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Page  248.  Add  to  the  cau  of  Akdev  v.  TucxaB— "  The  Court  of  Kiog*8  Bench  af- 
terwards made  a  role  absolute  for  entering  a  ?erdict  for  the  pUdntiff,  thereby  de- 
termining that  the  action  was  muntainable.'* 

Page  660,  last  Uni  but  one,  for  "  could  insist,-  read  «  could  not  insist." 
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AT 
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PROMOTIONS. 

In  Trinity  Vacation,  Philip  WiUiafns,  Henry  William      J^ 
Tancred,    Francis   Ludlow  Holi,  and   Charles  Butler, 
Esqr&,  were  appointed  his  Majesty's  Counsel  learned  in 
the  law. 


COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster  c^ter  Trinity  Term,  1831 

BEFORE  LORD  TENTERDEN,  C.  J. 


M'KoNE  f?.  Wood.  Jtt««  MM. 

I^ASE  for  keeping  a  dog  accustomed  to  bite  mankind,  in  an  action 
Ptet-General  issue.  K^nTT' 

dog  aoctiatomed 

On  the  part  of  the  plaintiff,  it  was  proved,  that  the  dog  ^^^^^^^^' 
had  bitten  the  plaintiff,  and  that  it  had  bitten  two  other  tiai  that  the  dog 
persons  before;  but  one  of  the  witnesses,  who  proved  that  if  heharboun 
be  had  m^e  a  complaint  to  the  defendant  respecting  the  |ows^?to^be^at 
dog,  stated,  that  the  defendant  had  told  him  that  the  dog  fn^  resort  to, 

°  '  hi«  premises, 

oeJoDged  to  a  person  who  had  been  his  servant,  but  who  that  is  sufficient. 
had  left  him. 

It  was  also  proved,  on  the  part  of  the  plaintiff,  that  the 
dog  was  seen  about  the  defendant's  premises,  both  before 
and  after  the  time  when  the  plaintiff  was  bitten. 

roL.  V*  B 
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^^  Campbell,  for  the  defendaat,  sulnpitted  that  there  was 

not  sufficient  evidence  to  shew  that  this  was  the  defen- 
dant's dog;  but,  on  the  contrary,  it  was  shewn  that  it  was 
not.  He  therefore  contended  that  the  defendant  was  not 
liable  in  this  action. 

Lord  Tentbrden,  C.  J. — It  is  not  material  whether 
the  defendant  was  the  owner  oftfaedog  or  not;  if  he  kept 
it,  that  is  sufficient;  and  the  harbouring  a  dog  about  one's 
premises,  or  allowing  him  tobeor  resort  there,is  a  sufficient 
keeping  of  the  dog  to  support  this  form  of  action.  It  was 
the  defendant's  duty,  either  to  have  destroyed  the  dog,  or 
to  have  sent  him  away,  as  soon  as  he  found  that  he  was 
mischievous. 

Verdict  for  the  plaintiff. — Damages  52^ 

FoUeii  and  S.  Martin,  for  the  plaintiff. 
Campbell,  for  the  defendant. 

[AtComies — J^  Humphreyt,  and*  JEL  Toung.'} 


June  Wh.  HiGGiNS  V.  Bretherton. 

ifapcnongoio  f^ASE.    The Jirsi  and  ^^cofuf  counts  of  the  declaration 

iiiidl£ecf!£t  ^^^^^9  that  the  plaintiff  had  caused  a  portmanteau,  con- 

*  ^!f*"i5*  ^*^"  taining  deeds,  writings,  and  wearing  apparel,  to  be  de- 
ed lof  him  by  •  «<•                        i^aii 

ptfticaiw  oMcfa,  lirered  ta  the  defendant,  to  be  safely  and  securely  kept, 

done* and Jie  ^tid  to  be  redelivered  on  request;  but  that  the  defendant, 

inv«  hb  port-  contrary  to  his  duty,  would  not  redeliver  when  request- 

ooMfa  poiprietor  ed*    These  counts  stated  special  damage.    There  was 

will  have  a  lien  .                        .                        m           ^             i  • 

OB  the  portmaB-  also  a  count  m  troven    Plea — ureneral  issue. 

twngf b«TOt  From  the  evidence  on  the  part  of  the  plaintiff,  it  ap- 

for  Sit  fuU  a- 

momitofthe 

coach  Ian ;  hot,'  if  the  party  meiely  leave  the  portmanleau  while  he  goes  to  inquire  if  there  be  an 

oailicr  coach,  and  no  place  be  actually  booked,  the  coach  proprietor  hae  no  lien  at  all. 
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peared,  that  he  went  to  the  coach-office  of  the  defendant,         1831. 
in  Liverpool,  and  asked  the  fare  to  London  by  the  Ex-       hiooins 
press  coach;  and  that,  beinjr  told  30s,,  he  put  down  a  ^' 

9Qf.  Irish  note  on  the  counter^  which  the  book-keeper 
decfined  taking;  that  the  plaintiff  took  the  note  up^  asking 
permission  to  (eave  his  portmanteau,  saying,  that  he  would 
go  by  an  earlier  coach  if  he  could  find  one,  which  he  did. 
It  was  further  proved,  that  the  defendant  refused  to  de- 
fiver  up  the  portmanteau,  unless  a  sum  of  30s,  was  paid. 

For  the  defendant,  witnesses  were  called,  who  stated 
that,  after  taking  up  the  30s»  note,  the  defendant  said, 
^  Book  me  an  outside  place  on  the  Express,  and  I  will 
leave  my  portmanteau;*'  and  that  an  outside  place  was  ac- 
cordingly booked. 

Lord  Tenterden,  C.  J.,  (in  summing  up). — If  you  be- 
lieve that  the  plaintiff  said  that  which  has  been  stated  by 
the  defendant's  witnesses,  I  think  that  it  gives  him  a  lien 
on  the  plaintiff's  portmanteau  for  something,  certainly  not 
for  SOs.,  but  for  something;  and,  as  the  plaintiff  has  not 
tendered  any  thing  at  all,  that  would  entitle  the  defendant 
to  a  verdict. 

Verdict  for  the  plaintiff. 

Sir  J.  Scarlett  and  J.  Jertis,  for  the  plaintiff. 
Campbell,  for  the  defendant. 

[Attoroies — Lucat  Sf  P.,  and  Shssrman  4*  P.] 
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1831. 


June  20/*.  Eaoar  V.  Dyott  and  Harman. 

mtMao'i'',^  Malicious  prosecution.    The  declaration  stated  that 

cution  against  the  defendants,  without  any  reasonable  or  probable  cause, 

appear  that  both  indicted  the  plaintiflT.    The  indictment  was  set  out  9^- 

ed  into  a  Join?''  baiim  in  the  declaration  (a);  and  it  charged  that  the 

recogmunee  to  plaintiff  being  an  agent  of  Mrs.  Dyott,  she  deposited  in 

giveevidence,  his  hands  200/.,  with  a  written  direction,  signed  by  her, 

pair  that  A.  only  "  ^i^h  a  special  purpose  specified  in  the  same  for  the  dis- 

t^l^^  Md*thlt  position"  of  the  money;  and  that  the  plaintiff,  contrary  to 

B.  attended  be-  orood  faith,  Converted  the  money  to  his  own  use.    The 

fore  the  roagia-      ,     i         .  *  i  «  i  •     ./«« 

irate  and  the       declaration  then  went  on  to  state  that  the  plamtiffwas 

Serequertofthe  acquitted,  and  had  judgment  in  his  favour. 

attorney,  the  ft  appeared  that  the  defendant,  Mr.  Harman,  was  a 

Judge  will  direct  ^'^ 

the  acquittal  of    trustee  for  the  other  defendant,  Mrs.  Dyott,  and  as  such 

ifc.be  en-      h^d  to  pay  her  SOO/.  a-year,  which  sometimes  the  plaintiff 

traated  to  re-      received  for  her.    To  shew  a  want  of  probable  cause  the 

oeive  money  for  * 

A.,  with  a  writ-  plaintiff  put  in  a  check  for  34/.,  dated  after  the  alleged 

Its  application,  embezzlement,  and  before  the  time  of  the  prosecution. 

fet?ertoA!«tatrng  ^^  ^^^  check  this  sum  of  34/.  was  stated  to  be  the  balance 

that  he  hat  not  Jug  to  Mrs.  Dyott.    Across  this  check  Mrs.  Dyott  had 

reoeiTed  it,  when 

in&cthehaa,  written  her  name.  The  only  evidenc;^  to  shew  that  the 
evidence  of  ^  defendant  Harman  was  a  prosecutor  of  the  indictment, 
^nde^^**^  ?  ^^  ^^  joi"^  recognizance  of  the  two  defendants,  entered 
•ecution  of  into  before  Sir  Richard  Bimie,  who  was  the  committing 
statute  7  &  s  magistrate;  which  was  a  recognizance  by  both  the  defen- 
S^not  miS'  *"  dants  "  to  prosecute,  and  give  evidence  against  the  plaintiff;*' 
^'^  but  the  magistrate's  clerk  stated  that  recognizances  were 

often  filled  up  in  a  hurry.  It  was  proved  by  the  attorney 
for  the  prosecution,  that  he  was  employed  by  Mrs.  Dyott, 
and  not  by  the  defendant  Harman;  and  that  Mr.  Harman 


(a)  The  indictment  wm  on  the  49,  n.  See  the  cases  of  Rex  v. 
BUtnte  7  &  8  Geo.  4,  c.  29,  a.  49,  Prince,  ante,  Vol.  2,  p.  51 7>  and 
wluch  11  set  oot,  ante,  Vol.  4,  p.      Bex  v.  WMte,  ante,  Vol.  4,  p.  46. 
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only  attended  before  the  magistrate,  and  before  the  Grand         I^I- 
Jury,  at  his  request.  Eaoar 


Sir  J.  Scarlett 9  for  the  defendant  Harman. — I  submit 
that  my  client  ought  to  be  acquitted.  He  was  only  a  wit- 
ness, and  was  compelled  to  attend  to  give  his  evidence. 
He  neither  employed  the  attorney,  nor  had  he  any  interest 
in  the  prosecution. 

Lord  Tenterden,  C.  J. — I  think  on  this  evidence  that 
I  ought  to  direct  an  acquittal  of  the  defendant  Harman. 
I  know  that  these  recognizances  are  often  drawn  up  in  a 
hurry. 

To  shew  probable  cause,  Mr.  Harman  was  caUed  for  the 
defence.  He  stated  that  he  had  paid  a  sum  of  money  to 
the  plaintiff  on  account  of  Mrs.  Dyott;  and  a  letter  from  the 
]>lainti£P  to  Mrs.  Dyott,  of  a  subsequent  date,  was  put  in, 
by  which  he  informed  her  that  he  had  not  received  this 
ram  of  money. 

liord  Tenterden,  C.  J. — It  being  shewn  that  the 
plainti£F denied  the  receipt  of  money,  which  it  is  proved  that 
he  had  received,  I  tUlnk  I  ought  to  nonsuit.  That  appears 
to  me  to  be  sufficient  evidence  of  probable  cause. 

Nonsuit. 
The  plaintiff  in  person. 

F.  Pollock  and  Capron,  for  the  defendant  Mrs.  Dyott. 

Shr  tZ.  Scarlett  and  Follett,  for  the  defendant  Harman. 

[Attomies— IT.  Archer,  aad  BeetJum,  and  J.  W.  Frtihjkid.'] 


V. 

DroTT. 


In  the  ensuing  term,  the  plaintiff  moved  to  set  aside  the 
nonsuit,  but  the  Court  refused  a  rule. 
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Adjourned  Sittings  in  London,  after  Trinity 

Term,  1831. 

9 

BBTORE  LORD  TBNTB&0BH,  C.  J. 


j^  ^^^^  Hillary  r.  Morris. 

A-wMenUdedto  ASSUMPSIT  to  recover  commission  as  an  agent  on  the 

oonnnimoii  tor  ^ 

introducing  lo  a  sftle  of  the  defendant's  business  of  a  wine  merchant. 
purciiaae^forUs  ^^  appeared  that,  m  consequence  of  a  letter  written  by 
budneM,  which  the  plaintiff  to  the  defendant,  informing  him  that  he  should 
the  completion  be  able  to  procure  a  friend  pf  his  to  become  the  purchaser 
After  be  hadTn-  of  the  busincss,  a  letter  wa^  written^  in  answer  by  the  4^ 
purc^uwrf  but  ^^o^^^^'b  authority,  coi;itaining  the  particulars  of  the  bust- 
beforethematter  ness,  the  quantities  of  stock,  the  value  of  the  trade.  See. 

•wai  settled,  he  .  •  * 

benme  bank-  Tliis  letter  was  written  for  the  purpose  of  beipg  shewn  to 
•^ciTbroiyh't  ^®  plaintiff's  friend,  but  contained  an  inclosure  marked 
an  action  for  the  prfvate,  which  was  in  these  words: — "  If  the  sale  is  com- 

commiauon,  * 

which  they  af-  pletcd^  I  shsll  be  happy  to  give  you  a  liberal  sum  upon  the 

tinued,  and     '  premium.**    The  plaintiff  became  a  bankrupt  after  he  had 

■ai^g  Uiat  Aey  ^i^oduced  the  purchaser,   but  before  the  bajrgaia  wa^ 

^"h^^th  ^  finally  concluded ;  and  his  assignees  brought  an  action  for 

money.   A.  op-  the  coumuBsion.    After  a  time,  however,  they  discontinued 

tts  action  b^  ^^^  actiou^  pud  the  costs  to  the  defendant,  and  wrote  to 

laeu^^the  ^^^  plaintiff,  saying  that  they  disclaimed  all  right  to  the 

waanotentided  money.    The  plaintiff  had  not  obtained  his  certificate. 

to  recover. 

Sir  Jn  Scarlett  and  Steer,  for  the  defendant,  contended 
that  the  plaintiff's  bankruptcy  was  an  answer  to  the  action, 
as,  after  the  transfer  of  his  rights  to  his  assignees,  he  could 
not  have  any  title  to  sue. 

Campbell  and  R.  V.  Richards,  for  the  plaintiff,  replied 
that  the  disclaimer  of  the  assignees  left  the  plaintiff  at 
liberty  to  sue  in  his  own  right;  and  that,  as  the  whole  of  the 
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work  had  not  been  done  at  the  time  of  the  action  by  the       ^1^1  • 
assignees,  the  bankrupt  might  at  least  maintain  assumprit 
for  his  work  and  labouf  ibr  the  paift  which  occurred  sub- 
sequent to  the  bankruptcy,  although  he  had  not  obtuned 
his  certificate. 

Lord  Tentbrdem,  C.  J. — I  am  clearly  of  opinion  that 
the  assignees  had  no  right  to  transfer  the  claim  in  question 
to  the  bankrupt  or  to  any  body  else.  The  debt  was  part 
of  the  bankrupt's  estate,  which  they  were  bound  to  get  in 
for  the  benefit  of  the  creditors*  The  bankrupt  could  only 
recoTer  for  introducing  the  purchaser,  he  having  nothing 
to  do  with  the  valuatipn;  and,  although  he  oould  not  re- 
cover any  thing  tiH  the  matter  was  complete,  yet,  when  it 
was  complete,  the  cause  of  action  would  refeT  back  to  the 
time  when  the  work  was  done,  and  that  was  before  the 
bankruptcy.  The  assigneea,  therefor^,  were  the  parties 
entitled  to  me,  and  they  have  renounced  tiieir  right.  I 
am  of  opinion  that  the  plaintiff  must  be  called. 

Nonsuit 

Campbell  and  R.  V.  RichartU,  for  the  plaintiff. 
Sir  /.  Soarkit  and  Steer,  for  the  defendant. 

[Attomies^lF.  B.  Ogden,  and  ReynoldM.'] 
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BEFORE  MR.  JUSTICE  PATTESON^ 

(  Who  sai  for  the  Lord  Chief  Justice.) 


J^y  !<'•  Barford  0.  Nelson. 

Pncdoeasto      f^ASE  for  an  injury  occasioned  by  the  negligent  driv- 
execudon^under  ^i^g  of  &  coach.  Called  the  Leeds  Courier^  of  which  the  de- 
JV?'"*?  ^  ^'  fendant  was  proprietor,  to  a  cart  belonging  to  the  plain- 
tiff. 

The  case  was  one  of  contradictory  evidence,  and  the 
Jury,  after  retiring  for  a  considerable  time,  found  a  ver- 
dict for  the  plaintiff. 

CurtDoodf  upon  this  applied  to  Pattbson,  J.,  for  a  certi- 
ficate, to  entitle  the  plaintiff  to  immediate  execution. 

F.  Pottock,  for  the  defendant,  said  that  Lord  Tenter- 
den  had  laid  down  a  rule,  that,  if  there  was  a  reasonable 
ground  of  defence,  the  case  should  take  the  ordinary  course 
of  the  law;  and  that  he  understood  that  Lord  Lyndhurst 
had,  in  the  Court  of  Exchequer,  laid  down  a  similar  rule; 
and  he  submitted  that,  according  to  those  rules,  the  present 
case,  about  which  the  Jury  had  so  long  deliberated,  was 
not  one  in  which  the  certificate  should  be  given. 

Patteson,  J. — ^As  I  am  informed  that  Lord  Tenterden 
has  laid  down  a  particular  rule,  I  should  be  desirous  to  act, 
and  I  will  act  here,  upon  that  rule.  I  think  it  is  for  the 
Judge  at  the  time  to  decide  the  matter,  as  the  words  of  the 
act  are — '*  that,  in  his  opinion,  execution  ought  to  issue,** 
&c.  And  in  this  case  I  should  say,  that  it  is  one  in  which 
there  ought  to  be  instant  execution,  as  it  was  clearly  a 
question  for  the  Jury,  and  there  can  be  no  possibility  of 
disturbing  the  verdict  hereafter.     I  think  that  the  plaintiff 
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ought  to  have  the  fruits  of  his  verdict  at  once;  but  I  will 
commmiicate  with  Lord  Tenterden  on  the  subject. 

Campbell  and  Curwood,  for  the  plaintiff. 
F.  Pollock  and  Holi,  for  the  defendant. 

[Attornies — C.  E.  Reynoldif  vadPritchanL'] 

We  are  informed  by  Mr.  BeUamy  that  no  certificate 
was  granted. 
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1831. 


In  the  case  of  Wrighi  r.  Owner ^ 
wtnch  was  also  an  action  for  ne- 
^gent  driTingi  tried  before  Lord 
I^fitdkunt,  in  the  Exchequeri  on 
tke20th  of  Jnne^  Bompas,  Seijt, 
for  tlie  plaintiff,  asked  for  execu- 
tion at  any  time  his  Lordthip 
pletaed  in  tlie  coarse  of  the  vaca- 
tion. Andrew,  Seijt.y  for  the  de- 
fendsnt,  submitted  that  the  act  of 
I^fisment  was  not  intended  to 
apply  to  cases  of  this  description. 
Lord  L^ndkMntf  C.  B.,  refused  to 
gnat  die  t^pplication,  being  of 
opinion  that  it  was  not  a  case  in 
iriiidi  there  should  be  any  depar- 
ture from  the  usual  course. 

In  the  case  of  Crookshank  t. 
JloKj  poii,  p.  19,  which  was  an 
action  on  a  bill  and  a  note,  given 
for  a  public  house  score,  to  wluch 
the  ddimce  was,  that  part  of  the 
demand  was  illegal  under  thesta- 


tute  24  Geo.  2,  c.  40,  being  for 
spirits;  Lord  Tenterden  refused  to 
certify,  saying,  that  he  did  not 
think  it  a  ease  for  execution  be- 
fore the  ordinary  time. 

In  the  case  of  Hamhidger.  Craw* 
iey,  (C.  P.,  June  29, 1831),  which 
was  an  action  for  criminal  con- 
versation, the  plaintiff,  to  pre- 
vent a  verdict  passing  against  him 
in  consequence  of  the  prevarica- 
tion of  one  of  his  witnesses,  con- 
sented to  be  nonsuited;  and  Tut- 
dalf  C.  J.,  on  the  application  of 
Wilde,  Seijt,  after  hearing  Payn«, 
for  the  plaintiff,  in  the  absence  of 
Storks,  Seijt.,  and  after  taking  time 
to  connder,  directed  execution  to 
issue  at  the  expiration  of  a  month. 

The  following  cases  from  the 
Oxford  Circuit,  being  on  this  sub- 
ject, we  have   subjoined    them 


1 0  CASES  AT  NISI  PRIUS, 


WORCESTER  ASSIZES,  1831.— Conm  Park,  J. 


'^"'y  20M.  Ward  v.  Croomt. 

Debt  for  the  price  of  certttn  windows  sold  by  the  plaindff  to  the 
defendant. 
There  was  a  Terdict  for  the  pluntiff. 

Godton  applied  for  a  cerdficate  to  entitle  the  plaintiff  to  immediate 
execution. 

Mr»  Justice  Park. — ^I  shall  not  allow  immediate  esMCiition  to  Issoa. 
The  action  Li  in  debt,  and  the  defendant  is  obliged  to  plead,  aad  eone 
to  trial,  or  the  plaiatiff .n^ght  aign  final  jvdgflMnt  without  any  wilt  «f 
inquiry, •orpfotf  of  ihftamMUiS of  hisdebt  Lord  Tmii^nkm dots  not 
grant  any  certificate  if  the  action  Is  in  debt. 

Certificaile  refoaed. 

Gotfioii  Rnd  — r,  for  the  plaintiff. 

R.  r.  RicAordk,  for  the  defendant. 

[AttamieB— fipUlnpor^A^  and  •^-**— .] 


STAFFORD  ASSIZES,  ISdl^Corwu  Paittmm,  J. 


•^"(y  25<A.  Bbi.1.  v.  Smith. 

Assumpsit  on  promissory.BOtes.    Plea-General  issue. 
There  was  a  verdict  for  the  plaintiff. 

BMuellf  Seijt.,  applied  for  a  certificate  to  entitle  the  plaintiff  to  im- 
mediate execution. 

Greavci,  for  the  defendant. — I  am  in  a  condition  to  prove  that  the  writ 
in  this  case  was  issued  before  the  statute  of  1 W.  4,  c.  7>  passed;  and  I 
submit  that  that  statute  only  applies  to  actions  commenced  after  its 
pasting.  The  word  *'  brought"  of  itself  is  equivocal;  but,  coupled  with 
the  words  *'  may  be,"  its  operation  is  clearly  future.    In  this  act  of 
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Parliament  the  word  "  may"  is  always  io  used^  and,  in  lome  inatancesy 
it  accompanied  by  the  word  "  shall." 

Mr.  BeOamy  sud,  that  Lord  Tenterden^  C.  J.,  had  granted  certificates 
immediately  after  thepasdng  of  the  aet. 

Mr.  Justice  Pattbbon.— -I  entertain  no  doubt  about  it 

Ccrtifieate  granted. 

liW6<',§eijt.«ai^  J2.  V.Bkhard$,  for  the  plaintiff. 
Grsnei,  for  Urn  defendant. 

[Attomies — A^  FUntf  and  Jokmon  &  IF.] 


II 


iB3i; 


By  the  sUtute  1  W.  4,  c.  7, 
8. 2,  wludi  was  passed  on  the  11th 
of  Mareb,  1831|  it  is  enacted, 
**  That,  in  all  actions  brought  in 
cither  of  the  said  Courts,  by  what- 
ever form  of  process  the  same  may 
be  oommcncedy  it  shall  be  lawlol 
for  the  Judge  before  whom  any 
issue  jmned  in  such  action  shall  be 
to  be  tried,  in  case  the  plaintiff  or 
demandant  tiierdn  shall  become 
noasinty  or  a  Terdict  shall  be  given 
Unr  the  plaintiff  or  demandant,  de- 
fendant or  tenant,  to  certify  under 
Us  handy  on  the  back  of  the  re- 
coid,  at  any  time  before  tiie  end  of 
the  ntlings  or  asdzes,  that  in  his 
opimon  eicecution  ought  to  issue 
in  such  action  forthwith,  orat  some 
day  to  be  named  in  such  certifi- 
eate,  and  subject,  ornot,  to  any 
condition  or  qualification,  and  in 


case  of  a  verdict  for  the  plidntifi^ 
then  other  for  the  whole  or  for 
any  part  of  the  sum  found  l^  such 
verdict;  in  all  which  cases  a  rule 
for  judgment  maybe  given,  costs 
taxed,  and  judgment  signed  forth* 
with,  and  eacecution  may  be  issued 
forthwith^  or  afterwards,  according 
to  the  terms  of  such  certificate,  on 
any  day  in  vacation  or  termj  and 
the  potiea,  with  sudi  certificate  as 
a  part  thereof,  shall  and  may  te 
entered  of  record  as  of  the  day  on 
wMch  the  judgment  shall  be  ngn- 
ed,  although  the  writ  of  dutringas 
juMiorei  or  habeas  corpora  jy^aior' 
im  may  not  be  retuimble  until  af- 
ter sudi  day :  Provided  always,  that 
it  shall  be  lawful  for  the  party  en- 
tiUed  to  such  judgment  to  post- 
pone the  mgidng  thereof.** 
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My  uu  Wells  v.  Flbtchsh. 

PenoMwho  Assumpsit  to  recover  a  sum  of  14/.I  for  work  and 

SSrS^SS  labour  as  a  haymaker. 

j^^w^  ^t6,  ^^^  ^^  purpose  of  shewing  that  the  plaintiff  was  a  per- 

by  both  to  be  a  SOU  in  a  Superior  station  of  life  to  that  of  a  labourer,  and 

In Uf^mayftf-  that,  at  the  time  of  the  work  and  labour  in  question^  he 

lUim'u  found  to  *'*^  "^*  '^^^  ^^'  payment  for  what  he  did,  a  female  wit- 
be  a  nuUity,       ness  was  called  on  the  part  of  the  defendant.    On  her 

^fein  eTidenoCi 

in  a  Court  of  examination  on  the  voire  dire^  by  F.  Pollock,  for  the 
mnu  madhTby  plain^iF,  she  said  that  she  had  been  married  to  the  plain- 
each  other  dB|>.   tiff,  at  St  Pancras  Church,  by  banns. 

ing  the  cohabi-      •     '  '     '^ 

tation. 

Sir  J.  Scarlett,  for  the  defendant,  asked  her,  whether 
she  had  not  since  been  divorced. 

F.  Pollock,  objected,  that,  after  proof  of  a  marriage  de 
facto,  a  woman  could  not,  on  the  voire  dire,  shew  that 
she  was  unmarried;  as,  without  the  sentence  of  divorce,  it 
was  impossible  to  tell,  whether  the  divorce  was  a  vimetUo 
matrimonii,  or  only  a  menea  et  thoro. 

Sir  J.  Scarlett, — On  the  voire  dire,  a  witness,  who  has 
disqualified  himself  by  his  statements,  is  at  liberty  to  set 
himself  right  by  his  statements,  without  the  production  of 
any  documents. 

The  witness  said,  that  she  was  married  to  a  person 
named  Duke;  but,  not  seeing  him  for  thirty  years,  she 
thought  he  was  dead,  and  therefore  married  the  plaintiff; 
but  she  afterwards  found  that  Duke  was  still  living. 

Patteson,  J. — There  was  no  occasion  for  any  divorce 
in  this  case ;  the  second  marriage  is  a  mere  nullity.  What- 
ever doubt  there  may  be  as  to  the  question — ''  Were  you 
divorced?**  unquestionably,  in  this  view  of  the  case,  the 
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marmge  is  got  rid  of.  I  should  be  inclined  to  tbink^  that 
the  other  question  might  be  put,  but  there  is  no  doubt 
that  this  may. 

The  witness  was  then  examined,  and  was  proceeding  to 
state  something  which  the  plaintiff  had  said  while  she 
was  liring  with  him. 

F.  Pottoei,  objected^  that  what  occurred  while  they 
were  living  together  as  man  and  wife  was  protected,  and 
could  not  be  received  against  the  plaintiff. 

Pattbson,  J. — I  think,  now  the  connection  is  dissolved, 
it  may  be  given  in  evidence. 

The  evidence  was  then  received,  and  a  ver- 
dict was  eventually  found  for  the  de- 
fendant. 

F.  PoOoei  and  R.  V.  Richards,  for  the  plaintiff. 

Sir  J.  Scarlett  and  fValUnger,  for  the  defendant. 

[Attomies^TF.  S.  Paterson,  and  J.  H.  Webber.'] 

See  thecsses  of  Baitkewt  v.  Ga-     238,5.  C.  1  M.&P.5e5,uidfliii0ik- 
Umhg  VoL  3  of  these  Reports,  p.     tji^  v.  Lnoood,  Vol.  4,  p.  148. 
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V. 

Flktchbr. 


ClBNDOK  9.  DiNNEFORD. 


Jufy  Itt. 


WM 


jPHE  first  count  of  the  declaration  stated,  in  substance,  a.,  who 
that  the  plaintiff  was  paying  his  addresses  to  a  certain  ^^j^^J)^*. 

lotC  her  lettera 
and  two  raemo- 
zaadvm  books  oontainiDg  remarki  of  hit  own;  B.  found  them,  and  kept  them,  on  the  ground  that 
the  books  contained  matter  injurious  to  him,  and  alao  shewed  them  to  othera:  A.  sent  a  person  to 
dftiMmd  them  of  B.,  who,  at  firtt,  refused  to  give  them  up  at  all;  hot,  l^fore  the  person  left,  said 
be  woold  not  give  them  to  him,  but  would  to  C.  or  D.  C.  went,  and  B.  offered  to  give  him  the 
leccers  and  oas  book,  which  C,  after  consulting  with  A.,  accepted,  saying  that  he  made  a  sacrifice 
to  obtafai  tlie  letters : — Held,  that  there  was  a  converrion  of  the  whole ;  but  the  verdict  was  only 
far  nominal  damages. 
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lad  J,  and  lost  eertjun  letters  written  to  htm  by  heri  wUeh 
Clbmdom      ^'^"^  ^^  ^^^  defetidaiit*8  possession,  who  shewed'  them  to 
«•  other  persons,  and  converted  them  to  his  own  use;  id  ami* 

sequence  of  which  conduct  on  the  part  of  the  defendant, 
the  match  was  broken  off.  The  second  count  was  nearly 
nmilar.  The  ihtrd  coutit  was  a  coiltit  iA  troner  for  celfsm 
letters  and  memorandum  books.  Theref  was  a  count  fdf  i> 
libel  in  a  letter  written  to  the  father  of  the  lady  in  ques- 
tion; and  also  several  counts  for  words  uttered  to  various 
persons,  the  lad/s*  fiitfaer  not  being  one.  These  words 
were  not  actionable' in  thettiselves ;  and  the  only  special  da-» 
mage  stated  in  the  declaration  was,  the  breaking  off  of  the 
match  with  the  lady.    Plea — ^Not  guilty. 

The  plaintiff  and  defendant  wefe  both,  up  to  the  month 
of  July,  1830,  assistants  to  a  gentleman  named  Tebbs,  a 
chemist  and  druggist,  carrying  on  business  in  Bond  Street. 
At  that  time  the  plaintiff  quitted,  and  went  down  to  his 
parents,  who  resided  at  Deal,  iii  Kent  For  some  time 
previously,  the  plaintiff  and  defendant  had  not  been  upon 
very  good  terms,  each  being  desirous  of  obtaining  the 
businesa  of  theiir  employer,  who  was  abMt  to  retire.  Two 
or  three  days  after  the  plaintiff  had  left,  the  defendant 
told  Mr.  Tebbs  that  he  had  found  some  letters  and  me- 
morandum books,  which  the  plaintiff  had  left  behiild  him, 
in  which  he  had  written  abusive  things  of  him  (Mr.  Tebbs). 
The  defendant  held  the  papers,  &c.,  in  his  hand,  and  wish- 
ed Mr.  Tebbs  to  look  at  them;  but  he  declined.  The  de- 
fendant said  he  should  keep  them,  as  they  were  of  some 
consequence  to  his  character.  The  letters  were  those  of 
a  young  lady  residing  at  Deal,  to  whom  the  plaintiff  had 
been  for  some  time  paying  his  addresses ;  and  the  books, 
which  were  two  in  number,  contained  copies  of  his  ajoh 
swers  to  them,  and  other  observations.  The  defendant 
shewed  them  to  several  other  persons  besides  Mr.  Tebbs. 
In  the  month  of  September,  1880,  a  person  named  Hannah, 
went  to  the  defendant,  by  the  plaintiff's  authority,  and 
demanded  the  letters  and-  the  two  memorandum  books. 


CXtENDOH 
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The  defendant  at  first  refused  ta  deliver  them  at  all ;  bnt, 
as  Mr.  Hannah  was  leaving,  he  said  that  he  wonld  not 
dehrer  them  to  him ;  but,  if  either  Mn  Fenton  or  Mr.  «• 

Chitty  would  call»  he  would  delWer  them  up.  la  conse- 
qoence  of  this;  Mr.  Cbittyi  who  was  the  plamtiflTs  brother- 
in-law,  went,  and  the  defendant  offered  to  deliver  up  the 
lady's  letters  and  one  of  the  books,  sajring,  that  he  should 
keep  the  other  book  for  his  own  justiScation,  as  it  con- 
tained observations  injurious  to  him.  Mf»  Chitty  said  that- 
he  could  not  take  a  part  only,  without  consulting  the  pliuflH 
He  did  accordingly  consult  the  plaintilBP,  who  anther- 
him  to  receive  the  part  offered,  as  he  thought  it  right 
to  make  some  sacrifice  to  obtain  the  lady's  leilelrs.  The 
letters  and  one  book  were  therefore  delivered  up  to  Mr. 
Chitty's  order,  ft  appeared  that  the  defenduit  said  in 
his  conversation  with  Mr.  Hannah,  that  he  should  write 
to  the  firienda  of  the  young  lady  at  Deal,  and  would  *'  take 
devilish  good  car^  to  break  off  the  connection  in  that 
quarter.** 

The  lady's  father  was  called  as  a  witness  for  the 
]^aintiff,  and  stated,  that,  while  the  plaintiff  was  paymg 
his  addresses  to  his  daughter,  he  received  several  anony- 
mous letters  in  July  and  August;  and^  about  the  14di  of 
September,  he  received  a  letter  signed  with  the  defendant's  ^ 

name ;  after  which  he  admitted  that  he  broke  off  the  connec- 
tion, bal  demed  that  the  contents  of  the  letter  influenced 
bim  in  his  conduct.  He  added,  that  he  came  to  London, 
Mid  had  a  conversation  with  the  defendant,  who  spoke  as 
a  man  who  had  beeninjured  by  the  plaintiff;  but  he  stated, 
thai  the  conversation  had:  no  direct  influence  u|>on  his 
nmid,  so  as  to  induce  him  to  break  off  the  match,-  though 
it  did  induce  him  to  hasten  the  communication  of  his  reso^ 
lution,  which  had  been  previously  formed.  It  appeared, 
that  he  did  not  call  upon  the  plaindff  for  any  explanation ; 
but,  on  the  contrary,  when  the  plaintiffs  called  upon  hfan, 
reAised  to  tell  him  anything  that  had  tkloen  place. 


V. 
DlNMEFORDi 
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1831.  The  match  was  broken  off  by  a  letter  written  to  the 

Clevdon  phuntiff  by  the  Iady*s  father,  in  whichi  ajfter  stating  some 
pecuniary  liabilities  under  which  the  plaintiff  was,  as  the 
chief  reason,  he  desired  the  restoration  of  his  daughter's 
letters,  stating  that  she  was  indignant  at  finding  that  they 
had  been  so  carelessly  kept,  as  to  have  been  shewn  about 
by  the  defendant  in  London. 

The  letter  from  the  defendant,  complained  of  as  the  libel, 
was  read ;  but,  from  the  plamtiff^s  attorney  not  having  been 
able  to  obtain  any  copy,  it  was  not  set  out  at  all  correctly 
in  the  declaration. 

Sir  J.  Scarlett i  upon  this,  contended  that  no  part  of  the 
declaration  was  proved ;  and,  therefore,  that  the  plaintiff 
must  be  nonsuited. 

Patteson,  J.,  intimated  that  the  case  must  at  least  go 
to  the  Jury  with  respect  to  the  book  which  had  not  been 
returned. 

Sir  J.  Scarlett. — ^The  plaintiff  cannot  maintain  trover 
for  that  book,  without  proving  a  fresh  demand  of  it,  as 
he  consented  to  receive  the  other  papers  without  it. 

Denman^  A.  G. — ^There  is  sufficient  evidence  of  a  con- 
version long  before.  Any  improper  keeping  and  using  of 
books  which  had  been  improperly  obtained,  is  a  conver- 
sion. But,  supposing  him  to  hold  them  merely  as  a  trus- 
tee, he  was  bound  to  deliver  them  up  when  they  were  de- 
manded ;  he  had  no  right  to  make  such  a  condition  as  has 
been  proved ;  the  consent  of  the  plaintiff,  if  obtained  at 
all,  was  an  extorted  consent. 

Kelly,  on  the  same  side.— The  law  is,  that,  if  the  con- 
version is  at  any  one'  time  complete,  what  happens  after- 
wards  does  not  destroy  the  right  of  action,  it  only  makes 


Clendon 
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a  difference  in  the  damages.  And  the  finding,  (knowing 
there  was  no  right  to  use),  and  keeping,  reading,  and  com- 
municating to  others,  is  a  clear  conversion.  ^' 

DiNNEFORD. 

Patteson^  J. — I  do  not  think  it  will  be  disputed  that 
an  actual  conversion  cannot  be  purged.  I  think  the  shew- 
ing of  the  letters  is  not  a  conversion ;  and  it  really  is  brought 
to  the  question,  whether  the  plaintiff^  waived  the  delivery 
of  the  second  book. 

Kelly. — There  had  been  two  refusals  before. 

Sur  J,  Scarlett — The  defendant  only  says  he  will  not 
give  them  to  Hannah,  but  expresses  his  willingness  to  de- 
liver them  to  Chitty  or  Fenton.  This  is  not  evidence  of 
an  intention  to  keep  them>  and  convert  them  to  his  own 


•  Patteson,  J. — ^As  far  as  I  remember  the  cases,  I  think 
the  refusal  to  deliver  to  one  person,  though  accompanied 
by  a  declaration  of  willingness  to  deliver  to  another,  is  a 
conversion.  I  speak  with  hesitation ;  but  that  is  my  im- 
pression. I  think  there  was  a  case  in  which  a  horse  was, 
after  detention,  returned  in  as  good  a  condition  as  it  was  in 
at  first,  and  yet  it  was  held  to  be  a  conversion  (a).  I  think 
it  must  go  to  the  Jury,  for  them  to  say  whether  the  whole 
amounts  to  a  conversion  (a).  It  will  only  affect  the  damages. 
No  special  damage  has  been  proved;  for  the  only  special 
damage  is  the  loss  of  the  marriage,  and  that  does  not  ap- 
pear to  have  been  occasioned  by  the  defendant's  conduct. 

Defunan,  A*  G. — The  acceleration  of  the  communication 
by  the  lady's  father  to  the  plaintiff",  of  his  resolution  to 
break  ofi^  the  match,  is  sufficient  proof  of  the  special  dam- 
Co)  See  Mackinion  v.Rawlititan,  9  Vrice,  460. 

VOL.  V.  C 
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age.    Besides^  his  letter  states  tlial  his  daughter  was  in* 
Clbnoon      dignant  at  her  letters  having  been  shewn  about. 


V. 
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Sir  </.  Scarlett  then  addressed  the  Jury,  and  contended 
that  there  was  no  conversion  proved. 

PATTESONy  J.,  in  summing  up,  said — The  special 
damage  is  not  proved.  The  Hbel  is  not  proved.  The 
slander  is  not  proved,  for  the  words  are  not  actionable  in 
themselves,  and  the  special  damage  is  not  proved  to  have 
been  the  consequence  of  them.  It  is  therefore  reduced  to 
this  question,  what  are  the  damages  to  be  recovered  in 
consequence  of  the  conversion.  I  am  of  opinion  that  there 
is  a  conversion  proved ;  therefore,  the  question  is  only  as 
to  the  damages.  We  can  hardly  tell  the  value  of  the  books, 
nor  what  damages  ought  to  be  given  in  the  case;  because 
there  has  been  a  delivery  of  the  letters  and  one  book,  and 
a  waiver  of  the  delivery  of  the  other.  I  should  say,  under 
these  circumstances,  that  the  plaintiff  is  entitled  to  nomi- 
nal damages  only.  But  it  is  for  you  to  say  whether  you 
agree  with  me  as  to  the  amount.  You  will  find  what  dam- 
ages you  think  proper. 

Verdict  for  the  plaintiff,  damages  Is.  on  the 
count  in  trover.  And  for  the  defendant 
on  the  other  counts,  with  leave  to  move 
for  a  nonsuit  (a). 

Denman,  A.  G.,  and  Kelly,  for  the  plaintiff. 
Sir  </.  Scarlett  and  Piatt,  for  the  defendant. 

[Attornies^'ilaru/atf,  and  Brutton  Sr  Ci^iperton]. 
(a)  No  motion  was  made. 
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BEFORE  LORD  TENTERDEN,  C.  J. 


Crookshank  v.  Rose.  '^^y  2im/. 

Assumpsit  on  a  prcHnissory  note  for  10^  3s.  6d.  A  publican  took 
made  by  the  defendant,  payable  on  demand,  and  a  bill  of  who  boarded*' 
exchange  for  10/,  7s.,  drawn  by  the  plaintiff  and  accepted  luh^^^m 
by  the  defendant,  payable  at  eighty-one  days  from  the  date*  ^^  >  ^^^»  >>o^ 

It  appeared  that  the  defendant,  who  was  a  seafaring  hu  score,  part 
man,  lodged  at  a  public  house,  which  was  kept  by  the  ^^^ of ade- 
plaintiff,  and  the  bill  a^d  note  were  given  at  the  same  p»nd  for  spiritf, 

'^  ■  **  but  not  to  the 

time  for  the  defendant's  score,  amounting  to  SOL  lOs.  6cf.,  amount  of  either 
being  partly  for  board  and  lodging,  and  partly  for  spiritu-  money'was'ako 
ous  liquors  consumed  by  him  in  the  public  room;  but  f^^^|^^"°'' 
the  witness  who  proved  it,  said,  that  the  demand  for  those  action  on  the 
liquors  did  not  equal  the  amount  either  of  the  bill  or  the  although  they 
note.    Small  sums  had  been  paid  at  different  times  on  ac-  ^lieHUMdme 

count.  *«  plaintiff 

might  recover 
on  one  of  them, 

Campbell,  for  the  defendant,  contended,  on  the  autho-  ^  mtgM^ippiy 
rity  of  Scott  V.  Gilmoreia),  that  the  plaintiff  could  not  re-  ^^^^^^^ 

cover*  of  the  demand 

for  spirits,  al- 
though such  de- 

Lord  Tenterden,  C.  J.— It  is  quite  dear  that  some  ™ri^li,"n 
iiart  of  the  consideration  is  for  spirits,  but  not  to  the  full  consequence  of 

!••!  /.r  '  •  rrxf        o         •  the  act  of  the 

amount  of  either  of  the  securities,     rherefore,  it  seems  to  24  Geo.  2,  c. 
me,  that  the  plaintiff  may  recover  on  one  of  them. 

Campbells — I  submit,  that,  as  they  were  given  at  one 
time,  for  one  account,  they  are  both  bad. 

Lord  Tenterden,"*  C.  J. — You  may  just  as  well  say 

(a)  3  Taunt.  226;  cited  antCy  VoL  4,  p.  368,  in  a  note  to  Ovoem  v. 
Porter,  which  see. 
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1831.         that  they  are  both  good;  you  have  no  more  right  to  say 

Cbooksuank    ^^®  ^"®  *^*"  *^®  other;  but  money  has  been  paid  on  ac- 
c-  count. 

Rose. 

Campbell. — ^The  money  paid  must  be  applied  to  a  legal 
debt. 

Lord  Tenterden,  C.  J. — They  may  apply  it  to  what 
part  they  please ;  may  they  not  apply  the  cash  to  that 
which  the  act  says  they  shall  not  recover? 

CampbelL — I  submit  that  it  is  not  a  legal  debt. 

Talfaurd,  for  the  plaintiff. — The  act  of  Parliament  says 
only  that  the  party  shall  not  recover — it  does  not  avoid 
the  debt* 

Lord  Tbntbrden,  C.  J. — The  act  does  not  avoid  the 
security,  but  the  authority  cited  goes  to  that  extent.  I 
think  that,  if  the  plaintiff  takes  a  verdict  for  Uie  amount  of 
one  of  the  securities,  it  will  be  right 

Campbell  assented  to  this,  and  the  plaintiff  had  a  ver- 
dict for  102.  7s. 

Talfourd  applied  for  immediate  execution* 

Lord  Tenterden,  C.  J.,  refused,  saying  that  he  did 
not  think  it  a  case  in  which  he  ought  to  give  it 

Talfaurdf  for  the  plaintiff. 
Campbell,  for  the  defendant. 

[Attomies— J.  Pattiton,  and  Skearman  Sf  F.] 
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BroCKELBANK  0.  SUORUE  (a).  July  \th. 

1  HIS  was  an  action  against  the  defendant,  as  a  mem-  A  memorandam 
ber  of  the  St.  Patrick's  Insurance  Company,  on  two  poli-  gi,ip«g  ^^^y  ^( 
cies  of  insurance,  the  one  on  the  ship  Hebe,  the  other  on  JJ*,^'*"**;  ^°'  * 
her  freight.  The  original  policy  on  the  ship  was,  at  and  age,  wu  signed 
from  Liverpool  to  Quebec,  during  the  ship's  stay  and  theinsunoce 
loading  there,  and  thence  back  to  her  port  of  discharge  waiproredtilt 
in  the  United  Kingdom.    The  policy  was  dated  June  30th,  *^«  "»*"'  ^* 

^  .  .  .  Mgnedjmnilar 

1825.  On  the  back  of  this  policy  the  following  memo-  memoraoduDM 
randum,  dated  August  26th,  1825,  was  indorsed — "The  J^udesf and" 
Hebe  being  unavoidably  detained  beyond  the  intended  *****  *>" J^a^^t 

f*  ,        ^  ^  waa  to  do  so, 

time  of  sailing  to  Quebec,  the  voyage  is  changed,  and  the  and  advise  the 
vessel  proceeds  from  Liverpool  to  St.  John's,  New  Bruns-  though,  when  a 
wick,  and  at  and  from  thence  back  to  London;  and,  in  re'uired"^^heaf- 
consideration  of  one  guinea  per  cent,  additional,  the  com-  ^^ys  sent  the 
pany  agreed  to  continue  on  tlie  risk  until  the  vessel  should  company :— . 
be  arrived  back  in  London,  or  her  port  of  discharge  in  the  ^*,  Juffiden" 
United  Kingdom."     This  memorandum  was  signed  by  Mr.  P^«>^  of  ihe 

®  o  .^  agent's  auihon- 

Stewart*  ty  to  sign  such 

To  prove'  his  authority  as  an  agent  for  the  company,  and  that  the 
Mr.  Mackey  was  called.     He  said,  «  Mr.  Stewart  signed  oL^^^^^h  w^^ 
for  the  company;  we  did  not  send  policies  to  Ireland,  to  memorandums 

had  been  sign- 

have  such  an  alteration  as  this  made  in  them.     I  have  ed,  need  not  be 
known  losses  paid  on  policies  having  such   alterations  ^    ^   ' 
signed  by  Mr*  Stewart,  without  being  sent  to  Ireland.** 

Sir  J.  ScarletL — Those  policies  ought  to  be  produced. 

Lord  Tenterden,  C.  J. — I  think  not;  we  do  not  want 
the  contents  of  the  particular  policies.  The  witness  is 
only  asked  as  to  the  course  of  dealing. 

(a)  This  was  a  second  trial  of  the  memorandum  indorsed  on  the 
the  case  reported  in  1  Bam.  &  policy  in  this  case  did  not  re- 
Ad.  81,  where  it  wva  held,  that      qaire  a  new  stamp. 
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1831.  Afr.  Mackey,  in  his  cross-examination,  said:  **  Proposals 

broceelbanx  ^^'  policies  were  made  to  the  agent  in  London.  The  pro- 
posals were  sent  to  Dublin,  and,  if  approved,  a  policy  was 
returned,  and  handed  to  the  assured.  When  the  agent 
made  an  alteration,  he  always  advised  the  company  of  it.** 
In  re-examination,  Mn  Mackey  stated,  that  such  altera- 
tions as  the  one  in  question  were  made  very  frequently. 

Sir  J,  Scarlett — I  must  object  to  the  reading  of  this 
memorandum.  An  agent  for  receiving  proposals  has  no- 
thing in  his  agency  which  can  authorize  him  to  make  a 
new  policy  on  the  back  of  the  old  one;  and,  if  it  is  to  be 
said  that  in  this  case  there  was  such  an  authority,  it  must  be 
strictly  proved.  The  very  nature  of  the  agency  proved 
shews  that  Mr.  Stewart  never  was  the  general  agent  of  the 
company,  as  he  was  to  send  the  proposals  to  Dublin. 

Lord  Tenterdbn,  C.  J. — Taking  the  whole  of  the  evi- 
dence, there  is  proof  of  an  agency  for  the  purpose  of  mak- 
ing such  alterations  as  this.  If,  when  the  company  were 
informed  of  the  alteration,  they  had  disapproved  of  it, 
perhaps  they  might  have  repudiated  it. 

The  memorandum  was  read. 

The  cause  was  referred. 

F.  PoUock  and  FoUeit,  for  the  plaintiff. 
Sir  </•  Scarlett  and  Campbell,  for  the  defendant. 
[Attomiea — Ciution  4r  Co*,  and  Olivenan  if  Co,"] 
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Sittings  at  Westminster  qfier  Michaelmas  Term, 

1831. 


Rex  v.  Moody.  Noo.  26M. 

Indictment  for  perjury  by  an  insolvent  debtor.  An  insolvent 
The  indictment  stated  the  petition  of  the  defendant  for  his  ^''^^''  omitring 

'^  ,  ^  to  state  m  hii 

discbarge,  and  the  other  proceedings  in  the   Insolvent  schedule  debts 

Debtors*  Court;  and  that  the  defendant  did  make  affidavit  not  indicubie 

in  writings  that  the  contents  of  his  schedule  were  true ;  S^S^h  hTims 

whereas  in  truth  and  in  fact  the  contents  of  his  schedule  '^^™  !P.!^^ 

truth  of  his 

were  not  true,  as  several  debts  due  to  him  (which  were  schedule;  but  he 

•i*!.  ^•ijij**4./\  must  be  indicted 

specified)  were  not  included  m  it  {a).  fo,  a  misdemea- 

nor, under  sect. 
70  of  the  insoU 
Tent  dehCon'  act,  7  Geo.  4,  c.  57.    Peijury  under  sect  71  of  that  act,  is  only  committed  as  to 
things  ialaely  stated  in  the  schedule. 

The  form  of  oath  at  the  end  of  an  insolvent's  schedule  is  an  afBdaTit  in  writingi  and  may  be  so 
stated  in  an  indictment  for  peijury. 

Debts  due  to  the  insolvent  are  "  effects  or  property,"  withm  sect.  70  of  the  insolvent  debtors' 
act 


(a)  Although  it  was  held  that 
the  omission  of  debt8  is  not  per* 
jury  within  the  71  at  section  of  the 
msolvent  debtors'  act,  yet,  as  the 
fonn  of  the  indictment  woald  be 
uefol  in  drawing  an  indictment 
for  the  misdemeanor  onder  sect. 
70  of  the  act,  we  have  subjoined 
it  It  would  be  also  useful  in 
the  dravHng  of  any  pleading  in 
which  it  might  be  necessary  to 
state  the  proceedings  in  the  insol- 
vent debtors*  court.  It  was  as 
follows: — 

Middlesex,  to  wit— The  Jurors 
for  our  lord  the  king  upon  their 
oath  present,  that  heretofore  and 
after  the  passing  of  an  act  of  Par- 
liament made  and  passed  in  the 
leventb  year  of  the  reign  of  our 
late  soverdgn  lord  George  the 


Fourth,  intituled  "An  Act  to 
amend  and  consoUdate  the  laws 
for  the  relief  of  insolvent  debtors 
in  England,''  to  wit,  on  the  dlst 
day  of  May,  in  the  seventh  year  of 
the  rdgn  of  our  said  late  lord 
George  the  Fourth,  by  the  grace 
of  God  of  the  united  kingdom  of 
Great  Britain  and  Ireland  then 
king,  defender  of  the  fisith,  John 
Doble  Moody,  late  of  the  parish 
of  Saint  Clement  Danes,  in  the 
county  of  Middlesex,  surgeon,  be- 
ing then  a  prisoner  in  actual  cus- 
tody within  the  walls  of  a  certain 
prison  in  England  (to  wit,  in  the 
debtors'  prison  in  Whitecross 
Street,  in  the  city  of  London),  to 
wit,  at  the  parish  aforesaid,  in  the 
county  of  Middlesex,  upon  pro- 
cess for  debt,  did,  within  the  space 
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The  defendant's  petition  and  schedule^  filed  in  the  In- 
solvent Debtors*  Court,  were  put  in,  and  his  signature  wa 


of  fourteen  days  next  after  the 
commencenient  of  such  his  actual 
custody,  apply,  by  petition,  in  a 
summary  way,  to  the  Court  for  the 
relief  of  insolvent  debtors  in  the 
siud  act  of  Parliament  mentioned, 
and  thereby  petitioned  for  his  dis* 
charge  from  such  custody  accord- 
ing to  the  provisions  of  the  said 
act  of  Parliament,  which  said  peti- 
tion was  then  duly  subscribed  by 
the  said  John  Doble  Moody,  then 
and  there  being  such  prisoner  as 
aforesaid,  and  filed  in  the  sud 
Court,  to  wit,  at  the  parish  of 
Saint  Clement  Danes  aforesaid,  in 
the  sud  county  of  Middlesex,  and 
that  afterwards,  and  within  a  cer- 
tain time,  to  wit,  twenty  days  af- 
ter the  said  petition  was  so  filed 
as  aforesaid,  to  wit,  on  the  20th 
day  of  June,  in  the  seventh  year 
aforesud,  the  sud  day  and  time 
having  been  then  and  there  by  the 
said  Court  thought  reasonable  in 
that  behalf,  the  sud  John  Doble 
Moody  then  and  there  being  and 
continuing  such  prisoner  as  afore- 
said, did,  pursuant  to  the  smd  act 
of  Parliament,  to  wit,  at  the  parish 
of  Saint  Clement  Danes  aforesud, 
in  the  said  county  of  Middlesex, 
deliver  into  the  said  Court  a  sche- 
dule, intituled,  the  schedule  of 
John  Doble  Moody,  late  of  91, 
Piccadilly,  and  of  Osnaburg  Row, 
PImlico,  both  in  Middlesex,  sur- 
geon and  apothecary  and  musical 
instrument  maker  (meaning  him- 
self, the  said  John  Doble  Moody), 
and  in  and  by  which  said  schedule 
it  was  then  and  there  stated  and 
declared  by  the  said  John  Doble 


Moody,  amongst  other  things,  that 
the  said  schedule  then  and  there 
contained  a  full,  true,  and  perfect 
account  of  all  debts  at  the  time  of 
presenting  the  said  petition  ovring 
to  lum  the  said  John  Doble 
Moody,  or  to  any  person  or  per- 
sons in  trust  for  him  or  for  his 
benefit  or  advantage,  ather  solely 
or  jointly  with  any  other  person 
or  persons,  and  the  names  and 
places  of  abode  of  the  several  per- 
sons from  whom  such  debts  were 
due  or  owing,  and  of  the  witnesses 
who  could  prove  such  debts,  so 
far  as  he  the  said  John  Doble 
Moody  could  set  forth  the  same; 
which  sud  schedule  was  then  and 
there  subscribed  by  the  said  John 
Doble  Moody,  then  and  there 
being  and  continuing  such  pri- 
soner as  aforesud,  and  was  then 
and  there  forthwith  filed  in  the 
said  Court:  and  the  jurors  afore- 
sud, upon  their  oath  aforesaid, 
present  that  the  said  matters  and 
things  so  stated  and  declared 
in  and  by  the  said  schedule  as 
aforesaid,  then  and  there  were  ma- 
terial to  a  due  and  right  adjudica- 
tion upon  the  said  petition  and 
schedule  of  the  sud  John  Doble 
Moody  by  the  said  Court:  and  the 
jurors  afbresud,  upon  thdr  oath 
aforesud,  further  present  that  af* 
tenvards,  to  wit,  on  the  28th  day 
of  July,  in  the  seventh  year  afore- 
said, at  the  parish  of  Sunt  Cle- 
ment Danes  aforesaid,  in  the  said 
county  of  Middlesex,  the  said  pe* 
tition  being  then  and  there  so  filed, 
and  the  said  schedule  so  then  and 
there  delivered  into  and  filed  in  the 
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proved  to  tbe  following  words  at  the  end  of  the  schedule: 
"  I,  John  Doble  Moody,  do  hereby  swear,  that  the  con- 
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said  Court  as  aforesud,  the  said 
John   Doble   Moody   then   and 
there  being  and  continuing  such 
prisoner  as  aforesaid,  and  contrir- 
ing  and  intending  to  deceive  and 
impose  upon  the  said  Court,  and  to 
cheat  and  defraud  divers  persons 
then  and  there  being  creditors  of 
him  the  said  John  Doble  Moody, 
sod  to  obtain  his  the  said  John  Do- 
ble Moody's  discharge  out  of  the 
custody  in  which  he  then  and  there 
was  as  aforesaid,  came  in  his  own 
proper  person  before  Henry  Revdl 
Reynolds,  Esq.,  John  Greathed 
Harris,    Esq.,    Thomas    Barton 
Bowen,  Esq.,  and  William  John 
Law,  Esq.,  then  and  there  being 
respectively  commissioners  of  the 
said  Court,  to  wit,  at  the  Court- 
house in  Portugal  Street,  Lin- 
coins  Inn  Fields,  at  the  parish  of 
Saint  Clement  Danes,  in  the  said 
county  of  Middlesex,  the  time  and 
place  last  aforesud  having  been 
in  dae  manner  appointed  by  the 
said  Court  for  the  hearing  of  the 
matters  of  the  sdd  petition  and 
schedule,  and  the  said  John  Doble 
Moody  then  and  there  in  due  form 
of  law  was  sworn,  and  did  talce  his 
corporal  oath  upon  the  holy  gos^ 
pel  of  God,  before  the  said  Henry 
Revell  Reynolds,  John  Greathed 
Harris,  Thomas  Barton  Bowen, 
and  William  John  Law,  touching 
and  concerning  the  truth  of  the 
matters  contained  in  the  said  peti- 
tion and  schedule,  the  said  Henry 
Revell  Reynolds,  John  Greathed 
Harrin,  Thomas  Barton  Bowen 
and  William  John  Law,  then  and 
there  being  respectively  such  com- 


missioners as  aforesaid,  acUng  un- 
der the  powers  of  the  sud  act  of 
Parliament,  and  then  and  there 
having  sufficient  and  competent 
authority  to  administer  an  oath  to 
the  sud  John  Doble  Moody  in  that 
behalf;  and  that  the  sud  John 
Doble  Moody  being  so  sworn  as 
aforesaid,  not  having  the  fear  of 
God  before  his  eyes,  but  being 
moved  and  seduced  by  the  instiga- 
tion of  the  devil,  then  and  there, 
upon  his  oath  aforesaid,  falsely, 
maliciously,    wickedly,   wilfully, 
and   corruptly  did  say,  depose, 
swear,  and  make  affidavit  in  writ- 
ing, that  the  contents  of  his  the 
said  John  Doble  Moody's  said  pe- 
tition filed  in  the  sud  Court,  and 
also  of  his  said  schedule,  and  of 
all  and  every  part  thereof  respec- 
tively,   were  true;    whereas,  in 
truth  and  in  fact,  the  contents  of 
the  said  schedule,  and  of  all  and 
every  part  thereof,  were  not  then 
and  there  true;  and  whereas,  in 
truth  and  in  fact,  the  said  schedule 
did  not  then  and  there  contun  a 
full,  true,  and  perfect  account  of 
all  debts  at  the  time  of  presenting 
the  said  petition   omng  to  the 
sud  John  Doble  Moody,  or  to  any 
person  or  persons  in  trust  for  him 
or  for  his  benefit  or  advantage, 
nor  did  the  sud  schedule  then  and 
there  contain  the  names  and  places 
of  abode  of  the  several  persons 
from  whom  such  debts  were  due 
or  owing,  and  of  the  witnesses 
who  could  prove  such  debts,  so  far 
as  he  the  siud  John  Doble  Moody 
could  set  forth  the  same,  as  the 
sud  John  Doble  Moody,  at  the 
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tetitB  of  my  petitioiii  filed  in  this  honourable  court,  and 
also  of  this  my  schedule,  and  of  all  and  every  part  thereof 
respectively,  are  true.    So  help  me  God.** 


time  of  iiu  80  swearing  and  mak* 
ing  affidavit  as  aforesud,  well 
knew,  (to  wit)  at  the  parish  of 
Saint  Clement  Danes  aforesaid, 
in  the  said  county  of  Middlesex; 
and  whereas,  in  truth  and  in  factf 
at  the  time  of  presenting  the  said 
petition,  there  had  been  and  then 
were  divers  debts  owing  to  the 
sud  John  Doble  Moody,  and  for 
his  benefit  and  advantage,  (to  wit) 
a  certain  debt  and  sum  of  1  XL  2f . 
lid,  from  Ulysses  Bagenal,  Lord 
Downes,  a  certain  debt  and  sum 
of  2/.  19«.  from  one  Sarah  Vickers, 
a  certain  debt  and  sum  of  21. 4«. 
6tL  from  one  Thomas  Ashraore,  a 
certidn  debt  and  sum  of  1/.  3i.  6d, 
from  one  Benjamin  Keene,  a  cer- 
tain debt  and  sum  of  4/.  4s.  6d. 
from  one  Eliza  Lucy  Vestris;  a 
cert«n  debt  and  sum  of  7^*  4«.  6d, 
from  GranTille  Somerset ;  a  certain 
debt  and  sum  of  IL  7«*  from  one 
Charles  Wyndham ;  a  certun  debt 
and  sum  of  2/.  lOt.  from  one  Ma- 
dame Cossagne;  a  certain  debt 
and  sum  of  6/.  16t.  from  one  John 
Prosser;  and  a  certain  debt  and 
sum  of  7L  Of.  6d.  from  one  Ed- 
ward William  Lake,  all  wUch  said 
several  last-mentioned  debts  and 
sums  of  money,  and  the  names 
and  places  of  abode  of  the  said  re- 
spective persons  from  whom  the 
same  then  and  there  had  been  and 
were  due  and  owing  as  aforesaid, 
were,  at  the  time  when  the  said 
John  Doble  Moody  so  SMrore  and 
made  affidavit  as  aforesaid,  omit- 
ted and  not  contained  in  the  said 
schedule,  and  could  and  might  at 


the  said  last-mentioned  time  have 
been  set  forth  in  the  same  by  the 
said  John  Doble  Moody,  (to  wit) 
at  the  parish  of  Saint  Clement 
Danes  aforesaid,  in  the  said  coun- 
ty of  Middlesex,  as  the  said  John 
Doble  Moody,  at  the  time  of  his 
so  swearing  and  making  affidavit 
as  aforesud,  well  knew,  (to  wit) 
at  the  said  pariah  of  Saint  Clement 
Danes,  in  the  county  of  Middle- 
sex aforesud:  and  so  the  jurors 
aforesaid,  upon  their  oath  afore- 
said, do  say  that  the  said  John 
Doble  Moody,  on  the  said  28th 
day  of  July,  in  the  seventh  year 
aforesud,  at  the  parish  of  Saint 
Clement  Danes  aforesud,  in  the 
said  county  of  Bliddlesex,  before 
the  sud  Henry  Revell  Reynolds, 
John  Greathed  Harris,  Thomas 
Barton  Bowen,  and  William  John 
Law,  so  as  aforesaid  having  suf- 
ficient and  competent  authority  to 
administer  the  sud  oath  to  the 
said  John  Doble  Moody,  falsely, 
maliciously,  wickedly,  and  wilful- 
ly, by  Ins  own  act  and  consent,  in 
manner  and  form  aforesaid,  did 
commit  wilful  and  corrupt  per- 
jury, to  the  great  displcMure  of 
almighty  God,  in  contempt  of  our 
said  loid  George  the  Fourth,  the 
then  king,  and  his  laws,  to  the 
great  damage  of  the  said  creditors 
of  the  said  John  Doble  Moody, 
against  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord 
George  the  Founh,  the  then  king, 
his  crown  and  dignity. 
In  an  indictment  for  the  mis- 
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It  was  also  proved  that  the  words  "  by  the  Court/*  writ- 
ten under  the  jurat,  were  of  the  handwriting  of  the  chief 
derk  of  the  Insolvent  Debtors*  Court 
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demeanor  under  sect.  70  of  the  in- 
solvent debtors'  act  (set  oat  po»U 
p.  29)y  if  the  party  were  charg^ed 
with  omitting  debts  due  to  him,  it 
would  be  proper  to  specify  those 
debts  in  the  indictment,  as,  if  they 
were  not  stated,  the  indictment 
would  be  open  to  an  objection, 
founded  on  the  same  reasons  as 
diose  on  which  the  dedsion  pro- 
ceeded in  the  case  of  EUx  ?.  Hep- 
per,  ante,  Vol.  1,  p.  608. 

In  the  case  of  Rex  v.  Bradbury^ 
which  was  tried  before  Mr.  Justice 
Gaseke,  at  the  Warwick  Summer 
Assizes,  1830,  in  which  Mr.  HUl 
was  for  the  prosecution,  and  Mr. 
Amos  for  the  defence,  the  defend- 
ant was  convicted  and  had  judg- 
ment against  him  on  the  follow* 
ing  count,  which  was  the  third 
count  of  the  indictment,  the 
other  counts  failing:  it  was  as 
follows : — 

And  the  jurors  aforesaid,  on 
their  oath  aforesaid,  do  further 
{msent,  that,  heretofore,  to  wit,  on 
the  4th  day  of  August,  in  the  tenth 
year  of  the  reign  aforesaid,  at 
Warwick  aforesaid,  in  the  county 
aforesaid,  the  said  first-mentioned 
Robert  Bradbury  was  duly  brought 
before  Henry  li.  Reynolds,  Esq., 
one  of  the  commissioners  of  the 
Court  for  relief  of  insolvent  debt- 
ors in  England,  and  duly  appoint- 
ed aad  empowered  then  and  there 
to  examine  the  said  Robert  Brad- 
bury touching  the  matters  of  a 
certain  schedule  by  lum  the  said 
Robert  Bradbury  theretofore  de- 
livered into  the  Court  aforesaid, 
to  wit,  at  Warwick  aforesaid,  in 


the  county  aforesaid,  and  purport- 
ing to  contain  such  things  as  were 
and  are  required  to  be  contidned  in 
such  a  schedule,  according  to  tlie 
statute  in  such  case  made  and  pro- 
vided. And  the  jurors  aforesaid, 
on  their  oath  aforesaid,  do  further 
present  that  the  said  Robert  Brad- 
bury did  then  and  there  state  and 
declare,  and  it  then  and  there  was 
and  still  is  stated  and  declared  by 
the  sud  Robert  Bradbury,  in  and 
by  the  said  schedule,  and  it  then 
and  there  was  and  is  still  contain- 
ed in  and  by  the  said  schedule,  to 
the  tenor  and  effect  following; 
that  is  to  say  {it  here  $et  out  the 
matter  verbatim]^  as  by  the  said 
schedule  will  fully  appear;  and 
the  sud  Robert  Bradbury  then 
and  there  subscribed  the  said  sche- 
dule, and  did  there  afterwards,  to 
wit,  on  the  30th  day  of  June,  in 
the  year  aforesud,  at  Warwick 
aforesaid,  in  the  county  aforesaid, 
file  the  same  in  the  said  Court. 
And  the  jurors  aforesaid,  on  their 
oath  aforesaid,  do  further  present 
that  the  said  Robert  Bradbury,  so 
being  before  the  said  Henry  Revell 
Reynolds,  Esq.,  so  being  such 
commissioner  as  aforesaid,  in  the 
said  Court  was  duly  sworn,  and  did 
take  lus  corporal  oath  upon  the 
holy  gospel  of  God,  concerning 
the  truth  of  the  contents  of  the 
siud  schedule  (the  sud  Henry  Re- 
vell Reynolds,  Esq.,  then  and  there 
having  a  lawful  and  competent 
power  and  authority  to  administer 
the  said  oath  to  the  said  Robert 
Bradbury  in  that  behalf) ;  and  that 
the  said  Robert  Bradbury,  being  so 
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Busby,  for  the  defendant — This  is  charged  as  perjury 
committed  in  an  affidavit  in  writing. 

Lord  TentbrdbN)  C.  J« — ^This  is  an  affidavit  at  the  end 
of  the  schedule.  I  am  quite  clear  that  it  is  an  affidavit  in 
writing. 

All  the  proceedings  in  the  Insolvent  Debtors'  Court, 
which  were  stated  in  the  indictment,  were  put  in  and  read. 
In  the  schedule,  the  debts  mentioned  in  the  indictment 
were  not  specified ;  and  in  an  account-book  of  the  insol- 
vent they  were  marked  "  paid  ;**  however,  one  of  the  per- 
sons, a  Mrs.  Vickers,  from  whom  the  indictment  charged 
that  a  debt  was  due  to  the  insolvent,  stated  that  she  had 
not  paid  the  debt  so  due  from  her  till  after  the  discharge  of 
the  defendant,  and  that  she  had  paid  it  to  a  person  named 
Davis,  who  had  been  the  defendant's  assistant. 


sworn,  did  then  and  there,  to  wit, 
on  the  day  and  year  last  mention- 
ed, to  wit,  at  the  said  Court  house 
at  Warwick  aforesaid,  in  the  coun- 
ty aforesaid,  upon  his  oath  afore- 
said, before  the  said  Henry  Revell 
Reynolds,  Esq^  so  having  such 
power  and  authority,  falsely,  cor- 
ruptly, knowingly,  wilfully,  and 
maliciously  depose  and  swear  that 
the  contents  of  the  said  schedule, 
and  all  and  every  part  thereof, 
were  true  Whereas,  in  truth  and 
in  fact  [Afre  wereui  out  the  differ* 
ent  auignmentt  of  perjury"] .  And 
the  jurors  aforesaid,  on  their  oath 
aforesaid,  do  further  present  that 
the  said  matters  so  declared  and 
stated  by  the  said  Robert  Brad- 
bury, and  contuucd  in  his  said 
schedule,  were  material  in  the 
matters  of  the  sud  petition  and 
of 'the  said  schedule,  and  it,  dur- 
ing the  time  aforesaid,  became 
and  was  material  to  ascertain  the 


truth  thereof,  to  wit,  in  the  coun- 
ty aforesud.  And  the  jurors 
aforesaid,  on  their  oath  aforesaid, 
do  say,  that  the  said  Robert  Brad- 
bury, on  the  4th  day  of  August,  in 
the  year  aforesaid,  before  the  said 
Henry  Revell  Reynolds,  Esq.,  so 
being  such  commissioner  as  afore- 
said,  in  the  said  county,  to  wit, 
in  the  county  aforesud,  the  said 
Henry  Revell  Reynolds,  Esq.,  hav- 
ing  such  power  and  authority  as 
aforesud,  by  Ins  own  act  and  con- 
sent, and  of  his  own  most  wicked 
and  corrupt  mind,  in  manner  and 
form  aforesud,  did  commit  wilful 
and  corrupt  perjury,  in  contempt 
of  our  lord  the  King  and  his  laws, 
to  the  evil  example  of  all  others, 
against  the  form  of  the  statute 
in  such  case  made  and  provided, 
and  against  the  peace  of  our  said 
lord  the  King,  his  crown  and  ^g- 
nity. 
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■  Adolphus,  for  the  prosecution,  wished  to  call  another 
person  to  prove  that  a  deht  not  stated  in  the  schedule 
was  due  from  him  to  the  insolvent  at  the  time  of  his  peti- 
tion ;  but  this  debt  was  not  specified  in  the  indictment,  nor 
was  the  name  of  the  alleged  debtor  mentioned  in  it  at  all. 

Lord  Tentbrdbn,  C.  J. — I  think  you  are  confined  to 
the  persons  mentioned  in  the  indictment.  The  defendant 
is  to  have  notice  of  what  he  is  charged  with  omitting. 

The  witness  was  not  examined. 

Busbjf,  for  the  defendant. — By  the  70th  section  of  the 
insolvent  debtors'  act  (a),  the  wilfiiUy  omifcting  property 
from  a  schedule  is  made  an  offence  per  se;  and  that  is  the 
offence,  if  any,  committed  by  this  defendant.  By  the  71st 
section  (i),  any  one  forswearing  himself  is  to  suffer  the 
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(a)  By  the  stat.  /  Geo.  4,  c.  5J, 
8.  70,  it  18  enacted,  <<That  in 
case  any  prisoner  sball^  with  in- 
tent to  deliraiid  his  or  her  credi- 
tors or  creditor,  wilfully  and  £rau- 
dnlently  omit  in  his  or  her  sche- 
dole,  so  8wom  to  as  aforesaid,  any 
effects  or  property  whatsoever,  or 
retain  or  except  oat  of  such  sche- 
dnle,  as  wearing  apparel,  bedding, 
working  tools  and  implements,  or 
other    necessaries,    property    of 
greater  value  than  201.^  every  such 
person  so  offending,  and  any  per- 
son aiding  and  assbting  him  to  do 
the  same,  shall,  upon  being  there- 
of conricted  by  due  coarse  of  law, 
be  adjudged  guilty  of  a  mbdemea- 
nor,  and  thereupon  it  shall  and 
may  be  lawful  for  the  Court  be- 
fore whom  such  offender  shall 
have  been  so  tried  and  convicted, 
to  sentence  such  offender  to  be 
imprisoned  and  kept  to  hard  la- 


bour for  any  period  of  time,  not 
exceecUng  three  years:  and  that 
in  every  indictment  or  information 
against  any  person  for  such  of- 
fence, it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offence 
charged  on  the  defendant,  without 
setting  forth  the  petition,  or  con- 
veyance or  assignment  to  the  pro- 
visional assignee,  appointment  of 
assignee  or  assignees,  or  any  con- 
veyance or  assignment  whatever, 
or  balance  sheet,  order  for  hear- 
ing, acyudication,  order  of  di»> 
charge  or  remand,  or  any  warrant, 
rule,  order  or  proceeding  of  or  in 
the  said  Court,  except  so  much  of 
the  schedule  of  such  prisoner  as 
may  be  necessary  for  the  pur- 
pose." 

(6)  By  this  section  it  is  en- 
acted, "  That,  if  any  prisoner  who 
shall  apply  for  his  or  her  discharge 
under  the  provisions  of  this  act. 
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same  penalties  as  in  cases  of  perjury.  NoW|  I  should  sub- 
mit that  the  perjury  clause  is  affinnative,  and  applies  to 
that  which  the  party  states  affirmatively;  and  that,  with 
respect  to  omissions^  the  odier  section  applies*  Tbfs  in- 
dictment, therefore,  ought  to  have  been,  not  an  indictment 
for  perjury,  but  for  the  offence  under  the  70th  section  of 
the  act. 


Adolpkus,  for  the  prosecution. — ^The  offence  of  perjury 
is  quite  a  distinct  offence  from  that  created  by  the  70th 
section  of  the  statute ;  and,  although  the  latter  offence 
may  have  been  committed,  yet  the  crime  of  perjury  has 
been  committed  also,  to  give  it  eflfect.  If  a  man  took  up  a 
schedule,  and  were  told  to  put  in  things  left  out,  and  he 
would  not  do  so,  he  would  be  within  the  70th  section;  but, 
if  he  swore  to  that  schedule,  he  would  perfect  the  ofience 
of  perjury.  The  70th  section  does  not  confine  the  opera* 
tion  of  the  perjury  clause,  but  the  offence  under  that  sec- 
tion may  be  committed  when  there  is  no  perjury. 

Busby. — To  come  within  the  70th  section,  the  omission 
must  be  in  a  schedule  ''  so  sworn  to  as  aforesaid.** 


Lord  Tenterden,  C.  J. — Those  words  are  certainly  in 
the  70th  section,  and  I  think  that  debts  must  be  taken  to 
be  ''  effects  or  property."  There  are  many  cases  in  which 
perjury  would  not  be  committed  unless  some  act  of  Parlia- 

or  any  other  person  takiDf^  an  oath 
ander  the  provisions  of  this  act, 
shall  wilfully  fonwear  and  per- 
jure himself  or  herself  in  any  oath 
to  be  taken  under  this  act,  and 
shall  be  lawfully  convicted  there* 
of,  he  or  she  so  offending  shall 
suffer  such  punishment  as  may  by 
law  be  inflicted  on  persons  con- 
victed of  wilful  and  corrupt  per- 
jury; and  that  in  all  cases  where- 
in by  this  act  an  oath  is  required, 


the  solemn  affirmation  of  any  per- 
son,  beinf^  a  quaker,  shaU  and  may 
be  accepted  and  taken  in  lieu 
thereof;  and  that  every  person 
makinnf  such  affirmation,  who  shall 
beeonvicted  of  wilful  false  affirm- 
ation^  shall  incur  and  suffer  such 
and  the  same  penalties  as  are  la* 
flicted  and  imposed  upon  persons 
convicted  of  wilful  and  corropl 
perjury." 
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ment  declared  that  the  false  swearing  should  be  perjury. 
This  act  of  Parliament  appears  to  contemplate  two  cases — 
those  of  omission  and  those  of  commission;  and  I  must 
consider  that  the  71st  section  applies  to  those  cases  which 
are  not  included  in  the  70th.  I  think  that  the  defendant 
must  be  acquitted. 

Verdict — Not  guilty. 

Adolphus  and  FoUeii,  for  the  prosecution. 

Busby  f  for  the  defendant. 

[Attornies-^Ktt^A^y  and  Drawbfidge], 


Gaskell,  Administrator  of  Isabella  Jackson,  v.  Mar-       ^ 

JyfOVm  30»A. 

shall,  Knt.9  and  Another, 

Trespass  against  the  sheriff  of  Middlesex,  for  taking  Anintestatedied 
furniture  which  had  belonged  to  the  intestate  at  the  time  August:  her 
of  her  decease,  and  detaining  it  till  a  sum  of  money  was  ^ut  ietteno?ad- 

paid.      Plea — Not  guilty.  ministration  in 

It  appeared  that  the  intestate  died  on  the  13th  of  and  went  and 
August,  1830;  and  that,  on  theSOtb  of  August,  the  plamtiff,  ^o^' au^'lbe 
being  her  nephew,  took  out  letters  of  administration,  and  ^^^^  ^^^^ 

•  «i.        .A         1.       ai.  t  Tenaberi  when 

went  with  his  wife  to  live  m  the  intestate  s  house,  in  which  the  goods  of  the 
this  Aimiture  was.  It  was  distinctly  proved  that  the  fumi-  hUse  were  «eU- 
ture  belonged  to  the  intestate  at  the  time  of  her  decease,  ^^^^-^^ 

and  that  it  was  taken  by  the  defendants  in  the  month  of  the  administra- 
tor for  a  debt  of 

November,  1830.  hisown:— HeW, 

that  an  action 
lay  against  the 

Gumey,  for  the  defendants,  opened,  that  the  furniture  thefUFbythe 

^  administrator^  in 

was  taken  under  a  writ  ot  Jieri  facias,  which  had  issued  hisrepresenta- 
against  the  plaintiff  for  a  debt  of  his  own;  and  he  contend-  th^  ^^^^' 

Bat,  jemMff,  that, 
if  the  administra- 
tor had  remained  in  possession  for  avery  long  timey  it  would  have  been  otherwise. 
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ed  that>  if  an  administrator,  instead  of  disposing  of  the 
goods  of  his  intestate,  used  them  as  his  own,  and  held  him- 
self out  to  the  world  as  their  owner,  they  might  be  taken 
under  an  execution  issued  against  him ;  and  he  relied  on 
the  case  of  Quick  v.  Staifws,  Knt.  (a),  where  it  was  held, 
that,  if  the  executrix  use  the  goods  of  her  testator  as  her 
own,  and  afterwards  marry,  and  then  treat  them  as  the 
goods  of  her  husband,  she  shall  not  be  allowed  to  object  to 
their  being  taken  in  execution  for  her  husband's  debt. 


Lord  Tbnterden,  C.J. — I  own  that  it  strikes  me  that 
the  marriage  makes  all  the  difference  between  the  two 
cases.  I  think  that  the  time  that  the  plaintiff' had  been  in 
possession  is  not  sufficient  to  shew  that  he  had  made  these 
goods  his  own.  If  the  plaintiff"  had  been  in  possession  of 
the  goods  for  a  very  long  time,  it  might  have  been  other- 
wise. 

Verdict  for  the  plaintiff*  (6). 

Sir  J.  Scarlett  and  Platte  for  the  plaintiff^ 

Gumetft  for  the  defendants. 

[Attomies — Hewitt^  and  Smith  tf  B.] 


(a)  1 B.  &  P.  293. 

( b)  In  the  case  of  Howard  ▼.  Jem- 
met^  3  Burr.  1369,  Ix)rd  Mamfieid 
said,  "  If  an  executor  becomes 
bankrupt,  the  commissioners  can- 
not sdze  the  specific  effects  of  his 
testator,  not  even  in  money  which 
specifically  can  be  distin^ished 
and  ascertained  to  belong  to  such 
testator ;  and  not  to  the  bankrupt 
himself.**  In  the  case  of  Farr  and 
others  ▼.  Newman^  4  T.  R.  621,  it 
was  held  that  the  goods  of  a  testa- 
tor* in  the  hands  of  his  executor. 


cannot  be  seized  in  execution  in  a 
suit  against  the  executor  in  his  own 
right.  But,  in  the  case  of  Whale 
Y.  Booths  Id.  625,  n.,  Lord  Maw 
field  said,  "The  general  rule,  both 
of  law  and  equity,  is  clear  that  an 
executor  may  dispose  of  the  as- 
sets of  the  testator;  that  over  them 
he  has  absolute  power;  and  that 
they  cannot  be  followed  by  the 
testator's  creditors.  It  is  also  clear, 
that,  if  at  the  time  of  alienadon  the 
purchaser  knows  they  are  assets, 
this  is  no  eridence  of  fraud." 
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Parsons  qui  tarn  v.  Chapman.  j^^  ^^^ 

Debt  for  penalties  under  the  stat.  10  Geo.  2,  c.  28,  The  2Dd  secdon 
8.2.     The  Jirst  six  counts  of  the  declaration  charged,  of  the  stat  lo 
that  the  defendant,  without  authority  by  virtue  of  letters  inflicting  a  p^ 
patent,  and  without  licence  from  the  Lord  Chamberlain,  ^^^^t  **" 
did  act  a  certain  part  in  a  certain  entertainment  of  the  fonni'VjorcaM. 

mi.  K  1  ing  to  be  per- 

stage.  1  be  counts,  from  the  seventh  to  the  tweniy-Jirst,  formed,  plays, 
charged,  that  the  defendant  did  cause  to  be  acted  a  cer-  lettewpatem, 
tain  entertainment  of  the  stage;  and  the  counts,  from  the  f^i^J^^S^" 
tweniy-second  to  the  thirti/sixih,  charged,  that  he  did  •tat.  5  Geo.  4, 
cause  to  be  acted  a  certain  part  in  a  certain  entertain-  Priofthata 
ment  of  the  stage  («).     Plea-JVi/  debet.  ^^^S'Z^^er 

of  a  theatre,  and 
that  he  paid  the 

nlaiy  of  and  dismissed  one  of  the  performers,  is  sufficient  proof  tliat  he  caused  the  performances; 

and  if  he  caused  the  perfiurmances,  it  is  not  material  whether  he  did  so  as  the  agentof  others  or  not 


(a)  The  Jint  count  of  the  decla- 
ndon  stated—"  That  the  said  de- 
fendant heretofore,  and  within  the 
space  of  ax  calendar  months 
next  before  the  commencement 
of  this  suit,  to  wit,  on  the  1 0th 
llarch,  11  Geo.  4,  in  the  parish 
of  Saint  Pancras,  in  the  county 
aforesaid,  and  within  twenty  miles 
of  London  and  Westminster,  with- 
oat  authority  by  virtue  of  letters 
patent  firom  his  sud  late  Majesty, 
orfrom  any  or  either  of  his  saidlate 
Majesty's  predecessors,  and  withr 
oot  licence  from  the  Lord  Cham- 
berlain of  his  said  late  Mi^esty's 
household  for  the  time  being,  or 
from  any  other  Lord  Chamber- 
knn  of  the  King's  household 
for  the  time  being,  and  without 
having  obtained  any  such  licence 
or  authority  so  to  do,  as  was  and 
is  required  by  the  statute  in  that 
made  and  provided,  and 

TOL.  y.  D 


without  any  lawful  authority  what- 
soever so  to  do,  [unlawfully  did 
act,  represent,  and  perform,  for 
hire,  gain,  and  reward,  a  certain 
part  in  a  certain  entertainment  of 
the  stage,  to  mt,  in  a  certain  en- 
tertainment of  the  stage,  called  the 
Gipsy's  Prophecy,  contrary  to  the 
form  of  the  statute  in  such  case 
made  and  provided,  whereby]  and 
by  force  of  the  statute  in  such  case 
made  and  provided,  the  sud  de- 
fendant forfeited  for  his  said  of- 
fence  the  sum  of  50/. ;  and  there- 
by and  by  force  of  the  said  sta- 
tute, an  action  hath  accrued  to 
the  said  pliuntiff,  (who  sues  as 
aforesaid),  to  demand  and  have  of 
and  from  the  said  defendant,  as 
well  for  liimself  the  said  plaintiff 
as  for  the  said  poor  of  the  said 
parish,  the  said  sum  of  50/.,  so 
forfeited  as  aforesaid,  parcel  of 
the  said  sum  above  demaDded.** 
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It  was  proved  by  a  witness  for  the  plaintiflPy  that  he 
went  to  the  Tottenham  Street  Theatre,  on  eleven  of  the 
nights  mentioned  in  the  declaration,  and  paid  at  the  door 
for  his  admission;  and  that,  on  seven  of  these  occasions, 
the  defendant  acted  a  part  in  the  performances.  He 
stated  the  performances  to  have  been  the  opera  of  Guy 
Mannering,  under  the  name  of  the  Gypsy's  Prophecy ; 
M orton*s  comedy,  a  Cure  for  the  Heart  Ache,  under  the 
name  of  Father  and  Son ;  and  other  pieces.  The  former 
he  stated  to  consist  of  dialogue,  without  singing,  and  oc- 
casionally songs,  the  dialogue  taking  up  more  time  than 
the  songs.  It  was  also  proved  by  Mr.  Gattie,  that  he 
had  been  an  actor  at  this  theatre  at  the  times  in  ques- 
tion, and  that  the  defendant  was  the  acting  manager,  and 
generally  paid  him  his  salary;  and  that  he  also  dismissed 
him  from  the  theatre. 


J.  WilliamSf  for  the  defendant.     It  ought  to  be  proved 
that  the  defendant  has  no  letters  patent. 

Lord  Tentbrdbn,  C.  J. — I  will  take  a  note  of  the  ob- 
jection (ft). 


The  next  five  counts  merely  va* 
ried  in  the  names  of  the  pieces 
performed. 

The  seventh  count  was  exactly 
similar,  substituting^  the  follow- 
ing for  the  words  within  brack- 
ets—" unlawfully  did  cause  to  be 
acted,  represented,  and  perform- 
ed for  hire,  gain,  and  reward, 
a  certain  entertainment  of  the 
stage,  to  wit,  a  certain  other  en- 
tertainment of  the  stage,  called 
Who  Rules,  or  the  Sultan  and  the 
Slave;  contrary  to  the  form  of 
the  statute  in  such  case  made  and 
provided,  and  whereby — ** 

The  next  fourteen  counts  mere- 
ly varied  in  the  names  of  the 
pieces  performed. 


The  twenty-Meamd  count  was 
similar,  substituting  the  following 
words  for  those  witlun  brackets 
in  the  first  count— ^'unlawfiiUy 
did  cause  to  be  acted,  represent- 
ed, and  performed,  for  gain  and 
reward,  a  certun  part  in  a  certson 
entertainment  of  the  stage,  to  wit. 
In  a  certiun  entertainment  of  the 
stage,  called  Who  Rules,  or  the 
Sultan  and  the  Slave;  contrary  to 
the  form  of  the  statute  In  such 
case  made  and  provided,  where- 
by— " 

The  remunder  of  the  counts 
merely  varied  in  the  names  of  the 
pieces  performed. 

(b)  N<r  motion  was  made  in  the 
Court  above  on  this  point. 
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t/l  Williams. — By  the  stat.  10  Geo«  2,  c*  £8,  a.  1,  persons* 
acting  for  hire,  gain,  or  reward  *  any  interlude,  tragedy,  &c.       pabsons 
in  any  place  where  they  have  no  leffal  settlement,  are,  unless  *'• 

•^  f  "^  ®  *  Chapman. 

authorized  by  letters  patent,  or  by  the  licence  of  the  Lord 
Chamberlain,  to  be  deemed  rogues  and  vagabonds ;  and 
by  sect*  fi,  persons,  whether  they  have  a  legal  settlement  or 
not,  are  to  forfeit  50/.,  and,  in  ease  it  is  paid,  are  not  to 
suffer  as  rogues  and  vagabonds.  By  the  stat.  5  Geo.  4, 
c.  83,  all  the  provisions  respecting  rogues  and  vagabonds 
are  repealed,  and  there  is  ia  that  statute  no  enactment  of 
any  kind  respecting  players.  Now,  I  submit,  that,  as  the 
2nd  section  of  the  stat.  10  G^o.  2,  c.  28,  speaks  of  the 
parties  as  offenders,  and  of  the  offence,  this  section  is  re- 
pealed by  the  stat.  5  Geo.  4,  c.  83. 

Lord  Tenterdek,  C«  J. — I  am  clearly  of  opinion,  that 
the  2nd  seption  pf  the  stat*  10  Geo.  2,  c.  28,  is  not  repeal- 
ed by  the  act  you  have  cited. 

•/•  Williams  addressed  the  Jury,  and  contended,  that 
there  was  not  sufficient  evidence,  that  the  defendant  either 
caused  the  performances  or  acted  for  hire,  gain,  or  re« 
ward. 

• 

Lord  Tenterden,  C.  J. — As  to  that  part  of  the  case, 
which  relates  to  the  causing  of  the  performance,  there 
are  two  questions  :^-jFtr«^,  Was  the  performance  for 
hire,  gain,  or  reward  ?  and,  secondly.  Was  it  caused  by 
the  defendant  ?  That  these  performances  were  exhibited 
for  hire  and  reward,  no  one  can  doubt,  as  money  was 
paid  at  the  doors  for  admission.  The  defendant  himself 
played  in  seven  of  the  pieces,  but  there  is  no  evidence 
that  he  was  paid  for  so  doing;  indeed,  if  he  was  inAexest^ 
ed  in  the  theatre,  he  would  hardly  be  paid  for  acting.  It 
is  proved,  that  the  defendant  was  the  acting  manager, 
and  paid  Mr.  Gattie  his  salary,   and  finally  dismissed 
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1831.         him ;  and  I  do  not  know  that  there  can  be  any  stronger 
Parboks      cvi^lence  that  a  person   causes  the  pieces  to  be  per- 


V.  formed* 

CUAPMAN. 


In  answer  to  a  question  asked  of  the  Court  by  the 
Jury,  his  Lordship  said — "  If  the  defendant  caused  the 
performance,  that  is  sufBcient;  and  it  makes  no  difference, 
that  he  did  so  as  an  agent  for  others.** 

Verdict  for  the  pUintiff,  for  seven  penalties* 

Lord  Tbntbrdem,  C.  J. — Do  you  find  for  the  acting, 
or  the  causing  to  be  represented,  or  both. 

The  Foreman  of  the  Jury — Both. 

Sir  J.  Scarieii,  Campbell,  and  Adolphus,  for  the  plain- 
tiff. 

J.  Williams,  for  the  defendant. 

[Attomies — Lowdham  Sf  Co.,  and  Rogen  Sf  C<k'\ 


By  the  stat  10  Geo.  2,  c28,  s.  1, 
it  is  enacted*  ^*  That  every  person 
who  shall,  for  hire,  gain,  or  re- 
ward, act,  represent,  or  perform, 
or  cause  to  be  acted,  represented, 
or  performed,  any  interlude,  tra- 
gedy, comedy,  opera,  play,  fsrce, 
or  other  entertainment  of  the 
stage,  or  any  part  or  parts  there- 
in, in  case  snch  person  shall  not 
have  any  legal  settlement  in  the 
place  where  the  same  shall  be  act- 
ed»  represented,  or  performed, 
iidthoat  authority  by  virtue  of 
letters  patent  from  his  Migesty, 
his  hdrs,  successors,  or  predeces- 
jors,  or  without  licence  from  the 


Lord  Chamberhdn  of  his  Mijesty's 
householdtbr  the  dme  bong,  shaU 
be  deemed  to  bea  rogue  anda  va* 
gabond  within  the  intent  and 
meaning  of  the  sud  recited  act| 
[12  Ann.  st  2,  c.  23,  vdiich  is  re- 
pealed by  13  Geo.  2,  c.  24],  and 
shall  be  liable  and  subject  to  all 
iuch  penalties  and  punishment% 
and  by  such  methods  of  convic- 
tion, as  are  inflicted  on  or  appoint- 
ed by  the  sud  act  for  the  punish- 
ment of  rogues  and  vagabonds, 
who  shall  be  found  wandering, 
begging,  and  misordering  them- 
selves, within  the  intent  and 
meamng  of  the  sud  redted  act** 


MICHAELMAS  TERM,  2  WILL.  IV. 


37 


By  sect.  2  of  the  aame  stat.  it 
is  enacted^  **  That  if  any  person 
having  or  not  having  a  legal  set- 
tlement as  aforesaid,  shall,  with- 
oat  sach  authority  or  licence  as 
aforesaid,  act,  represent,  or  per- 
form, or  cause  to  be  acted,  repre- 
sented or  performed,  for  hire, 
gain,  or  reward,  any  interlude, 
tragedy,  comedy,  opera,  play, 
farce,  or  other  entertdnment  of 
Uie  stage,  or  any  part  or  parts 
therein,  every  such  person  shall, 
for  every  such  offence,  forfeit  the 
sum  of  50/.;  and  in  case  the  said 
snm  of  BOL  shall  be  pdd,  levied, 
or  recovered,  such  offender  shall 
not,  for  the  same  offence,  suffer 
any  of  the  pains  or  penalties  in- 
iGcted  by  the  said  redted  act."* 

By  sect.  6  of  the  same  stat  it 
is  enacted,  ^That  all  the  pecu^ 
niary  penalties  inflicted  by  this 
act,  for  offences  committed  with- 
in that  part  of  Great  Britain  call- 
ed England,  Wales,  and  the  town 
of  Berwick-upon-Tweed,  shall  be 
recovered  by  bill,  plamt,  or  infor- 
mation, in  any  of  his  Majesty's 
Courts  of  record  at  Westminster, 
no  essoin,  protection,  or 
of  law  shall  be  allowed; 
and  for  the  offences  committed  in 
that  part  of  Great  Britain  called 
Scotland,  by  action  or  summary 
complaint  before  the  Court  of 
Seidon  or  Jostidary  there;  or  for 
offences  committed  in  any  part  of 
Great  Britain,  in  a  summary  way 
before  two  justices  of  the  peace 
for  any  county,  stewartry,  riding, 
divisioui  or   liberty,  where  any 
such  offence  shall  be  committed, 
by  the  oath  or  oaths  of  one  or 
more  credible  witness  or  witness- 
es, or  by  the  c<mfesnon  of  the 


offender;  the  same  to  be  leried 
by  distress  and  sale  of  the  offend- 
er's goods  and  chattels,  rendering 
the  overplus  to  such  offender,  if 
any  there  be,  above  the  penalty 
and  charge  of  distress;  and  for 
want  of  sufficient  distress,  the  of- 
fender shall  be  committed  to  any 
house  of  correction  in  any  such 
county,  stewartry,  riding,  or  11- 
berty,  for  any  time  not  exceeding 
six  months,  there  to  be  kept  to 
hard  labour;  or  to  the  common 
gaol  of  any  such  county,  stewar- 
try, riding,  or  liberty,  for  any  time 
not  exceeding  six  months,  there 
to  remain  without  bail  or  main- 
prize;  and  if  any  person  or  per- 
sons shall  think  him,  her,  or 
themselves  aggrieved  by  the  or- 
der or  orders  of  such  justices  of 
the  peace,  it  shall  and  may  be 
lawful  for  such  person  or  persons 
to  appeal  therefrom  to  the  next 
general  quarter  sessions  to  be  held 
for  the  sud  county,  stewartry,  rid- 
ing, or  liberty,  whose  order 
therdn  shall  be  final  and  conclu 
sive;  and  the  sud  penalties  for 
any  offence  agunst  this  act  shall 
bdong,  oue  moiety  thereof  to  the 
informer  or  person  suing  or  pro- 
secuting for  the  same,  the  other 
moiety  to  the  poor  of  the  parish 
where  such  offence  shaU  be  com- 
mitted.** 

By  sect.  8  of  the  same  atat.*- 
'^No  person  shall  be  liable  to  be 
prosecuted  for  any  offence  against 
this  act,  unless  such  prosecution 
shall  be  commenced  within  the 
space  of  six  calendar  months  after 
the  offence  committed." 

By  the  stat.  6  Geo.  4,  c.  83,  it, 
is  enacted,  "That  all  provisions 
heretofore  made  rdative  to  idle 
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and  diflorderiy  persons,  ro^es  and 
vagabonds,  incorrijoble  rogues,  or 
other  ?agranU  in  England,  shall 
be,  and  the  same  are  hereby  re- 
pealedy  except  only 'as  to  any  of- 
fence committed  before  the  pass- 


ing of  tins  acty  which  shall  be 
punished  under  the  proviMons  of 
the  siud  recited  act,  [3  Geo.  4,  e. 
40],  and  save  and  except  as  here- 
inafter excepted." 


Dec.  lOM. 


ScARTH,  Gent.,  One  &c.,  v.  Gardener,  Esq. 


To  bring  a  party  IjIBEL.  The  declaration  stated  that  the  defendant  had 
62  Geo.  3,  c.  93,  published  a  libel  of  and  concerning  the  plaintiff.  The 
Inihii^^ar.  "'^^^  ^*^  headed—"  Conviction  of  an  attorney  for  poach- 
tificate,  it  u  not    ing,"  and  professed  to  give  an  account  of  an  appeal  of  the 

necessary  that  ... 

the  demand  of  it  plaintiff  against  a  conviction  of  the  defendant,  "  for  not 

should  be  made  ^      •  ^  a      ^  <•  «  ^        a    •        ▲ 

m  the  land  on  producing  a  game  certificate  on  demand,  and  refusmg  to 
which  he  was      gj^^  jjjg  name,"  &c.     There  was  no  plea  of  the  general 

sporting;  but  the    o  »  r  o 

demand  must  be  issuc,  but  there  were  five  pleas  of  justification;  and  in  the 
diateiy  after  the  Jifgt  of  them,  (which  was  the  only  one  relied  on),  it  was 
ETd!  mVo^'^*  stated  (inter  alia)  that  the  plamtiff  had  shot  over  certain 
form  a  part  of     preserves  within  the  manor  of  Harleyford.  and  on  those 

the  same  trans*  ,  -iit..! 

action.  occasions  did  elude  the  vigilance  and  pursuit  of  the  game* 

cessary'that  the   l^^epcrs  by  refusing  to  produce  a  game  certificate,  or  de* 

person  making 
the  demand 
should  produce 
any  certificate ; 
and  if  the  other 
party  refuses  to 
produce  his,  be 
take:i  the  ri»k  of 
whether  the  per- 
son demanding 
is  one  having  a 
right  to  make 
such  demand. 

If  a  person 
refuses  to  pro- 
duce his  game 
certificate,  or  to 

tell  his  name  or  residence,  the  person  demanding  need  not  go  on  to  ask  in  what  place,  if  any,  he 
is  a&sessed  to  the  game  duty. 

If  a  plea  justifying  a  libel  state  tliat  an  infbnnatioii  was  laid  befort  a  magistratet  an  examined 
copy  of  the  magistrate's  conviction,  reciting  the  infurmaiion,  is  sufficient  proof  of  the  information. 


clare  his  name  and  place  of  residence^  as  is  by  law  required ; 
and  that  one  William  Goodey  came  before  the  defendant, 
being  a  justice  and  commissioner  of  taxes,  and  upon  the 
oath  of  Edward  Merry,  a  credible  witness,  exhibited 
his  information.  It  then  stated  the  information,  which 
alleged  that  Merry  was  the  gamekeeper  of  the  Hon.  Henry 
Walker,  that  the  plaintiff  was  killing  game,  and  that 
Merry  had  required  the  plaintiff  to  produce  his  game  cer- 
tificate, and  that  he  refused  to  produce  it,  and  also  to  tell 


f». 
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his  Chiiatian  and  surname,  and  place  of  residence,  and  the 
parish  or  place,  if  any,  in  which  he  was  assessed.  This  scarth 
plea  went  on  to  state  the  conviction  of  the  plaintifip  before 
the  defendant  on  the  statute  52  Geo.  S,  c.  93,  and  the 
plaintiff's  appeal  and  the  affirmance  of  the  conviction. 
Replication — de  injuria. 

Plait,  for  the  plaintiff,  having  opened  the  pleadings.  Sir 
«/.  Scarlett,  for  the  defendant,  stated  his  case. 

It  appeared  that  the  plaintiff  was  out  shooting  in  the 
neighbourhood  of  Henley  upon  Thames;  and  that  Edward 
Merry,  the  gamekeeper  of  the  Hon.  Henry  Walker,  seeing 
him  shooting  in  a  field  within  his  manor,  asked  him  to  pro- 
duce his  game  certificate,  which  he  would  not  do;  and  that 
he  also  asked  the  plaintiff  his  Christian  and  surname,  and 
residence,  and  also  where  he  was  assessed  (if  any  where) 
to  the  game  duty,  which  the  plaintiff  would  not  tell  him. 
It  also  appeared  that  another  gamekeeper,  named  House, 
seeing  the  plaintiff  sporting  in  a  field,  went  after  him ;  but, 
before  be  overtook  the  plaintiff,  the  latter  had  got  into  a 
public  road;  and  there  House  asked  him  to  produce  his 
certificate;  and  on  his  refusing  to  do  so,  he  asked  him  his 
Dame  and  residence ;  but  these  the  plaintiff  also  refused  to 
tell;  and  House  did  not  go  on  to  ask  him  in  what  parish 
or  place  he  was  assessed  to  the  game  duty. 

An  examined  copy  of  the  conviction  of  the  plaintiff  be- 
fore the  defendant  was  put  in.  It  had  been  procured  from 
the  office  of  the  clerk  of  the  peace.  It  recited  the  informa- 
tion of  William  Goodey,  exhibited  on  the  oath  of  Edward 
Merry,  as  stated  in  the  plea. 

Campbell,  for  the  plaintiff,  objected  that  the  informa- 
tion must  be  put  in. 

Lord  TfiMTERDEN,  C.  J. — The  conviction  which  is  put 
in  is  sufficient  evidence  of  it. 
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Campbell,  in  reply.*— With  respect  to  the  demand  of 
^^^^       the  certificate  by  House,  that  amounts  to  nothing.    By  the 
^'  act  of  Parliament  it  is  required  that  the  party  should  be 

Gardener.  ,  ^       ^  ^  * 

first  asked  for  his  certificate;  and,  if  that  is  not  produced, 
he  must  be  asked  his  Christian  and  surname,  and  residence, 
and  in  what  parish  or  place  (if  any)  he  is  assessed. 

Lord  Tbnterden,  C.J. — If  he  refused  to  tell  his  name 
and  residence  it  was  quite  useless  to  go  on  to  ask  any 
other  question. 

CampbeU. — The  second  gamekeeper.  House,  when  he 
asked  for  the  certificate,  did  not  do  so  on  the  land,  the 
plaintifi^  being  then  on  the  turnpike  road. 

Lord  Tenterdek,  C.  J.,  (in  summing  up). — I  am  not 
prepared  to  say  that  the  demand  of  the  certificate  must  be 
made  on  the  land.  It  might  happen,  that,  seeing  the  game- 
keeper, a  person  might  get  into  the  road  before  the  keeper 
could  come  up  to  him,  and  thus  the  statute  might  be  evaded. 
However,  I  think  that  the  demand,  if  not  actually  made  on 
the  land,  must  be  made  immediately,  and  so  as  in  some  de* 
gree  to  form  a  part  of  the  same  transaction.  It  is  not  ne- 
cessary that  a  gamekeeper  making  the  demand  should  pro- 
duce any  certificate;  and,  if  the  other  party  refuse  to 
produce  his  certificate,  he  does  so  at  the  risk  of  whether 
the  party  demanding  it  is  a  gamekeeper,  or  other  person 
having  a  right  to  demand  it. 

His  Lordship  asked  the  Jury,  in  case  they  found  for  the 
defendant,  to  inform  him  what  damages  they  would  give 
if  the  facts  stated  in  the  plea  did  not  amount  to  a  justi- 
fication of  the  whole  of  the  statements  of  the  libel. 

The  Jury  found  a  verdict  for  the  defendant 
on  the  first  plea;  and  said  they  should  give 
U.  damages,  in  case  the  plea  should  not 
be  sufiicient. 


MICHAELMAS  TERM,  ft  WILL.  IV. 
Campbett,  Ckmyn,  and  Plait,  for  the  plaintiff. 

Sir  J.  Scarlett  and  Ttdfourd,  for  the  defendant 
[Attomies— &arM,  and  Routled^e.'] 
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By  the  statute  52  Geo.  3,  c.9d, 
Khednle  L,  '*  Every  person  who 
shall  use  any  dog,  gun,  net,  or 
other  engine,  for  the  purpose  of 
taking  or  killing  any  game  what- 
ever, or  any  woodcock,  snipe,  quiul 
or  landndl,  or  any  conies,  or  shall 
take  or  kill,  by  any  means  what- 
ever, or  shall  asdst  in  any  manner 
in  the  taking  or  killing,  by  any 
me^ns   whatever,  any  game,  or 
any  woodcock,  snipe,  qaul,   or 
tandrail,  or  any  coney,  by  virtue  of 
any  deputation  or  appointment, 
duly  registered  or  entered  as  game- 
keeper for  any  manor  or  royalty 
in  England,  Wales,  or  Berwick 
upon  Tweed,  or  for  any  lands  in 
Scotland,"   is  made    chaigeable 
with  the  game  duty,  and  must  take 
out  a  game  certificate  in  the  man- 
ner therein  prescribed.   And  by  s> 
11  of  this  schedule,  **  if  any  per- 
son shall  be  discovered  doing  any 
act  whatever,  in  respect  whereof 
such  person  shall  be  chargeable  as 
aforesaid*  by  any  assessor  or  col- 
lector of  the  parish  where  any  such 
person  shall  then  be,  or  by  any 
eommisdoner  for  the  execution  of 
this  act,  acting  for  the  county, 
d^ng,  division,  or  place  in  which 
such  person  shall  then  be,  or  by 
any  lord  or  lady,  or  gamekeeper 
of  the  manor,  royalty,  or  lands, 
wherein  such  person  shall  then  be, 
or  by  any  inspector  or  surveyor  of 
taxes,  actingin  the  execution  of  the 
said  acts  or  this  act,  for  the  district 
in  which  such  person  shall  then  be. 


or  by  any  person  duly  assessed  to 
the  duties  granted  in  this  schedule, 
or  consolidated  therewith,  or  by  the 
owner,  landlord,  lessee,  or  occupier 
of  the  land  in  which  such  person 
shall  then  be,  it  shall  be  lawful  for 
such  assessor,  collector,  commis- 
rioner,  or  gamekeeper,  inspector 
or  surveyor,  or  other  person  as 
aforesaid,  or  such  owner,  landloid, 
lessee,  or  occupier  of  land  as  afore- 
sud,  to  demand  and  require  from 
the  person  so  acting  the  produc- 
tion of  a  certificate  issued  to  him 
for  that  purpose,  which  certificate 
every  such  person  is  hereby  requir- 
ed to  produce  to  the  person  so  de- 
manding the  same,  and  to  permit 
him  to  read  the  same,  and  (if  he 
shall  think  fit)  to  take  a  copy 
thereof,  or  any  part  thereof;  or  in 
case  no  such  certificate  shall  be  pro- 
duced to  the  person  demanding  the 
same  as  aforesaid,  then  it  shall  be 
lawful  for  the  person  baring  made 
such  demand  to  require  the  person 
so  acting  forthmth  to  declare  to 
him  his  Christian  and  surname,  and 
place  of  residence,  and  the  parish 
or  place  (if  any)  in  which  he  shali 
have  been  assessed  to  the  duties  by 
this  act  granted  or  consolidated 
therewith;  and  if  any  such  person 
shall,  after  such  demand  made, 
wilfully  refuse  toprodnce  and  shew 
'  a  certificate  issued  to  him  for  that 
purpose,  or,  in  default  thereof  as 
aforesdd,  to  give  in  to  the  person 
so  demanding  the  same  his  Chris- 
tian and  surname,  and  place  of  re- 
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ndence,  and  the  parish  or  ^aoe  (if 
any)  in  wluch  he  shall  have  been 
assessed  $  or  shall  produce  any  false 
or  fictitious  certificate,  or  give  any 
false  or  fictitious  name»  place  of 
residence,  or  place  of  assessment, 
every  such  person  shall  forfeit  and 
pay  the  sum  of  twenty  pounds,  to 
be  sued  for,  recovered,  and  applied 
in  the  manner  hereinafter  direct- 
ed." 


By  the  stal.  7&BOeo.4,  c.dO, 

s.  28,  any  person  found  commit" 
ting  any  offence  against  that  act 
may  be  immediately  apprehended^ 
without  warrant  I  and  it  was  held, 
in  the  case  of  Hanway  v.  BouUbee, 
ante.  Vol.  4,  p.  360,  that,  to  justify 
an  apprehenuon  under  that  section, 
the  party  apprehended  must  be 
either  taken  in  the  fad  or  else  in 
quick  pursiut* 


BEFORE  MR.  JUSTICE  J.  PARKE. 


(  Who  sat  for  the  Lord  Chief  Jtuiice). 


Dec.  \2th.  Hyde  r.  Moakes. 

A.,  the  land-  UeBT  foF  rent  against  the  defendant,  as  the  assignee 
raed  B.^M  asf^  of  a  lease,  with  a  count  for  use  and  occupation.  The  de* 
fOTKiit  duT'  f^^i^d&i^^  pleaded  to  tbe^r#/  count,  that  no  interest  passed 
with  a  count  for  to  him  as  assignee;  and  to  the  second  count,  nil  debet. 
tioQ.  At  the  On  the  part  of  the  plaintiff,  a  lease,  dated  in  the  year 
^e  leawf  wiuch  l^l^i  (which  was  Still  Subsisting),  and  which  was  granted 
w* *ir*^dr  ^^  ^  person  named  Worcester,  was  put  in;  and  it  appear- 
taken  the  bene-  ed  that  Worcester  had  been  discharged  under  the  Insol- 
vent Debtora'*  ▼eut  Debtors*  Act,  and  that,  in  the  year  18S4,  the  defend- 
pTOTed  \bat  B.  ^^^  ^^^  '^^  posscssiou  of  the  premises,  but  how  he  came 
had  occupied  into  posscssion  was  uot  shewu.    The  defendant  was,  at 

the  premiwSf 

and  had  treated  that  time,  in  partnership  with  a  person  named  Elisha,  who 

and^had  paid  ^^  ^^  father-iu-law,  and  they  continued  to  occupy  the 

thatSe^i^^"*  premises,  and  pay  the  rent,  down  to  the  year  1828.    In 

had  never  been  that  year,  Elisha  and  the  defendant  dissolved  their  part- 

Heid,  that  A.  ncrship,  and  the  defendant  wrote  to  the  plaintiff,  appria* 

could  not  reco- 
ver against  B., 
either  for  the  rent  or  for  the  use  and  occui>ation. 


MICHAELMAS  TBRM»  ft  WILL.  IV. 

ing  bim  of  the  dissolution;  at  the  same  time  saying,  that 
he  would  continue  to  occupy  the  premises.  Letters  were 
produced,  in  which  the  defendant  recognised  the  plaintiff 
as  landlord,  promising  payment  of  the  rent;  but  Elisba* 
being  called  as  a  witness,  proved  that  there  had  never 
been  any  assignment  of  the  lease:  and  it  was  then  conced- 
ed by  the  plaintiff's  counsel,  that  the  plaintiff  oould  not 
recover  on  the  ^r^l  count. 

Mr.  Justice  J.  Parke  held,  that  the  plaintiff  could  not 
recover  on  the  count  for  use  and  occupation,  as  there 
was  no  express  substitution  of  the  defendant  for  the  ori- 
ginal lessee  as  tenant. 

His  Lordship  directed  a 

Verdict  for  the  defendant  (a). 

Barsiawg  for  the  plaintiff. 
Sir  «/•  Scarlett  and  Comyn^  for  the  defendant. 
[Attomiea— ITj^cie;,  and  Elkins  Sf  Co."} 


In  the  ensuing  Term,  Barstow  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the  ground 
that  the  plaintiff  was  entitled  to  recover  on  the  count  for 
use  and  occupation.     But  the  Court  refused  a  rule  (6). 

(a)  For  the  report  of  this  case  .  N.  F.  H.,  and,  on  the   plaintiff 

we  are  indebted  to  the  kindness  consenting,  the  defendant  offered 

of  one  of  the  learned  counsel  en-  *'  to  stand  in  the  shoes  of  N.  F.  H/* 

gaged  in  it.  and  offered  to  pay  the  plaintiff 

(6)  In  the  case  of  Phipps  v.  the  whole  rent  due  for  the  then 

ScuUhorpet  1  B.  &  A.  50,  where  current  quarter:  it  was  held,  that 

premiaes  had  been  let  to  N.  P.  H.  idthongh  the  term  of  N.  F.  H.  had 

for  a  term,  determinable  on  a  no-  not  been  determined,  the  platn- 

tice  to  quit,  and,  pending  the  term,  tiff  might  maintain  an  action  for 

the  defendant  applied  to  the  plain-  use  and  occupation,  agunst  the 


r,  who  was  the  landlord,  for     defendant,  and  that  the  latter  could 
leave  to  become  tenant  instead  of     not  set  up  the  title  of  N.  F.  H. 


44 


CASES  AT  NISI  PRIUS, 


1831. 


BEFORE  LORD  TENTERDEM,  C.  J. 


Dec.  iZth. 

A.  having  a 
cauM  of  actioii 
againit  B.,  ia 
diachaiged  un- 
der the  Lorda' 
act,  hot  doee  not 
execute  any  ai- 
signment,  alleg- 
ing that  he  haa 
no  property. 
After  his  dii- 
charge,  he  gives 

B.  a  release: 
this  release  is 
good;  and  there- 
fore, if  in  an  ac« 
tion  by  A. 
against  C,  it  ap- 
pear that  A. 
might  sue  B.  if 
he  did  not  reco- 
ver against  C, 
A.  may,  not- 
withstanding 
this  discharge, 
release  B.  and 
make  him  a 
competent  wit- 


Briant  v.  Eicke,  Gent.,  One  &c. 

Assumpsit.  The  declaration  stated,  in  Bubstance, 
that,  in  consideration  that  the  plaintiff  would  enter  into 
a  bond  to  the  sheriff  of  Surrey,  the  defendant  under- 
took to  indemnify  him.    Plea — General  issue. 

It  was  opened  on  the  part  of  the  plaintiff,  that  the  she- 
riff of  Surrey  would  not  seize  certain  goods  under  an  ex- 
ecution, in  a  cause  of  Noakes  t.  Humphreys,  without  an 
indemnity;  and  that  the  plaintiff,  being  a  client  of  the  de- 
fendant's, was  desired  by  him  to  join  Mr.  Noakes,  the 
then  plaintiff,  in  the  bond  to  the  sheriff,  and  that  he  (the  de- 
fendant) said  he  would  save  the  plaintiff  harmless.  It  was 
further  stated  by  the  plaintiff's  counsel,  that  the  plaintiff 
did  execute  the  bond,  and  was  afterwards  obliged  to  pay 
a  sum  of  money. 

To  prove  the  agreement  of  the  defendant  to  save  the 
plaintiff  harmless,  Mr.  Noakes  was  called. 

The  defendant  objected  that  he  was  not  a  competent 
witness,  as  he  would  be  liable  in  an  action  by  the  plaintiff 
if  the  latter  did  not  succeed  in  the  present  action. 

To  obviate  this  objection,  the  plaintiff  released  Mr. 
Noakes. 

The  defendant. — This  release,  I  submit,  is  not  good, 
as  the  plaintiff,  since  the  cause  of  action  against  Mr, 
Noakes  accrued  to  him,  has  been  discharged  under  the 
Lords*  act»  To  prove  which,  I  have  here  examined  copies 
of  all  the  proceedings. 

Lord  Tentebden,  C.  J. — Has  any  assignee  been  ap- 
pointed under  the  Lords'  act? 


Mr.  Noakes  was  examined. 


Verdict  for  the  plaintiff. 


Sir  t/.  Scarlett  and  JR.  V.  Richards^  for  the  plaintiff. 

The  defendant  in  person. 

[Altomiet — Vtmiandau^  and  Eitkt^ 

(a)  32  Geo.  2,  c.  28,  t .  13. 
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The  defendant. — No,  my  Lord.  When  Mr.  Noakes 
came  up  under  the  Lords'  act,  he  swore  he  had  nothing 
to  assign^  and  therefore  no  assignment  was  executed.  Eicu 

Lord  Tbnterden,  C.  J. — The  words  of  the  Lords* 
act  (a)  are,  that  **  no  release  of  any  such  prboner  or 
prisoners,  his  or  her  executors  or  administratorsi  or  any 
trustee  for  him,  her,  or  them,  subsequent  to  such  as^ 
sigmmeni  and  conveyance,  shall  be  pleadable  or  be  al- 
lowed of  in  bar  of  any  action  or  suit,  which  shaD  be  com- 
menced by  any]  such  assignee  or  assignees  of  any  such 
prisoner  or  prisoners,  for  the  recovery  of  any  of  his,  her, 
or  their  estate  or  effects."  Was  this  release  executed 
after  the  plaintiff's  discharge  under  the  Lords*  act  ? 

Sir  J.  Scarlett. — ^Yes,  my  Lord. 

The  defendant — ^I  submit  that  this  cannot  be  a  good 
release ;  the  Lords'  act  requires  the  party  to  assign  all  his 
property;  and  if  this  party  had  a  cause  of  action  against 
Bfr.  Noakes,  would  not  the  Court  call  upon  him  to  amend 
his  schedule,  and  assign  it;  and,  if  his  assignee  sued  Mr. 
Noakes,  would  a  release  by  the  plaintiff  be  any  defence? 
Can  this,  therefore,  be  a  good  release  ? 

Lord  Tenterden. — ^This  release  does  not  come  within 
the  provisions  of  this  act  of  Parliament;  and  I  must,  there- 
fore^ receive  the  witness. 


CASES  AT  NISI  PRIUS, 

In  the  ensuiog  Term,  Curwood  moved  for  a  rule  to  shew 
briaky       cause,  why  there  should  not  be  a  new  trial.  But  the  Court 

^'  refused  the  rule, 

Ekke. 


Dec.  teih.  Dickenson,  Gent.,  r.  Hatfield. 

If,  dncethestat  ASSUMPSIT (oT  51.  Ss.  6d.  for  a  balance  due  onapro* 
a  defendant  by  a  missory  note.  Pleas — General  issue,  and  the  statute  of 
{^""'j;     limitatione. 

due,  without  It  appeared  that  the  defendant  gave  the  plaintiff  a  pro- 

amount,  this  wOi  missory  note  for  23/.  in  the  year  1820,  to  be  paid  by  in- 
!!St*onhe8tatute  st^lnients;  and  that,  in  April,  1824,  there  were  4/.  due  upon 
ofiiniitotion8,io  jj.  ^he^  ^hg  plaintiff  wioto  to  the  defendant  on  the  sub- 

ai  to  entitle  the    ,  ^ 

plaintiff  to  no-  ject,  and  received  an  answer  from  the  defendant  express- 
The  objector  i°g  regret  that  the  balance  was  not  paid,  and  saying  that 
?Vl4,*f^to  ***®  brother  should  shortly  call  and  pay  it  At  the  bottom 
priMnire  that  in  of  this  letter  was  a  postscript,  directing  that  the  postagje 
which  woidf  of  the  letter  should  be  put  to  the  defendant*s  account 
•v^entT         '"^be  present  action  was  commenced  in  January,  1830;  so 

that  six  years  did  not  intervene  between  the  date  of  thia 
letter  and  the  commencement  of  the  action. 

ComyUf  for  the  defendant. — I  submit  that  the  defend- 
ant is  barred  by  the  statute  9  Geo.  4,  c.  14;  for,  though  the 
defendant  by  his  letter  admits  that  something  is  due,  he 
does  not  specify  any  particular  sum.  And  it  was  decided  in 
the  Court  of  Common  Pleas,  in  the  last  Term,  that  a  written 
acknowledgment  of  a  debt,  without  stating  the  amount, 
was  not  sufBcient  to  take  the  case  out  of  the  statute,  as 
Lord  Tenterderis  act  requires  that  an  acknowledgment  of 
the  whole  debt  should  be  stated  in  writing  (a). 

(a)  Kennett  v.  MUlbank,  8  Bing.  of  Hraitttiens  was  pleaded.  To  take 
38.  This  was  an  action  on  a  pro-  the  case  out  of  the  statute  a  com- 
missory  note,  in  which  the  statute     position  deed  was  put  in.    Tins 


MICHAELMAS  TERM,  2  WILL.  IV. 

'  Barstaw,  for  the  plaintiiFy  submitted,  that  even  if  the 
Court  was  with  the  defendant  on  this  objection^  he  was 
still  entitled  to  a  verdict  fpr  the  postage  of  the  letter. 
Upon  the  question  as  to  the  construction  of  the  act  of  Par- 
liament he  was  stopped  by  the  Court. 
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Lord  Tenterden,  C.  J. — I  am  of  opinion  that  this  debt 
is  not  barred  by  the  statute.  The  object  of  the  statute 
was  to  procure  that  in  writing  for  which  words  were  pre- 
viously sufficient*  Here  there  is  an  acknowledgment  of  a 
balance  due,  but  what  that  balance  was  we  are  at  a  loss  to 
know.  The  plaintiff  is  entitled  to  a  verdict  for  a  shilling 
damages. 

Verdict  for  the  plaintiff^  damages  Is. 

BarstoWf  for  the  plaintiff. 
Comyn^  for  the  defendant. 

[Attomies — Dicktmon  4*  K.,  and  Egan  8f  WJ] 


Leave  was  reserved  to  the  defeqdant  to  move  to  enter 
a  nonsuit;  but  he  acquiesced  in  the  verdict,  and  no  motion 
was  made. 


deed  was  executed  by  the  defend- 
a&ty  and  recited  that  he  was  in- 
dd>ted  to  the  plaintiff  and  others; 
bnt  the  amount  of  the  debts  was 
not  specified.  The  plaintiff  never 
executed  the  deed,  and  there  was 
a  proviso  that  if  all  creditors> 
whose  debts  amounted  to  10/.,  did 
not  execute  the  deed  by  a  certain 
day,  the  deed  should  be  void.    It 


was  admitted  at  the  trial  that  the 
note  sued  on  was  the  only  debt 
due  from  the  defendant  to  the 
pluntiff.  Held,  that  this  did  not 
take  the  case  out  of  the  statute  of 
limitations.  See  the  cases  of 
Dixon  V.  Deveridge,  ante.  Vol.  2, 
p.  109,  and  BraitkwmU  v.  Churchill, 
Id  p.  341. 
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^^-  ^^^^  Bradshaw  r.  Bennett* 

i^teK«t^  -4iS5'UMP5'/r  for  money  had  and  received.  Plea— 
▼endor  to  re-  General  issue.  This  action  was  brought  by  the  vendee 
deposit  paid  on  against  the  vendor  to  recover  back  a  deposit  paid  on  the 
r^^piwcrtyr^  purchase  of  certain  property^  alleged  to  be  held  under  the 
the  defendant      Clavtou  estate. 

at  the  trial  pro-  "^  .     , 

duced  (under  a  The  plaintiff  had  purchased  the  property  at  auction^ 
duoe)  the  agree-  ^^^  had  signed  the  usual  agreement  at  the  foot  of  the  con« 
ment  which  had  ditions  of  sale. 

been  ligned  at 

the  foot  of  the         This  agreement  was  produced  by  the  defendant  under 

conditions  of  .  , 

sale:— JSTeid,       a  noticc  to  produce. 

that  it  was  not 
necessary  to  call 

the  subscribing  CampbcU,  for  the  defendant,  objected  that  the  sub- 
tbl^^jrof  scribing  witness  must  be  called. 

this  agreement 
Where,  in  the 

particuian  of  Kelfy,  for  the  plaintiff^  cited  the  case  of  Doe  dem.  Tyn^ 

was  suted  to  be   ^^  ▼•  Hemwing  (a). 

held  under  the 

thrMiiTc^uid  Campbell. — The  instrument  is  admissibb  without  call* 
!i!S^4^w  '"8  *®  subscribing  witness  only  where  the  parly  has  a 
back  the  de-       benefit  Under  it;  for  instance,  if  there  was  a  lease,  and 

posit,  that  one        ,  .%iflii*«  i*« 

of  the  lives  had  the  party  enjoyed  the  land  under  it;  but  this  is  a  case 
^sa^a^d^t  where  a  subscribing  witness  is  most  wanted.  It  is  an 
the  property  was  action  on  the  instrument,  which  the  defendant  says  he  is 

not  held  direcUy  •    •  • 

under  the  c.  not  to  be  bound  by.  The  subscribing  witness  is  necessary 
diatthedefend-   to  provc  what  occurred  when  this  agreement  was  entered 

ant  could  not         \r\¥f\ 
call  the  aoc-  *"*^* 

tioneer  to  prove 

tefi^  di'^e         ^^"^  Tenterdbn,  C.  J ^What  are  the  cases  in  which 

that  the  ufe  had  it  would  not  be  necessary  to  call  the  subscribing  witness  2 

dropped;  but 
that  the  defend- 
ant mi^t  give 

evidence  to  shew  that,  before  the  sale,  the  plaintiff  had  read  the  original  lease  under  which  the  pro- 
perty was  held. 
A  party  recovering  ba^  A  deposit  paid  on  the  purchase  of  real  property  is  not  entitled  to  interest. 

(a)  9  D.  &  R.  15.  And  see  also  8  D.  &  R.  368.    All  the  cases  on 

the  cases  of  Feane  v.  Hooper^  3  this  subject  are  abstracted  in  1 

Taunt  60;    Orr   V.  MorrUf  6  PhilL  on  Ev.  448. 
Moore,  347;  and  BumcU  v.  Lyneh^ 
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Campbett.^-^Where  the  agreement  has  been  acted 
upon. 

/.  WilUams,  for  the  plaintiff. — ^Here  the  deposit  money 
has  been  paid  under  it 

CampheU. — ^This  is  an  action  founded  upon  the  con« 
tract,  which  was  not  so  either  in  the  case  of  Rex  v.  Middle- 
Moy  {a),  or  in  the  case  of  Gordon  v.  Secretan  (A). 

J.  WUUams. — tiete  both  pal*t!es  are  claiming  under  this 
agreement  I  am  seeking  to  get  back  the  money,  and  the 
defendant  is  seeking  to  retain  it,  by  virtue  of  this  instru- 
ment. 

Lord  TENTEknEK,  C.  J. — 'this  is  an  agreement  which 
the  defendant  produced,  und  under  ^hich  h^  clailiis  an 
interest;  I  thihk  that  the  principle  therefbre  ilppHes.  The 
agreemeitt  may  bd  read. 

The  agreement  was  put  in ;  it  had  been  signed  by  the 
plaintiff,  bat  not  by  the  defendant. 

Lord  TsMTEKBEN,  C.  J. — This  is  a  very  strong  case  of 
not  calling  the  subscribing  witness*    He  was  only  to  prove 
*s  ugnaturci  and  not  the  defendant's. 


The  particulars  of  sale  were  read.  They  stated  the 
property  to  be  held  on  three  lives;  but  it  w&d  admitted 
that  at  the  time  of  the  sale  only  two  lives  Wefe  in  e:i^i8tenc6, 
the  tbird  having  died  after  the  printing  of  the  Conditions 
of  sale,  and  before  the  day  of  the  auction.  An  objdctioh 
was  also  made,  that  the  property  was  not  held  directly 
under  the  Clayton  estate. 

The  conditions  of  sale  were  read,  and  contained  the 
usual  condition,  that  any  misdescription  or  mistatement 
should  not  vitiate  the  sale,  but  a  compensation  be  allowed. 

(a)  2  T.  R.  41.  (h)  8  East,  548. 

VOL.  V.  E 


BaADSHAW 
IT. 

Bbkhett.  . 
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To  obviate  the  first  of  these  objections,  Can^beU,  for 
Bradshaw  ^^^  defendant,  proposed  to  call  the  auctioneer,  to  prove 
^    '*  that  be  stated  before  the  sale  that  one  of  the  persons,  on 

whose  life  the  property  was  held,  was  dead;  and,  as  to  the 
other  point,  he  proposed  to  prove,  that  before  the  sale  the 
plaintiff,  who  was  stated  to  be  a  conveyancer,  had  read 
over  the  lease  under  which  the  property  was  held. 

J.  fPfZ/tam^  objected  that  the  evidence  of  the  auctioneer 
was  not  receivable;  and  cited  the  case  of  Powell  y.  Ed- 
munds  (a). 

Lord  Tenterden,  C.J. — On  the  authority  of  that  case 
I  cannot  receive  the  evidence ;  I  think  that  a  very  whole* 
some  case.  You  propose  to  prove  that  the  plaintiff  read 
the  original  lease ;  that  you  may  do,  as  it  does  not  contradict 
the  particulars  of  sale.  Before  the  sale  the  auctioneer 
ought  to  have  altered  the  particulars  with  respect  to  the 
lives,  so  as  to  have  made  them  conformable  to  the  fact. 

Can^beU. — ^That  could  have  been  easily  done. 

Some  other  objections  were  raised,  when — 

Lord  Tenterden,  C.  J.,  suggested  that  a  special  case 
should  be  stated;  and  that  one  of  the  questions  to  be  raised 
by  it  should  be,  whether  the  evidence  of  the  auctioneer 
ought  to  have  been  received,  to  prove  that  he  stated  the 
decease  of  one  of  the  parties,  on  whose  life  the  property 
was  held. 

Campbell. — ^Would  your  Lordship  allow  us  to  add  a 


(a)  12  East,  6.   In  that  case  the  admissible  to  prove  that  the  aue- 
printed  conditions  of  sale,  which  tioneer  warranted  it  to  be  a  parti- 
was  of  timber,  did  not  state  any  cukr  quantity,  because  it  varied 
particular  quantity;  and  it  was  the  written  contract, 
held,  that  parol  eridence  was  not 
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question,  whether  the  other  side  ougfit  to  have  called  the         1831. 
sobscrihine  witness.  ' 

^  Bradbbaw 

tiu 

Lord  Tenterden,  C.  J.— I  think  not;  I  do  not  like  to      »■""■"• 
reserve  points  where  I  have  no  doubt. 

Verdict  for  the  plaintiff,  subject  to  a  case. 

J.  WUUatns,  for  the  plaintiff,  asked  that  interest  should 
be  added  to  the  amount  of  the  verdict. 

Lord  Tenterden,  C.  J.— I  think  not;  I  do  not  know  of 
any  case  of  this  kind  in  which  interest  has  been  allowed  {a). 

J.  WilUams  and  KeUy,  for  the  plaintiff. 
Campbell  and  Huichinson,  for  the  defendant. 
[Attornies— Hort/cry  and  Kengmter,"] 

(«)  For  the  Bathoritieg  in  equity     Parch,  pp.  208, 426. 
on  tins  point  see  Sugd.  Vend,  and 


JFirst  Sitting  at  Westminster ,  in  Hilary  Term, 

1832. 

BEFORE  MR.  JUSTICE  J.  PAHKE. 


Jon.  13M. 


Trotter  v.  Simpson  and  Another. 

Trespass  for  injuring  the  plaintiff's  house.    Pleas  The  building 
— General  issue,  and  leave  and  licence.    Replication,  de-  ^g  V\*oo  *' 
njing  the  licence.  limits  actions  to 

be  brought 
,    ,  ,  within  three 

moatiia.  A.  hod  begun  to  build  m  party  wall,  partly  on  the  soil  of  B.,  more  than  three  months  be- 
An  the  action,  but  had  not  completed  it  till  wiUiin  that  time:<^JSeM,  that  B,  might  recover  for 
'  part  of  the  trespass  as  was  committed  within  the  tUne  limited;  but  that,  if  nothing  had  been 
within  tlie  three  months,  he  must  bring  ^ectmenL 

e2 
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It  appeared,  that  the  alleged  trespass  was  committed 
Trottbk      ^^  ^^^  building  of  a  party  wall,  a  part  of  which  was  stat- 
^  ed  to  extend  too  far  over  the  plaintiff's  premises. 

For  the  defence,  the  100th  section  of  the  building  act, 
14  Geo.  3,  c«  78,  was  relied  on.  It  was  alleged,  that  this 
party  wall  was  built  in  August,  1830;  that  the  plaintiff 
had  given  a  notice  of  action,  under  that  section  of  the 
building  act,  on  the  14th  of  December,  1830,  and  that  the 
writ  was  sued  out  on  the  19th  of  January,  1831. 

For  the  plaintiff  it  was  stated,  that  the  wall  had  not 
been  completely  finished,  till  within  three  months  of  the 
commencement  of  the  action. 

Mr.  Justice  J.  Parke. — If  any  part  of  the  trespass 
was  within  the  three  months,  the  plaintiff  may  recover  for 
that  part,  which  wUl  carry  the  costs;  and,  if  he  is  too 
late  with  his  action  altogether,  he  must  bring  an  eject- 
ment. 


Campbell f  for  the  plaintiff. — ^The  soil  is  ours,  and  every 
fresh  course  of  bricks  laid  on  is  a  fresh  trespass. 

Mr.  Justice  J.  Parke.-— If  any  thing  was  done  to  the 
wall  within  three  months  of  the  commencement  of  the 
action,  the  plaintiff  may  recover  something,  and  get  his 
costs. 

The  cause  was  referred,  to  ascertain  whether 
any  part  of  the  trespass  had  been  com- 
mitted within  three  months  of  the  com- 
mencement of  the  action,  and  to  direct  a 
compensation  to  be  paid,  and  a  convey- 
ance to  be  executed,  so  as  to  avoid  the 
bringing  of  an  ejectment. 

Campbell  and  Taffowrd,  for  the  plaintiff. 
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Camyn,  for  the  defendant. 

[Attornies — Walter,  and  Coles,} 
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By  the  stat.  14  Geo.  3,  c.  78, 
8.  100,  it  18  enacted  <<That  no 
acUon  or  suit  Bhall  be  commenced 
aj^st  any  person  or  persons,  for 
any  thing  done  in  pursuance  of 
this  act,  until  twenty-one  days  after 
notice  in  writing  of  an  intention 
to  bring  saeh  action  or  snit  has 
been  given  to  the  person  or  per- 
sons against  whom  such  action 
or  suit  shall  be  brought,  sor  after 
the  expiration  of  three  calendar 
months  next  after*  the  fact  com- 
nutted;  and  every  such  action  or 
snity  the  cause  whereof  shall  arise 
within  the  said  city  of  London,  or 
tike  liberties  thereof,  shall  be  laid 
and  tried  in  the  sud  city  of  Lon- 
don, and  not  elsewhere;  and  every 
audi  action  or  suit,  the  cause 
whereof  shall  arise  in  any  part  of 
the  limits  aforesud,  out  of  the  sud 
dty  of  London  and  liberties  there- 
of, shall  be  laid  and  tried  in  the 
ooonty  of  Middlesex,  and  not 
ekewfaere;  and  the  defendant  or 
defendants  in  every  such  action 
or  suit  may  plead  the  general  is- 
sue, and  give  this  act  and  the  spe- 
cial matter  in  evidence,  at  any 
trial  or  trials  to  be  had  thereupon, 
and  that  the  matter  or  tlung  for 
which  such  action  or  suit  is  brought 
was  done  in  pursuance  and  by  the 
antliority  of  this  act:  And  if  the 
said  matter  or  thing  appear  to 
hare  been  so  done,  or  if  it  appear 
that  sach  action  or  suit  was 
brought  before  the  expiration  of 
tiveotyH>ne  days  after  such  notice 


given  as  aforesud,  or  that  suffi- 
cient satisfaction  was  made  or 
tendered  before  such  action  was 
brought;  or  if  any  such  action  or 
suit  be  not  commenced  within  the 
time  herein  for  that  purpose  limit- 
ed, or  be  lud  in  any  other  coun- 
ty  or  place  than  as  aforesaid; 
then  the  Jury,  in  every  such  ac- 
tion or  suit,  shall  find  for  the  de- 
fendant oc  defendants  therein; 
and  if  a  verdict  be  found  for  the 
defendant  or  defendants,  or  if  the 
pluntiff  or  pltdntiffs  in  any  such 
action  or  sint  become  nonsuited, 
or  discontinue,  or  suffer  a  discon- 
tinuance of  any  such  action  or 
siut;  or  if,  in  any  such  action  or 
suit,  judgment  be  given  for  the 
defendant  or  defeadants  therdn 
on  demurrer,  or  by  default,  or 
otherwise;  then,  and  in  any  of  the 
cases  aforesaid,  the  defendant  or 
defendants  shall  have  judgment 
to  recover  treble  costs  of  suit,  and 
shall  have  such  remedy  for  reco- 
vering the  same,  as  any  defend- 
ant or  defendants  may  have  for 
costs  in  other  cases  by  law.*' 

In  the  case  of  Pratt  v.  Hilbnanf 
6  D.  &  R.  360,  it  was  held,  that  if 
a  person  bond  fidt  intending  to 
pursue  the  authority  given  by  the 
building  act,  erects  a  party  wall, 
without  in  fact  pursuing  its  direc- 
tions, and  thereby  injures  his 
neighbour,  he  is  liable  to  an  ac- 
tion; but  it  must  be  brought  after 
twenty-one  days*  notice,  and  with- 
in three  months* 


Trotter 

IT. 

Simpson. 
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Second  Sitting  at  Westminster,  in  Hilary  Term, 

1832. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


Jan.  i7th. 


A.  broDght  an 
action  for  an  at- 
toniey'i  bill 
against  B.,  but 
only  recovered 
a  imall  torn  for 
money  lent,  aa 
there  had  been 
no  bUl  deliver- 
ed:—flfM,  that 
A.  might  reco- 
ver the  amount 
of  the  attorney's 
bill  in  another 
action,  broogfat 
afterihebOiwai 
delivered,  al- 
though this  was 
a  part  of  his  de- 
mand in  the  first 
action;  and  that 
it  was  not  ne- 
cessary that  he 
should  have 
been  nonsuited 
in  tlie  first  ac- 
tion to  entitle 
him  to  bring  the 
second. 


Hbming  and  Another,  Grent,  two  &c.  v.  Wilton, 

Grent,  one  &c. 

Assumpsit  for  an  attome/s  bm.     Plear-General 
issue. 

It  was  opened  by  Kelly  for  the  pUiintiffy  that  this  ac- 
tion was  brought  to  recover  the  same  demand  for  business 
done,  which  was  the  subject  of  the  case  reported  atUe^ 
VoL  4|  p.  SI 8,  in  which  the  plaintiffs  only  recovered  a  sum 
of  AL  for  money  lent,  but  could  not  recover  for  the  business 
done,  as  no  bill  had  been  delivered  under  the  stat  8  Jac. 
1,  C.7,  s.  1. 

Buii,  for  the  defendant — I  submit  that  the  plaintiflii 
cannot  recover.  There  was  a  previous  action,  in  which 
this  claim  was  made  a  part  of  the  demand,  and  in  which 
the  plaintiffs  obtained  a  verdict  for  4/. ;  they,  therefore, 
cannot  succeed  in  another  action  for  the  same  thing. 

Mr.  Justice  J.  Parke. — This  was  a  part  of  the  plain- 
tiffs* demand,  which  was  not  due  at  the  time  of  the  former 
action,  because  a  certain  step  (the  delivering  a  bill)  had 
not  been  taken. 


ButU — Does  not  your  Lordship  think,  that  they  should 
have  elected  to  have  been  nonsuited  in  the  former  ac- 
tion. 
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Mr.  Justice  J.  Parke. — ^No ;  as  this  was  a  demand  not 

Verdict  for  the  plaintiffs.  »• 

Wilton. 

Kelly f  for  the  plaintiff. 
Buii,  for  the  defendant. 

[Attomies—  Heming  4*  B.,  and  Wilton,] 


COURT  OF  COMMON  PLEAS. 
Sitting  at  Westminster  after  Trinity  Term,  1831. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Long  v.  Chubb.  June  uth. 

JLjIBEL. — The  declaration  stated,  that  hefore,  and  at  the  The  declaration 
time,  &c.,  the  pkintiff  was  a  good,  true,  just,  and  faithful  |?  •"  J^^^^S^'t 
subject,  &c*,  and  that  before,  and  at  the  time,  &c.,  he  had  the  plaintiff  was 
been  and  was  a  medical  practitioner,  and  as  such  had  fui  $ttb}ect,  &c, 
praeiised,  and  was  continuing  to  practise  with  great  re-  Tm^etdpi^ 
puiation  and  success,  whereby  he  had  acquired,  and  was  IjfjJ^f?!?^*" 
then  daily  and  honestly  acquiring,  sundry  great  gains,  &c«  ha?e  been  pub* 
Yet,  that  tiie  defendant,  greatly  envying  &c.,  and  con-  oonrarning^him, 
triving,  and  wickedly  and  maliciously  intending  to  injure  "****?„  *hi,^"" 
the  plaintiff^  in  his  reputation,  and  also  in  his  said  prac-  histaidprae' 
tiee,  on  &c.,  at  &c.,  published  of  and  concerning  the  said  dence  was  given 
plaintiff^,  and  of  and  concerning  him  in  his  said  practice,  ^uttoirTto^*" 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  p»ct^i  no^ 

'  was  the  plaintiff 

&C*  &C.  &C.  mentioned  in 

the  libel  as  a 
regular  medical 
man,  but  merely 
as  "  Physician  extraordinary  to  several  ladies  of  distincdon,"  and  *'  doctor,  or  rather  quack  :"-^ 
Jfeldf  that  this  did  not  withdraw  the  claim  to  damages  in  the  medical  capacity  from  the  considera- 
ti4»n  of  the  Jury,  but  that  they  might  give  such  damages  as  they  thought  right,  both  for  that  and 
tlic  libd  OD  the  plaintiff's  private  character. 


CASES  AT  NISI  PRIUS, 

The  libelj  (wbiqb  was  published  wbile  a  prosecution 
against  the  plaintiff  for  manslaughter  (a)  was  pending,  to 
which  it  alluded),  was  contained  in  a  penny  pamphlet, 
purporting  to  be  '*  The  Life  of  John  Driscoll,  self-styled 
Mr.  John  St*  John  Long,  the  Harley  Street  Quack,  Phff- 
sician  Extnwrdinary  to  several  bulies  of  distinction,  with 
whom  his  universal  success  obtained  for  him  the  appelLi- 
tion  of  the  female  destroyer.*'  The  following  motto  was 
on  the  title  page: — 

"  W^en  age  and  infirmities  sink  to  the  tomb, 
The  mind  is  prepared  by  decay  or  disorder ; 
But  when  beauty's  cut  off  in  life's  opening  bloom. 
We  cone  the  vile  quack  who  committed  the  murder." 

The  first  part  set  out  in  the  dedaratbn,  in  addition  to 
the  title  and  motto,  purported  to  give  a  history  of  the 
plaintiff's  early  years ;  but  the  only  portion  of  it  which 
bears  upon  the  point  in  the  cause,  was  that  which  spoke  of 
persons  who  since  "  had  the  misfortune  to  come  within 
his  doctrinal  prescriptions"  The  only  other  material 
part  was  that  which,  after  a  statement  that  he  obtimed 
bis  living  by  painting  portraits,  went  on  to  say,  ''  and  we 
could  relate  several  aneodo^s  of  n  very  peculiar  descrip- 
tion, iu  which  he  was  engieig^i  one  of  which  was  no  doubt 
the  cause  of  his  changing  his  profession  from  a  painter  to 
a  doctor,  or  rather  quack," 

Jt  was  proposed  on  the  part  of  the  plaintiff  to  read  a 
pamphlet  which  had  been  published  since  the  cause  had 
been  set  down,  and  which  was  purchased  at  the  defendant's 
shop  of  a  person  representing  herself  as  his  wife.  It  can^ 
tained  libellous  observations  on  the  plaintiff,  in  reference  to 
a  postponement  which  had  taken  place  of  the  triaU 


(a)  This  was  the  second  prose-  the  first^in  which  he  was  sentenced 
cution,  on  which  he  was  acquitted,  to  pay  a  fine  of  250/.,  see  Vol.  4  of 
For  an  account  of  it,  as  well  as  of     these  Reports. 


LONQ 
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Spankie,  SerjU,  objected* — ^It  is  «  dUtbict  libel,  for 
which  the  defendant  is  r^spoqgible,  9pd  cmoot  be  given 
in  ^Tidence  in  this  case.  «. 

CauBB. 

TiND4i«|  C.  J.-^I  think  it  M  admissiblei  i^s  apmethiiig 
that  relates  to  this  very  cf^use. 

It  was  then  r^, 

No  proof  W9S  given  of  any  licence  or  other  wthority 
from  any  public  body  to  the  plaintiff  to  practise  in  any 
medical  capacity!  nor,  indeed,  was  it  suggested  that  he 
had  received  any  supb* 

Spaniie,  Serjt.,  for  the  defendant. — ^The  plaintiff  must 
be  nonsuited.  The  declaration  avers  that  he  is  a  medical 
practitioner;  which  must  mean  that  he  is  an  authorized 
practitioner,  recognised  by  the  law;  and  this  is  not  ad- 
mitted by  the  libel.  The  libel  does  not  anywhere  speak 
of  him  as  a  regular  medical  practitioner. 

TiNDAL,  C.  J.,  was  of  opinion  that  the  ciise  must  go  to 
the  Jury,  and — 

SpankiCf  Seijt,  then  addressed  them  for  the  defendant. 

TiNDAL,  C*  Jf»  (in  summing  up)  said— The  declaration 
states,  that  the  plaintiff  was  a  medical  practitioner,  and  goes 
on  to  state  that  the  libel  was  published  of  and  concerning 
him  in  bis  character  of  a  medical  practitioner,  and  iq  his 
private  capacity.  There  is  no  proof  in  this  case  that  the 
plaintiff  has  brought  himself  within  any  of  the  regular  de« 
grees,  physician,  surgeon,  apothecary,  or  licentiate.  But 
if  you  think  that  the  libel  speaks  of  him  as  a  medical  prac- 
titioner, though  you  would  not  give  him  such  damages  as 
you  would  give  to  a  regular  practitioner,  yet  the  matter  is 
not  wholly  withdrawn  from  your  consideration.    But  the 
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main  part  of  the  libel  seems  to  be  that  which  reflects  upon 
him  in  his  private  character.  There  is  no  doubt  as  to  the 
libel  on  the  private  character,  for  there  are  several  things 
which  are  clearly  libellous,  and  must  be  taken  to  be  false,  as 
the  defendant  had  an  opportunity  of  putting  a  justification 
on  the  record,  and  of  proving  the  facts  if  they  were  true. 
Fair  and  candid  criticism  is  not  a  libel,  but  a  malevolent  at- 
tack on  an  individual  is.  You  are  not  to  give  damages 
for  the  publication  which  was  purchased  at  the  defendant's 
shop  after  this  action  was  commenced,  because  it  may  be 
made  the  subject  of  complaint  in  another  action.  It  is 
only  evidence  to  remove  any  doubt  which  might  be  enter- 
tained by  you,  of  the  defendant's  motives  in  publishing  the 
first  pamphlet. 

Verdict  for  the  plaintiff,  damages  100/. 


Wilde,  Serjt,  C  PhiUipSf  and  Tomlinson,  for  the  plain- 
tiff. 

Spankie,  Serjt.,  Kinglaie^  and  C  J  ones  ^  for  the  de- 

fendant 

[Attornies — Harmer,  and  tn  FcnonJ] 


June  14M. 

An  author  wu 
enjpged  to 
write  for  a  cer- 
tain luin  an  ar^ 
tide  to  appear 


Planche  r.  CoLBURM  and  Another. 

X  WEt  first  count  of  the  declaration  stated,  that  the  de- 
fendants were  publishers  of  books,  and  were  designing  for 
publication  a  work  to  be  entitled  **  The  Juvenile  Library,** 
among  othen  in  and  had  applied  to  the  plaintiff  to  write  for  them  a  certain 
**  The  JoTeniie  volume  on  costume,  to  form  part  of  the  said  work,  which 
fora'hZhadc^  the  plaintiff  had  agreed  to  do ;  and  thereupon,  in  consi- 

pleted  hit  arti- 
cle, and  before 

any  portion  of  it  was  publislied,  the  work  in  which  it  was  to  appear  was  discontinned: — Held,  that 
the  pahlishen  were  not  entitled  to  claim  the  completion  of  the  article,  that  it  might  be  published 
in  a  separate  form  for  general  readers,  but  were  bound  to  pay  the  author  a  reasonable  sum  for  the 
part  which  he  had  prepared : — Held  also,  that  such  reasonabi  csum  was  recoverable  on  a  fuanham 
flwmtl  in  a  common  count  for  worli  and  laboar. 


Planchb 
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deration  of  the  premises,  ftc,  the  defendants  undertook 
to  pay  the  plaintiff  the  sum  of  100/.  for  the  said  volume, 
whenever,  after  the  writing  of  the  same  by  him,  and  the  «• 

delivery  thereof  to  them,  they  should  be  thereunto  re- 
quested. It  then  averred,  that  the  plaintiff  commenced 
writing  the  volume,  and  wrote  a  great  part  of  it,  and  was 
ready  and  willing  to  complete  it,  and  deliver  it  to  the  de- 
fendants; yet,  they  not  regarding  their  promise,  but  in- 
tending to  injure  and  defraud  him,  did  not  nor  would  per- 
mit him  to  complete  it,  but,  on  the  contrary,  wholly  dis- 
charged him  from  completing  it,  and  reftised  to  pay  him 
either  the  100/.,  or  to  make  him  any  compensation  or  re- 
muneration whatsoever  for  the  part  which  he  had  written, 
or  for  his  loss  of  tune,  trouble,  and  expenses,  &c. 

The  second  count  stated,  that  the  defendants  were  in- 
debted to  the  plaintiff  in  100/.  for  work  and  labour,  care, 
and  diligence,  in  and  about  the  composmg  and  writing  a 
certain  work  for  them,  and  in  and  about  the  making  of 
certain  drawings;  and  also  for  joumies  and  attendances  re- 
lating to  the  business.  The  third  count  was  similar,  ex- 
cept that  it  was  on  a  quantum  meruit.  Plea — ^The  gene- 
ral issue. 

From  the  evidence  of  Mr.  Jerdan,  the  editor  of  the 
Literary  Grazette,  it  appeared,  that  about  September,  1830, 
the  plaintiff,  who  was  the  author  of  several  dramatic  en- 
tertainments, was  engaged  by  him,  with  the  knowledge  of 
the  defendants,  Messrs.  Colbum  &  Bentley,  who  were  the 
publishers  of  a  work  called  **  The  Juvenile  Library,"  to 
write  for  that  work  an  article  to  illustrate  the  history  of 
armour  and  costume  from  the  earliest  times,  for  which  he 
was  to  be  paid  100  guineas.  It  appeared,  that  the  plaintiff 
went  into  the  country  to  Dr.  Meyrick's,  a  great  proprietor 
of  ancient  armour,  where  he  made  various  drawings;  and 
also,  that  he  had  prepared  a  considerable  portion  of  manu- 
script, when,  after  three  volumes  had  been  published,  the 
Juvenile  Library  was  discontinued.    The  plaintiff  claimed 
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a  sum  of  50  guineas  for  the  part  which  he  had  prepared, 
PLANcsa      wd  ^^  trouble  he  had  taken  in  the  business. 


COLBUEH. 


Spankie,  Seijt,  for  the  defendants,  contended,  that 
the  engagement,  as  set  out  in  the  declaration  and  also 
in  point  of  fact,  was  an  engagement  to  pay  for  the  article 
when  complete}  and  this  the  defendants  always  had  been 
and  still  were  willing  to  do. 

He  called  a  witness,  who  proved,  that  in  the  month 
of  November  a  conversation  took  place  between  the 
plaintiff  and  the  defendant  Bentley,  in  which  the  lat- 
ter told  the  former,  that  if  he  would  finish  his  work  he 
should  have  his  money,  as  they  were  perfectly  wilUng  to 
publish  it;  that  the  plaintiff  said  it  was  better  for  a 
separate  publication  than  for  the  Juvenile  Library,  as  in 
treating  it  for  children  he  had  been  very  much  hamper- 
ed, and  there  was  great  diflSiculty  in  adapting  it  for  ju- 
venile comprehension. 

Wildef  Serjt,  in  reply.— The  defence  set  up  is  no  an- 
swer to  this  action.  It  is  one  thing  to  write  an  article  for 
an  Encyolopsedia  or  a  Juvenile  Library,  and  another  thing 
to  write  a  separate  work  on  the  subject ;  different  styles 
of  writing  are  required  for  children  and  grown  persons. 
That  which  was  written  with  ingenuity,  adapted  to  young 
minds,  would  make  a  man  ridiculous,  if  published  for 
grown  up  persons ;  such,  in  this  case,  was  not  the  con- 
tract made,  and  the  defendants  have  no  right  to  call  on 
the  plaintiff  to  publish  on  such  terms.  An  author,  also, 
has  an  interest  beyond  the  mere  payment  for  a  particular 
article.  The  kind  of  work  is  to  be  taken  into  consider- 
ation, with  reference  to  his  reputation,  and  the  effisct  it 
will  have  on  his  future  performances. 

Doddi  for  the  defendant,  called  his  Lordship*s  atten- 
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tkm  to  the  facti  that  the  second  count  did  not  state  that 
the  article  was  to  be  published  in  the  Juvenile  Library,       pLAvcRfe 
but  was  only  a  promise  to  pay  100  guineas  for  the  article,      ^   "^   * 
which,  it  appeared  from  the  evidence,  the  defendants  had 
offered  to  do. 

Wilde,  Serjt. — The  contract  was  to  publish  in  the  Ju- 
venile Library,  and  that  is  sufficient 

TiMDALi  C*  J. — I  do  not  think  it  totfns  upon  the  second 
count,  but  upon  the  quantum  mervU  in  the  third  count. 

His  Lordship  afterwards  (in  summing  up)  said — ^The 
plaintiff  does  not  seek  to  recover  the  whole  sum  contract- 
ed for,  but  only  a  fair  remuneration  for  that  pait  of  the 
article  which  he  had  prepared,  and  which  was  rendered 
useless  by  the  discontinuance  of  the  work  in  which  it  was 
to  appear.    The  object  of  the  defendants  evidently  was,  to 
have  a  publication  adapted  to  persons  in  the  younger 
classes  of  society.    The  question  you  have  to  consider  is, 
what  degree  of  credit  you  give  to  the  defence ;  which,  it 
appears  to  me,  must  amount  to  this,  or  it  amounts  to  no- 
thing— That,  after  the  contract  was  broken,  an  entirely 
new  arrangement  waa  made,  to  furnish  the  natter  fbr 
publication  in  a  separate  form*     It  seems,  that  in  the 
month  of  November  the  plaintiff^  thought  that  the  sub- 
ject was  one  better  suited  for  separate  publication;  but 
undoubtedly,  up  to  that  time,  he  had  been  preparing  it 
for  juveiiile  readers;  and  the  fonn  and  suae  of  the  pto> 
posed  new  wovk  were  not  settled  oa  thai  octosion^    It 
BUf^t  be^  that  the  plaintiff  considered  the  mbject  matter 
was  better  adafiled  for  a  separate  pubGoationy  writhout  ad« 
mttting  that  the   MS.  and  drawings  already  prepared 
were  suited  to  such  a  publication.    It  will  be  for  you  to 
say,  whether  you  think  that  this  was  a  separate  bargain, 
in  which  the  plaintiff* gave  up  the  old  contract  altogether; 
for  if  you  do,  then  you  must  find  your  verdict  for  the  de- 
fendants.   The  question  b,  was  the  first  agreement  en- 
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tirely  abandoned  with  the  consent  of  the  plaintiff,  and  an 
entire  new  agreement  made  between  the  parties? — for 
only  in  such  case  can  the  verdict  be  for  the  defendants. 

Verdict  for  the  plaintiff— Damages  SOL 

SpanJde^  Serjt.,  submitted  that  the  verdict  could  not  be 
taken  on  the  quanium  meruit^  and  that  the  special  count 
did  not  accord  with  the  evidence. 

TiNDALy  C.  J.9  thought  that  the  plaintiff  might  recover 
on  the  quanium  meruit;  but  said,  that  he  would  take  a 
note  of  the  objection. 

Wilde,  Seijt.,  and  KeUy,  for  the  plaintiff. 

Spankie,  Serjt,  and  Dodd,  for  the  defendants. 
lAttona»^LUhgoe,  aad  Skaron  ^  T.] 


A  motion  was  made,  but  the  Court  refused  a  rule. 


A^curned  Sittings  at  Westminster  (^ier  Trinity 

Term,  1831. 


June  17M.  Glbnester  r.  Hunter. 

A  member  of  a  ^/S'/S'IZMPjS/Tforgoods  sold  and  delivered.  The  plain- 
^:^^^  tiffwa..butcher,and  the  defendant  one  of  the  eonunittee 
^e  «  ■<«*<  of  managers  of  the  Royal  Western  HospitaL  The  daim 
oerm  ofa  chu>  was  for  meat  furnished  for  the  use  of  the  hospital  from  the 
'^'|!^^     8th  of  May  to  October,  18ii9.    The  mstitution  had  at  first 

bj  Yoluntary 
cootribtttioiif,  if 
liable  for  goods 

fnmished  by  a  tradetman  for  the  nae  of  the  iiu titatlon,  although  it  appear  that  luch  tradetman  did 
not  furnish  them  on  any  contract  with  the  committee,  bnt,  haTing  at  iint  ftimiahed  goodi  on  the 
credit  of  an  individual,  wlio,  prerioualy  to  the  fonnadon  of  a  committee,  had  the  iole  managtnan^ 
oontinoed  to  aend  than  in  afterward!  on  ordert  given,  at  before,  by  the  lervanti  of  the  institutions 
without  any  inquiry  as  to  who  was  liaUe  to  pay  hinb 
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been  under  the  management  of  a  person  named  Sleigh,  on 

whose  credit  the  plaintiff  had  for  some  time  furnished  goods,     glbnester 

before  any  committee  of  the  governors  was  formed;  and  it  <^- 

Hunter* 

appeared  that  the  goodft  in  question  were  ordered  by  the 
servants  of  the  hospital,  in  the  same  manner  as  they  had 
previously  been.  The  defendant  became  a  member  of  the 
committee  in  Mdrch,  1829.  The  committee  was  in  the 
habit  of  meeting  about  once  a-month.  At  a  meeting  on 
the  6th  of  April,  1829,  the  defendant  acted  as  chairman, 
and  it  appeared  from  the  minutes  (which  were  always  sign- 
ed by  the  chairman),  that  Mr.  Sleigh  called  the  attention 
of  the  comnuttee  to  the  advantage  of  purchasing  provi- 
sions by  wholesale,  in  which  the  committee  concurred. 
Subscriptions  to  the  institution  were  paid  in  to  the  account 
of  the  committee  with  a  banker.  The  committee  examin- 
ed other  tradesmen's  bills,  and  ordered  them  to  be  paid* 
sometimes  in  fiill,  sometimes  in  piirt  only;  and  also  engag- 
ed and  discharged  servants.  On  one  occasion,  when  drugs 
were  wanted,  it  was  regularly  moved  and  seconded  tiiat 
they  should  be  bought;  and,  on  another  occasion,  the 
fonn  of  a  letter  was  agreed  to,  which  was  to  be  sent  to  the 
ground  landlord  of  the  premises,  stating  that  if  he  would 
co-operate  with  the  committee  in  procuring  funds,  they 
would  take  a  lease  on  certain  terms.  The  defendant  at- 
tended at  various  meetings  of  the  committee,  during  the 
period  in  which  the  plaintiff's  demand  accrued,  and  took 
an  active  part  in  the  business.  Mr.  Sleigh  was  also  a 
member  of  the  committee,  and  originated  most  of  the  pro- 
positions which  were  adopted  by  the  committee.  The 
plaintiff's  bill  was  headed  ''  Mr.  Sleigh's  Hospital."  Three 
receipts  had  been  given  for  sums  paid  on  account,  one  was 
'*  Received  of  Mr.  Sleigh;"  another  '^  Received  of  Mr. 
Sleigh  &  Company,  the  Committee  of  the  Royal  Western 
Hospital,"  the  words  '*  Mr.  Sleigh  &  Company "  being 
struck  through  with  a  pen;  and  the  third  was  ''Received 
of  the  Governors  of  the  Royal  Western  Hospital." 
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Wild^,  Seijti  for  the  plamtiff,  oontendedy  that  although 
b^  was  <HiIy  a  subscriber  to  a  public  charityi  and  had  tic 
personal  interest  in  the  subject  matter,  yet|  as  a  conunit- 
tee  man,  he  had  the  means  of  limitmg  the  engagements  of 
the  institution^  and  also  of  being  acquainted  with  the  ex*> 
tent  of  its  resources*  When  a  tradesman  sees  respectable 
gentlemen  managing  a  concern  of  this  kindi  may  he  not 
reasonably  expect  to  be  paid  by  them*  Thd  cases  of  Cul- 
hsn  T.  The  Duke  of  Queensberr^  (a),  and  H&r$ley  v. 
BM  (i)>  establish  the  prindple  for  which  t  eontenda 


Spanii0f  Seijt^t  for  the  defendatitk^— In  point  of  law, 
When  a  man  stfeks  to  charge  one  of  a  nmnber  of  persons 
having  no  interest  in  the  matter,  he  mu^  shew  that  those 
persons  made  the  contract  with.  hun»  or  that  he  fiimished 
the  goods  on  tbefar  credits  CitUen  t.  The  Duke  of  Qmeem^ 
herrtf,  and  H0r$ley  v.  BM^  diffef  from  the  present  case; 
for,  in  both,  die  parties  sned  had  made  the  agreement  with 
the  parties  suing}  and^  in  the  latter  case,  much  stress  is 
kid  vpon  the  improbability  ^  a  tradesman  making  a  oon- 
tnsct  on  the  otedit  of  toHs,  which  it  was  ui  the  power  of 
the  defendant  to  raise  or  not  at  pleasure*  Buti  in  the  pre- 
sent easi^  there  is  no  power  to  raise  money. 


FFfAIr,  Seijti  in  reply.--Though>  under  Hat^letf  r. 
Bell  and  the  other  eases,  I  admit  that  persons  may  so  limt 


(0)  1  Browa*s  Qiincery  Gstes^ 
p.  101.  ThsBMrginalnote  ofthii 
case  Isy  **  Committee  of  a  Tolon- 
tary  society  entering  into  agree- 
tnents  with  IndetoMA,  for  tke 
whole,  rafficitDt  to  make  theia 
parties  to  a  bill,  ad  not  necessary 
to  include  all  the  subscribem.'' 

(6)  lb.  p.l01,  n>.  TMs  was 
abm  filed  by  the  undertaker  of  a 
navigation  ai  Thirsk  in  Yeiiuhire, 


agaimt  the  onananaioaers  (i 
in  the  act  of  Parliament  for  carry- 
ing it  on)y  who  had  signed  the 
several  orders.  The  principal 
qa^flon  was,  whether  the  dsftasd- 
anta  were  liable  in  their  piifale 
capadties,  or  the  plaintiff  had 
given  credit  to  the  fund;  and  it 
was  held  thai  they  were  personal- 
ly Hri)1e. 
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their  responsibility  as  to  prevent  their  being  made  personal- 
ly  liable  to  a  tradesman;  yet,  I  contend  also,  under  those     OLEHBtria 
casesi  that  when  there  is  a  comnuttee  receiving  funds,  pay-  ^ 

ing  money^  meeting  at  stated  periods,  engaging  and  dis- 
charging servants,  &c.,  it  must  be  taken  that  they  are 
liable,  unless  they  have  distinctly  intimated  to  the  trades*- 
man  that  they  do  not  intend  to  be  personally  answerable. 

TiNDAL,  C-  J.  (in  summing  up)  said — This  is  an  action 
for  goods  sold  and  delivered;  and  the  question  for  you  is, 
with  whom  was  the  contract  for  the  sale  and  delivery  of 
those  goods  made.     But,  when  I  say  this,  I  do  not  mean 
the  very  individual  who  received  the  meat  or  gave  the  or- 
der, because,  in  all  probability,  it  would  be  a  menial;  but 
you  are  to  look  and  see  who  were  the  masters  of  those 
persons.    It  is  not  necessary  that  a  tradesman  should 
know,  at  the  time  of  furnishing  the  goods,  who  the  person 
was  for  whom  they  were  obtained ;  but,  if  they  are  obtain- 
ed by  an  agent,  and  it  is  afterwards  found  out  that  he  had 
a  principal,  the  tradesman  may  sue  the  principal.    The 
question,  therefore,  will  be  in  this  case,  whether  the  meat  was 
supplied  on  a  contract  made,  personally  and  individually, 
with  Mr.  Sleigh,  or  on  the  credit  of  the  persons  who  man- 
aged this  institution ;  for,  if  there  are  persons  who  man- 
age institutions  of  this  description,  they  make  themselves 
liable  for  the  orders  given  by  their  servants.     The  ques- 
tion therefore  is^  whether  the  committee  did  so  conduct 
and  hold  themselves  out  as  the  managers  and  employers 
of  the  persons  who  gave  the  orders,  as  that  any  trades- 
man, at  the  time  knowing  this,  might  reasonably  conclude 
that  he  was  supplying  his  goods  on  their  credit..    It  ap- 
pears, that  the  defendant  became  a  committee-man  in 
March,  18^,  and  that  the  debt  was  incurred  during  the 
thne  that  he  continued  so.    The  plaintiff  rests  his  claim 
to  a  verdict  on  the  acts  of  these  persons,  claiming,  as 
committee-men^  to  control  the  proceedings.    It  appears 
that,  on  one  occasion,  Mr.  Sleigh  called  their  attention  to 
▼OL.  V.  p 
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the  adrantage  of  purchasing  provisions  by  wholesale,  in 
GLBNEnKE     '^twh  the  committee  concurred — Why  should  they  be  in- 
V.  terested  in  this  matter,  unless  the  funds,  over  which  they 

HUMT£S*  '  ^ 

had  the  control,  were  liable  to  the  payments?  The  na- 
ture of  the  letter  to  the  ground  landlord  seems  to  shew 
that  the  committee  considered  themselves  as  the  per* 
sons  who  were  to  acquire  the  funds  by  which  the  concern 
was  to  be  carried  on.  The  examination  of  bills,  and  the 
signing  of  checks  for  payment,  shew  that  the  committee 
were  not  acting  as  if  the  concern  was  under  the  control 
of  Mr.  Sleigh  only.  In  the  case  of  drugs,  it  appears  that 
a  motion  was  made  and  seconded,  that  they  be  bought ; 
and  if  the  person  who  furnished  them  brought  an  action, 
there  is  no  doubt  that  the  committee  who  ordered  must 
pay.  The  question  is,  wltether  you  see  any  difference 
between  articles  ordered  for  the  first  time  by  the  com- 
mittee, and  those  things,  which,  being  necessary  for  the 
ordinary  support  of  the  charity,  had  been  at  first  furnish- 
ed on  the  credit  of  Mr.  Sleigh  alone,  and  continued  to  be 
supplied  without  any  alteration  in  the  mode  of  ordering. 
If  persons  hold  themselves  out,  they  make  themselves  vir- 
tually liable,  as  much  as  if  they  actually  made  the  con- 
tract; and  the  question  is,  whether  these  gentlemen,  the 
defendant  and  others,  did  so  act,  as  that  they  might  be 
considered  as  the  masters  and  employers  of  the  servants 
by  whom  the  goods  were  obtained.  Oh  the  part  of  the 
defendant  it  was  shewn,  that,  on  some  occasions,  goods 
were  paid  for  by  Mr.  Sleigh,  which  had  been  furnished 
by  this  very  plainti£P;  and  the  defendant  says,  that  the 
plaintiff  had  no  right,  having  begun  on  Sleigh's  credit,  to 
change:  and  undoubtedly  he  had  not,  if  matters  remained 
as  they  were.  But,  if  Sleigh  had  left  and  parted  with  the 
concern,  the  plaintiff,  if  he  went  on  supplying,  might  sue 
the  new  person,  though  at  the  time  he  did  not  know  of  the 
change.  His  Lordship,  afler  further  commenting  upon 
the  evidence^  lefl  the  case  to  the  Jury,  who  found  a 

Verdict  for  the  plaintiff. 
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Wilde,  Serjt.,  and  £.  F.  RteharA,  for  the  plaintiff. 
Spankie,  Serjt,  and  J.  H.  Lloyd,  for  the  defendant.  oibhmter 

HnMTKlt 

[Attorniea — Shuter,  and  BeecAey] 
Fufe  the  case  of  Pink  v.  &iM2amore»  postg  p-  71* 


Doe  on  the  Demise  of  Finlayson  v.  Bayley.  Jvne  17th. 

IJiJECTMENTy  to  recover  possession  of  a  house  in  in^ectmeot 
Park  Road,  Regent's  Park.  S^t'thTn"' 

A  witness  proved,  that  he  understood  from  the  defend-  ^^^  P.?^*\J*f' 

•  •    '  -to  quit  on  Wed- 

ant,  that  he  took  the  house  of  Mr.  Finlayson,  at  three  n«Miay>  the  4th 

1  A  .  1   A.      .-t      1  .1  ofAuguit.   The 

guineas  per  week.  A  notice  was  left  wiui.  the  maid*6er-  witneu  who 
vant,  at  the  house,  on  the  gSth  of  July,  1830,  requiring  prove'fht?**' 
the  defendant  to  quit  possession  on  Wednesday  the  4th  ^*^°*!^?  ''■* 

of  August.  of  the  current 

week  of  the  te- 
nancy, nid, 

RuiseU,  Seijt.,  for  the  defendatkt,  objected  that  the  'l^^'^^l!^. 
notice  was  not  sufficient,  as  it  did  not  appear  that  Wed-  ant  camein 

<■  1  ..Ml  lAi  "about  a  Tues- 

nesday  was  the  expiration  of  the  eui*rent  Week  of  me  te-  day  or  a  Wed- 

nflncv  neaday,  but  had 

^^^*  no  recollection 

which:"— ^f«, 
insuffldent* 

To  remove  this  objection  a  witness  was  called,  who 
sud  that  he  negotiated  the  letting  of  the  house,  with  a 
person  named  Bradfi^ld,  who  had  often  acted  as  agent 
for  the  defendant ;  and  that  he  gave  Bradfield  possession 
about  nine  o'clock,  and  the  defendant  came  about  ten. 
It  was  then  pro{>osed  to  read  a  letter  written  by  Brad- 
field. 


Russellf  Serjt,  asked  his  Lordship,  whether  he  thought 
the  evidence  of  agency  was  sufficient? 

p  S 
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1831.  TiNDAL,  C.  J.^— I  think  it  is,  the  time  is  so  near.    Brad- 

field  taking  possession  at  nine,  and  the  defendant  coming 
at  ten,  there  was  no  time  for  any  intermediate  letting. 

The  witness  then  said,  that  the  house  of  which  he  spoke 
was  not  the  house  in  question,  but  another,  a  few  doors  off, 
which  the  defendant  occupied  for  eight  months,  and  then 
removed  to  the  house  in  question;  he  guessed  that  it  was 
about  a  Tuesday  or  a  Wednesday  that  he  removed,  but  he 
had  no  recollection  which.  It  appeared  that  Bradfield's 
letter  related  to  the  first  house  only. 

Russell,  Seijt. — This  evidence  does  not  supply  the  de- 
ficiency. According  to  the  man's  statement  it  is  a  guess 
whether  it  was  Tuesday  or  Wednesday. 

TiNDAL,  C.  J. — It  seems  to  me  that  there  is  nothing  to 
leave  to  the  Jury ;  but  I  will  take  any  evidence  which  the 
plaintiff  has  to  offer. 

Wikk,  Serjt.,  for  the  plaintiff,  said  that  he  did  not  thmk 
that  die  evidence  could  be  carried  any  farther. 

TiKDAL,  C.  J.^Thea  the  plaintiff  must  be  called. 

Nonsuit 
WiUe,  Seijt,  and  Kelljf,  for  the  pldntiff. 
Russell,  Seijt,  for  the  defendant. 

[Attornies— JFW/Ub*,aiid  G>e.] 

See  tlie  case  of  Boe  dem.  C0i9>&etf  V.  &orr,  4  Moore  &  Payne,  20. 
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Thwaitbs  v.  Sainsbury. 

jg  June  18M. 

ASSUMPSIT  tot  goods  sold  and  delivered.  iv«c«cf.-Thc 

By  a  rule  of  Court,  obtained  by  consent,  it  was  ordered  piiuntiTi  coun- 

that  the  defendant  should  admit  the  plaintiflTs  case.  begin  and  state 

the  facti,  al- 
though by  a 

Manning  having  opened  the  pleadings —  "^^  of  Court 

under  obligation 

SpanUe,  Seijt.,  for  the  defendant,  claimed  the  right  to  ^aintiff^'i  ' 
begin. 

Bampat,  Seijt,  for  the  plaintiff,  resisted  it. 

TiNDAL,  C.  J. — I  am  of  opinion  that  the  plaintiff's  coun- 
sel has  a  right  to  begin  and  state  the  case.  It  is  not  like 
the  case  of  an  issue,  proof  of  the  aflSrmative  of  which  lies  on 
the  defendant. 

Bompas,  Seijt.,  and  Manning,  for  the  plaintiff. 

SpanUe  and  Andrews,  Seijts.^  for  the  defendant. 
[Attoniiefl — BehhuA  G.,  and  JSorrfey.] 

As  to  the  right  to  begin,  seethe     er,  Vol.  4,  p.  196;    WiUiamiY, 
of  Rex  ?.  Yeata,  Vol.  1  of      Thomas,  lb.  234 ;  and  Turberville 


these  Reports,  p.  323;  Cooper  r,     y.  Patrick,  lb.  657;  and  the  cases 
WM^,  Vol.  3,  p.  474 ;  Cotton  v.     respectirely  there  referred  to. 
Jmwi,Ib.p.505;  Oirtit  T.  WkeeU 


Daties  and  Others  f.  Halton.  j^^  2Ur. 

Assumpsit  for  goods  sold  and  delivered.     Pleas—  Sembie,  that 

.-    .      J  J       X     ir  there  is  notany 

non  assumpsit,  tender,  and  set  on.  custom  in  the 

doth  trade,  by 
which  a  tailor, 
,  who  receives 

dMi  froBi  a  dothier  which  he  does  not  approve,  is  bound  to  pay  for  it,  i^  when  sent  back,  it  does 
not  reach  the  seller,  unless  he  shews  that  be  has  delivered  it  to  the  seller's  ordkr  fci  writing* 
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The  plaintiffs  were  clothiers  in  Gloucestershire,  and  the 
DAVIE8       defendant  a  tailor  in  London. 
9^  There  was  a  dispute  between  the  defendant  and  the  Lon- 

don agents  of  the  plaintiffs  as  to  two  ends  of  cloth,  whicti 
the  defendant  had  delivered  without  any  written  order  to 
a  person,  who,  it  was  alleged,  was  in  the  employ  of  those 
agents,  and  who  had  pawned  the  cloth  instead  of  carrying 
it  to  them.  There  was  contradictory  evidence  as  to  the 
employment;  but  it  was  insisted  on  the  part  of  the  plain- 
tiffs, that  there  was  a  custom  in  the  trade  never  to  return 
goods  without  a  written  order  from  the  party  who  had 
sent  them  in.  To  prove  this  three  witnesses  were  called ; 
two  of  them  said,  that  it  was  always  the  custoni  for  a  writ- 
ten order  to  be  given;  and  the  third  stated,  that  it  was 
the  practice  of  the  plaintiffs'  agents,  and  of  another  house 
in  the  trade,  but  he  did  not  know  whether  it  was  of  any 
more. 

Storks^  Serjt.,  for  the  defendant. — The  custom  is  not 
proved.  If  it  was  the  practice  of  the  agent's  house,  there 
is  no  evidence  that  it  was  communicated  to  the  defendant 
It  is  the  tradesman's  duty,  if  there  be  a  particular  prac- 
tice, to  communicate  it.  There  does  not  appear  to  have 
been  any  previous  dealing  between  the  parties  from 
which  it  might  be  known.  Then,  if  t)ie  practice  is  relied 
on  as  amounting  to  a  general  custQm  of  the  trade,  it  is  • 
absurd.  Is  it  to  be  argued  that  goods  are  nf  ver  to  be  re- 
turned without  a  written  order?  Trade  cannot  be  carried 
on  if  such  is  to  be  the  rule. 

On  the  part  of  the  defendant  much  evidence  was  given 
as  to  the  agency  of  the  person  to  whom  the  two  ends  of 
cloth  were  delivered;  and  a  witness  in  the  trade  proved 
that,  in  cases  where  he  knew  the  porter,  he  had  delivered 
back  goods  without  any  written  order. 

The  question  in  the  cause  waa  at  last  narrowed  to  the 
point  as  to  the  two  ends — and 
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TiNDAL,  C.  «f.y  left  it  to  the  Jury  to  sayi  fintj  when 
they  were  delivered  back;  and  secondly,  whether  they 
were  deliyered  to  a  duly  authorized  agent. 

The  Jury  found  for  the  defendant,  thereby 
eafablidbJag  the  agency,  and  of  course 
negativing  the  existence  of  the  custom  re- 
lied upon  by  the  plaintifis* 

Wilde,  Serjt,  apd  Sieert  for  the  plaintiflb. 

Storks^  Serjt.,  and  Thesiger^  for  the  defendant. 
[Attomiea — Thornbury^  and  Locke.  \ 

See  as  to  customs  of  trade,  &c.,  p.  595;  Handaytydes.  Wilion,  Vol. 

Woodr.  Wood,  Vol  I  oixheae  Be-  3,  p.  528;  and  Bleaden  ▼.  Hoti- 

ports,  p.  59;  Sawdl  ?.  Ofrp,  lb-  eoek^  VoL  4*  p.  162. 
392 ;  Ht^arih  ▼.  Jackson,  Vol.  2, 


Pink  v.  ScuDAMOREy  Hicks>  and  Sleigh.  June  22fuf. 

Assumpsit  for  builder's  work  done  at  a  projected  if  a  builder  do 

hospital,  called  "  The  Western  Hospital/'    The  defend-  ;^^?ed  h^Sa 

ant  Hicks  pleaded  the  general  issue,  and  the  other  defend-  ®^  ^5  order  of 

ants  suffered  judgment  by  defaujt.  and  surgeon, 

It  appeared  that  Mr.  Sleigh,  oq^  of  the  defendants,  had  announced  to 

projected  the  hospital  aa  a  charitable  institution,  at  wfiich  ^^^j^^^ 

the  other  defendants  were  to  be  physician  and  surgeon,  being  memben 

oftheprovision- 

and  to  deliver  lectures*    To  shew  a  joint  liability  to  the  pre-  ai  oommittee, 
sent  demand,  workmen  were  called,  who  proved  that  all  ^  boundlto 
the  three  defendants  consulted  together,  and  gave  direc-  *?*^f  *®J?y^ 
tions  to  the  workmen  as  to  various  things  for  the  accom-  hospital  for  pay- 
modation  of  the  patients;  and  that,  by  the  permusion  of  goe^tiie  personi 
the  provisional  committee,  the  defendant  Hides  had  drawn  ^Jdm^unieM 
checks  for  some  medicines  for  the  patients  of  the  hospitaL  be  was  distinct- 

*^  *^  ly  informed  that 

Uie  dealing  was 
to  be  on  the  terms  of  looliing  for  payment  to  the  funds  of  the  hospital  only. 
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and  also  a  check  for  lO/L,  the  proceeds  of  which  had  been 
p,'„^         paid  to  the  plaintiff.    All  the  defendants  were  members  of 
the  provisional  committee  for  managing  the  intended  hos- 
pital. 

SpankiefSei^U,  for  the  defendant  Hicks, — ^If  persons  en- 
gage in  a  commercial  speculation,  it  may  be  inferred  that  the 
parties  who  are  to  participate  in  the  profits  are  to  be  liable 
for  the  expenses;  but,  in  a  work  of  charity,  it  is  clear,  that 
the  parties,  if  medical  men,  devote  their  time,  and  if  not  so 
their  subscriptions  to  the  charity;  but  no  one  is  deceived; 
the  persons  who  deal  with  them  knowing  that  they  look 
for  payment  to  the  sums  subscribed.    The  defendants,  it 
is  true,  gave  directions  as  to  the  accommodation  of  the  pa* 
tients ;  that  was  mere  advice,  but  no  order.     This  is  not 
like  the  case  of  a  person  giving  directions  about  the  house 
he  is  himself  to  inhabit.    If  a  seaman  came  on  board  a  ship, 
and,  seeing  any  thing  that  he  did  not  approve  of,  were  to 
say,  pull  down  that  bulk  head,  would  that  make  him  liable 
to  the  ship  builder?   In  the  building  of  this  Court  my 
learned  brother  and  myself  suggested  many  alterations, 
but  no  one  ever  thought  of  making  us  liable  to  pay  for  it. 
Could  it  be  supposed  that  the  plaintiff  worked  at  the  hos- 
pital on  the  credit  of  the  physician  and  the  surgeon.    It  is 
known  that  the  committee  of  a  charitable  institution  are 
constituted  to  take  care  of  the  funds  subscribed,  and  not 
to  be  liable  to  the  tradesmen.     Committees  of  trading 
companies  act  for  gun,  but  the  committees  of  charitable 
institutions  do  not    That,  therefore,  excludes  the  infer- 
ence that  things  are  done  on  their  credit:  the  inference 
that  arises  where  the  parties  act  for  gain  being  excluded. 

TiNDAL,  C.  J.,  (in  summing  up) — The  question  here  is, 
whether  there  was  any  contract  by  all  these  three  defend- 
ants. Where  no  one  is  present  at  the  making  of  any  con- 
tract, and  there  is  no  correspondence,  a  Jury  must  look  at 
the  facts,  to  see  who  the  contractors  are;  and  they  must 
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look  at  the  acts  of  the  parties  wh3e  the  work  is  going  on. 
The  pkintiff  relies  on  the  fact  of  the  defendants  giving  or- 
ders; and  he  also  says,  that  if  there  was  any  profit,  the  de- 
fendants were  jointly  to  derive  it,  as  they  were  to  give  lec- 
tures; and  it  is  shewn  that  Mr.  Hicks  made  a  payment  for 
part  of  the  plaintiff's  claim.  On  the  part  of  Mr.  Hicks  it  is 
contended,  that  the  design  originated  with  Mr.  Sleigh ;  and 
that  all  that  Mr.  Hicks  did  was  as  a  surgeon,  to  carry  on  the 
objects  of  the  hospital.  The  defendants,  no  doubt,  thought 
the  funds  of  the  hospital  would  be  sufficient  to  exonerate 
them,  but  still  the  tradesmen  are  not  bound  by  that,  unless 
they  were  distinctly  told  that  they  were  to  deal  on  the  terms 
of  looking  to  the  funds  of  the  hospital  only. 

Verdict  for  the  plaintiff. 

Wilde  and  Janes,  Serjts.,  and  jR.  V.  Richards,  for  the 
phuntiff. 

l^mMe  and  Storks,  Serjts.,  and  Godson,  for  the  de- 
fendant Hicks. 

[Attornies— SftttliT,  and  flttf.] 

See  the  case  of  GlenuUr  ▼.  Hunter,  ante,  p.  62. 
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Collier,  M.  D.,  v.  Simpson.  June  23rd. 

OLANDER.    The  declaration  stated,  that  the  plaintiff  sumdm-.^The 
was  aphysician,  and  that  the  defendant  spoke  certain  words,  ^^e^bing 
imputing  that  the  plaintiff  had  prescribed  improper  medi-  j>fm«dicinet 
cines  for  a  child.    Pleas — Oeneral  issue,  and  several  pleas  doaea,  and  the 
of jusitfication,  stating  that  the  plaintiff  prescribed  corrosive  fled:^jf«i? 
sublimate  in  too  large  doses.    Replication — de  injurid.       hMiu^uL 
It  appeared  that  the  complaint  under  which  the  child  ^«»  *tated  by 

-  ,         *^;  _      ,  *^.  the  medical  wit- 

laboured  was  water  on  the  bram.  netNi  to  be 

works  of  medi'* 
cal  authority, 
conld  not  be  put  In,  to  thew  that  such  doses  were  sanctioned;  but,  that  the  medical  witnesses  might 
be  aSked  their  judgment,  and  the  grounds  of  it,  which  might  in  some  degree  be  founded  on  these 
books  as  a  part  of  Uieir  general  knowledge. 
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fVilde,  Serjtj^  proposed  ^o  shew  tba|  the  pre6cripti/)ii$ 
Collier       ^®^®  proper,  and  the  doses  not  too  large;  und  wished  to 
V*  put  in  medical  books  of  authority,  to  shew  what  was  the 

received  opinion  in  the  medic(|l  profession. 

TiNDAL^  C.  J. — I  think  I  canqot  receive  medical 
hooks. 

Wightman. — When  foreign  laws  are  to  be  proved^  it 
frequently  happens  that  a  witness  produces  i|  foreign  law 
book,  and  states  it  to  be  a  book  of  authority. 

TiNDAL,  C.  J. — Physic  depends  more  on  pcactice  than 
law.  I  think  you  may  ask  a  witness,  whether,  in  the 
course  of  his  reading,  he  has  found  this  laid  down. 

Sir  H.  Halford,  the  President  of  the  College  of  Phy- 
sicians, was  called.  He  stated  that  he  considered  the 
medicine  proper,  and  that  it  was  sanctioned  by  books  of 
authority.  He  stated  that  the  writings  of  Dr.  Merriman 
and  Sir  Astley  Cooper  were  considered  of  authority  in 
the  medical  profession. 

Bompas,  Serjt. — ^I  submit  that  medical  books  cannot 
be  cited — more  especially  those  of  living  authors.  Sir 
Astley  Cooper  and  Dr.  Merriman  might  be  called. 

WiUh,  Serjt. — ^I  wish  to  shew  that  these  books  are 
acted  upon  by  persons  in  the  medical  profession. 

TiNDAiii  C.  J* — I  do  not  think  that  the  books  themselves 
cap  be  read;  hut  I  do  not  see  any  objection  to  your  asking 
Sir  Henry  Halford  his  judgment,  and  the  groonds  of  it, 
which  may  he^  in  some  degree,  founded  on  books,  as  a 
part  of  his  general  knowledge. 

Verdict  for  the  plaintiff— Damages,  40#. 
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WUde,  Serjt/and  fFighknoHf  for  the  plaintiff. 

Bampas,  Serjt.^  and  Kelly,  for  the  defendant 


IJewxtt  v.  Piggott,  E^q.  J'""*  23rd. 

xxCTION  against  the  Sheriff  of  Somersetshire  for  a  A«i>roiigMan 

fidse  return  of  nuUa  bona  to  a  writ  o{Ji.fa.f  issued  upon  the^Sherifffor  a 

a  judgment  obtained  in  Easter  Term,  1828,  against  the  ^J^^f^ 

Earl  of  Egmont,  upon  a  bond  debt  for  4000/.  fi-fa-  inued 

The  defence  was,  that  in  18S4  the  whole  of  the  proper-  goods  of  b!   b. 

ty  of  the  noble  Earl  was  conveyed  to  tmstees  for  the  bene-  Jj^^Jy*"^^ 

fit  of  creditors ;  and,  that  although  the  plaintiff  had  not  in  ^^^^h  ^^ 

fact  executed  the  deed,  his  debt,  upon  which  the  judg-  been  a  decree  or 

ment  was  obtained,  was  inserted  with  the  others  in  the  should  bring ' 

deed;  that  he  was  folly  acquainted  with  this  arrangement  Jjc£nce™*«u 

at  the  time,  and  had  requested,  that  payment  might  be  letters  written 

made  out  of  the  trust  fonds  of  a  bill  of  exchange  drawn  other  person  to 
by  him  upon  the  Earl  of  Egmont  for  800/.,  and  had  writ-  ^^^^ 

ten  various  letters  expressinsc  his  wish  to  have  debentures  ^**»'-.  ^*  ^^^ 

*  "    ^  this  decree  or 

for  his  debt  like  the  other  creditors,  according  to  the  pro-  order,  brought 

•  •  i*  4.1.     J      J  i>^  Yarious  let- 

visions  of  the  deed.  ters  i-^Heid, 

It  appeared  that  a  bill  of  discovery  had  been  filed  in  2^JJ*^^a  te 
Chancery,  on  the  part  of  the  Earl,  against  the  plaintiff  readineiidence 
Hewitt,  and  that  his  answer  contained  a  schedule  of  let-  the  defendant  in 
ters  in  his  possession  from  the  Eari  and  other  persons  re-  ^Q^^^out^ 
latin?  to  these  transactions.     An  order  or  decree  was  sub-  fi^  pitting  in 

,  ,     .      ,  .  .  .         t  the  biU  and  an- 

sequently  made  in  the  suit,  requiring  the  present  plaintiff  swer. 
to  bring  all  the  said  letters,  papers,  &c.,  mentioned  in  his 
answer,  into  tibe  proper  office  of  the  Court,  to  be  deposit- 
ed there. 

WUde,  Serjt,  for  the  defendant,  proposed  to  put  in  diis 
order,  with  a  view  to  introduce  a  letter  written  to  the  pre- 
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sent  plaintiff,  which  had  been  so  deposited  by  the  plaintiff 
under  it 

Cro$$f  Seijti  objectedi  that,  to  make  any  part  of  the 
proceedings  in  equity  evidence  in  this  cause,  the  bill  and 
answer  must  be  put  in,  upon  which  the  order  in  question 
was  founded;  and  that  it  was  not  competent  to  the  defend- 
ant  to  select  a  particular  document,  which  might  bear  a 
yery  different  interpretation  from  its  primd  fade  import, 
when  explained  by  the  other  parts  of  the  proceedings  to 
which  it  related* 

TiMDAL,  C.  J. — ^The  object  of  putting  in  this  order 
is  merely  to  introduce  a  letter  which  it  is  alleged  the  plain- 
tiff  produced  from  his  own  custody,  and  placed  in  the 
Six  Clerks'  Office*  I  think  the  order  is  admissible  of  itself, 
being  an  act  of  the  Court,  not  affecting  the  rights  of  either 
of  the  parties ;  but  it  is  another  question  whether  the  letter 
can  be  given  in  evidence. 

The  order  was  then  read. 

A  clerk  from  the  Six  Clerks*  Office  then  produced 
several  bundles  of  letters  and  papers  as  having  been  de- 
posited there  under  the  said  order,  from  among  which  the 
letter  in  question  was  taken. 

Cros$f  Seijt.,  objected  to  its  being  read,  unless  the 
bill  and  answer,  of  which  this  letter  was  in  fact  made  a 
part,  either  by  being  set  out  in  the  answer,  or  being  therein 
referred  to  and  described,  were  also  read.  It  might  be 
the  fact,  that  the  present  plaintiff  had,  in  his  answer  in 
Chancery,  given  such  explanations  with  respect  to  the  let- 
ter, as  would  destroy  or  materially  alter  the  effect  for  which 
it  was  attempted  to  give  it  in  evidence  on  the  other  side. 

WiUe^  Segt— The  letter  is  not  written  by  the  present 


The  letter  was  DOt  read. 


Verdict  for  the  defendant* 


WUde  and  Janes,  Serjts.,  and  FoUeii,  for  the  plaintiff. 

Crass,  SpanHe,  and  Andrews,  Serjts.,  and  Steer,  for  the 
defendant 

[Attorrfes— Fwet  if  A.^  and  R.  HUL1 
See  the  case  of  Fdr/ic  v«  Denton,  Vol.  3  of  these  ReportSi  p.  103. 
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plaintiff,  andj  therefore,  it  cannot  be  made  evidence  against  1831. 
him  in  the  ordinary  way,  by  proof  of  the  handwriting. 
But  it  appears,  by  the  order,  that  it  has  been  in  his  pos- 
session for  a  considerable  time,  and  it  may  be  inferred  that 
he  is  not  only  well  acquainted  with  its  contents,  but  has 
acted  upon  it.  He  will  have  full  opportunity  of  giving  any 
fiur  and  legitimate  explanation  of  its  contents  here,  which 
he  may  have  given  in  his  answer  in  Chancery;  and  the  de- 
fendant ought  not  to  be  required  to  put  in  the  whole  pro- 
ceedings, by  which  he  would  probably  have  to  produce 
as  his  evidence  the  partial  statements  of  the  plaintiff  in 
his  own  fevour,  which  have  nothing  to  support  them. 

TiNDAL,  C.  J. — The  letter  cannot  contain  any  statement 
made  by  the  present  plaintiff  himself  at  the  time  it  was 
written,  because  it  is  a  letter  written  and  sent  to  him.  It 
is  not  proposed  to  put  in  with  it  any  letter  in  reply,  writ- 
ten by  the  present  pluntiff;  but,  it  may  be  that  his  an- 
swer in  Chancery  contains  such  a  contradiction  or  expla- 
nation of  any  parts  of  the  letter  which  may  seem  to  bear 
against  his  right  to  recover  in  this  action,  as  will  at  once 
wholly  neutralize  its  effect.  I  think,  therefore,  that  the 
letter  is  inadmissible  without  the  bill  and  answer. 


GASE6  AT  NISI  PRIUS, 


Adjourned  Sittings  in  London  a^er  Trinity 

Term,  1831. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


My  2nd.  BuDD  9.  FaiRMANER. 

A  receipt  on  the  X  HE  declaration  statedf  that  in  consideration  that  the 
contained  the  plaintiff  would  d^li^er  to  the  defendant  a  certain  marcj  and 
^^SfdlSf*  ^^^  P»y  ^^^  lOi  in  exchange  for  a  certain  coH,  the  de- 
name,  and  sum,  fendant  undertook,  and  then  and  there  faithfully  promised 
four  years  old  tha^  tAe.BBxd  coU  WM  then  and  there  a  four  years  old  colt. 
^nndh^^    It  then  averred  that  the  plaintiff  delivered  the  mare  and 

HSr*ih""  eh  P*'*^  *^®  '^'''  "y®*  ^^^  ^^^  defendant,  contriving  and 
i»art  as  reUted  ffBudultotly  intending  to  injure  the  aiud  plaintifft  did  not 
a  repmSntation  perform  or  regard  his  said  promise  and  undertaking,  but 
wiSaS"*"**   thereby  craftily  and  subtilly  deceived  the  said  plaintiff  in 

this,  (to  wit)  that  the  said  colt,  at  the  time  of  the  making 
of  the  said  promise  and  undertaking  of  the  said  defendant 
as  aforesaid,  was  not  a  four  years  old  colt,  but  on  the  con- 
trary thereof  was  much  less  than  a  four  years  old  colt,  (to 
wit)  a  three  years  old  colt,  whereby  the  said  colt  became 
and  was  of  no  use  or  value  to  the  said  plaintiff,**  and  where- 
by also  the  said  plaintiff  ''  was  put  to  great  charges  and 
expense  in  feeding,  keepings  and  takmg  care  of  it,**  &c. 

The  action  was  brought  to  recover  the  expense  of  keep- 
ing the  colt  mentioned  in  the  declaration  for  a  year,  it  be- 
ing contended,  on  the  part  of  the  plaintiff,  that  the  de- 
fendant warranted  the  colt  to  be,  at  the  time  of  the  bar-s 
gain  for  it,  a  four  years  old,  whereas,  in  point  of  fact,  it  was 
only  a  three  years  <4d.  When  the  bargain  was  made,  the 
following  receipt  was  signed  by  the  defendant — 

*'  Received,  August  4th,  1830,  of  Mr.  Budd,  ten  pounds 
for  a  grey  four  years  old  colt,  warranted  sound  in  every 
respect.  John  Fairmaner.** 
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From  the  evidence  of  several  veterinary  sut-geons  it  ap- 
]>eared,  that«  on  the  4th  of  August,  18S0,  when  the  colt  was 
8old,  it  was  only  a  three  years  old,  and  could  not  be  strict- 
ly called  a  four  years  old  till  the  1st  of  May,  1831 ;  but 
they  admitted,  on  cross-examination,  that  by  four  years 
old  was  sometimes  meant  three  off  or  rising  four,  and 
sometimes  four  off  or  rising  five.  They  said  also,  that  till 
it  was  actually  four  years  old,  it  was  not  suitable  for  a  car- 
riage horse,  as  which  it  appeared  the  plaintiff  meant  to 
use  it 

Andrews,  Sexjt.,  for  the  defendant,  contended  that  the 
plaintiff  must  be  nonsuited,  as  there  was  no  evidence  of 
any  warranty  that  the  colt  was  a  four  years  old  colt:  the 
warranty,  according  to  the  terms  of  the  receipt,  being  con- 
fined to  the  soundness;  and  the  other  part  being  descrip- 
tion only.    He  referred  to  Richardson  t.  Brown  (a). 

Wilde^  Serjt,  for  the  plaintiff. — ^The  case  of  Richard- 
son ▼.  Brown  is  distinguishable  from  the  pretent,  as  there 
the  warranty  was  separate  from  the  rest  of  the  contract. 
There  are  numerous  cases  which  shew  that  where  a  man 
sells  an  article  of  a  given  description,  he  warrants  it  to  be 
of  that  description  (i)« 

TiNDAL,  C.  J. — I  am  of  opinion  that  the  first  part  of 
the  receipt  contains  a  representation,  and  the  latter  part  a 
warranty.  In  the  case  of  a  representation,  to  render  liable 
the  party  making  it,  the  facts  stated  must  be  untrue  to  his 
luiowledge ;  but  in  the  case  of  a  warranty,  he  is  liable  whe- 
ther they  are  within  his  knowledge  or  not  (c).    The  plain- 


(a)  1  Bing.  344;   and  8  J.  B.  was  held  that  the  warranty  was 

Moore,  33S,    The  words  relied  only  of  soundness, 

npon  in  that  case  were,  "To  be  (6)  Vide  the  cases  referred  to 

sold,  a  black  gelding  five  years  in  the  argument  in  banc, 

oldi  has  been  constantly  driven  in  (c)  Vide  Salmon  v.  Ward,  Vol. 

the  plougb— Warranted.''    And  it  2  of  these  Reports,  p.  21 1. 
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1831.        tiff  has  Dot  made  out  his  case  as  stated  in  the  declaration^ 

Bupp 
VAiaiiAiris. 


and  therefore  he  must  be  called. 


Nonsuit 


WiUe  and  Spankie,  Seijts.^  and  Ketty,  for  the  plaintiff 

Andrews  and  Russell,  Serjts.,  and  Erie,  for  the  defend- 
ant. 

[  Attonues-^/oeif cr  ^  W.,  and  D.  WUlaugkfy.} 


In  the  ensuing  Michaelmas  Term,  fTilde,  Seijti  ob- 
tained a  rule  nisi  for  setting  aside  the  nonsuit.  He  cited 
on  the  motion  the  cases  of  Oardiner  ▼•  Crray  (a);  Bridge 
▼•  fVain{b)\  and  Yeates  y.  Pim{e). 


Nov.  ISih. 


On  a  subsequent  day  in  the  term,  Andrews,  Serjt., 
shewed  cause. — The  nonsuit  was  right.  The  language  of 
the  receipt  is  decisive,  it  warrants  the  soundness  only.  In 
moving  for  this  rule  it  was  argued,  that  every  representa- 
tion amounts  to  a  warranty.    But  the  cases  cited  do  not 


(a)  4  Gamp.  144.  That  case 
deddes,  that  where,  before  or  at 
the  time  of  sale,  a  specunen  of  the 
goods  is  exhibited  to  the  buyer,  if 
there  be  a  written  contract,  which 
merely  describes  the  goods  as  of  a 
particiilar  denomination,  this  is 
not  a  sale  by  sample;  but  there  is 
an  implied  warranty  that  tlie  goods 
shall  be  of  a  merchantable  quality 
of  the  denominadon  mentioned  in 
the  contract. 

(6)  1  Stark.  N.  P.  C.  504.  That 
case  decided  that  where  goods 
were  described  in  the  invoice  as 
scarlet  cuttings,  a  warranty  was 
to  be  inferred  that  they  answered 
the  known  mercantile  description 


of  scariet  cuttings. 

(c)  2Mardi.  14i|  6Taunt.446; 
Holt,  95.  That  case  decides  tiiat 
an  usage  of  trade  cannot  be  set  up 
in  contravention  of  an  express 
contract  It  was  a  case  in  wiiich 
A.  agreed  to  sell  to  B.  a  quantity 
of  prime  singed  bacon,  wluch  B. 
weighed  and  examined  and  paid 
for  by  a  bill  at  two  months,  but  be- 
fore the  bill  became  due,  he  gave 
notice  to  A.  that  the  bacon  did  not 
answer  the  contract.  And  it  was 
held  that  B.  could  not  give  in  tn- 
deuce  a  custom  that  the  buyer  was 
bound  to  reject  the  contract,  if  at 
all,  at  the  time  of  examinmg  the 
goods. 


fiUOD 
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bear  out  that  position.  As  to  Gardiner  ▼•  Gray,  that  was 
the  case  of  waste  silk  in  a  sale  note,  which  turned  out  not  to 
be  marketable ;  and  it  was  held,  that  it  ought  to  have  been.  «• 

With  respect  to  Bridge  v.  Wain,  the  case  of  the  scarlet 
cuttings,  the  cuttings  differed  much,  some  being  market- 
able and  others  not,  and  a  warranty  of  their  being  market- 
able was  implied.  In  the  case  of  Yeaies  v.  Pirn,  which  re- 
lated to  prime  singed  bacon,  it  was  only  held  that  no  custom 
of  trade  could  be  set  up  in  contradiction  of  a  written  de- 
scription. But  this  case  turns  upon  the  words  of  the  re- 
ceipt. Richardson  v.  Brown  is  in  point,  in  our  favour* 
There  was  also  a  case  of  Dickinson  v.  Gapp,  tried  in  the 
Common  Pleas,  at  the  adjourned  sittings  in  London  after 
Hilary  Term,  1821 ,  in  which  the  receipt  given  was  in  these 
words: ''  September  7th,  1820,  Received  of  Robert  Dick- 
inson 100/.,  for  a  bay  gelding,  got  by  Cheshire  Cheese,  and 
warranted  sound."  According  to  the  evidence,  it  appear- 
ed that  the  gelding  was  not  got  by  Cheshire  Cheese,  but 
the  defendant  befieved  that  it  had  been.  Dallas,  C.  J.^ 
held  that  it  was  a  representation  merely,  and  that  the  war- 
ranty was  confined  to  the  soundness.  That  case  is  pre- 
cisely in  point  with  the  present.  The  cases  otJendwine  v. 
Stade{a),  and  Williamson  v.  Allison  (6),  go  to  shew  that  a 
representation  does  not  bind,  unless  it  is  known  to  be  false: 
With  respect  to  the  colt*s  being  useful  or  not,  that  was  a 
matter  which  both  parties  could  judge  of. 

Alderson,  J. — Where  a  vessel  was  sold  as  a  copper 
listened  vessel,  to  be  taken  with  all  faults,  and  it  turned 
out  not  to  be  copper  fastened,  it  was  held  that  the  war- 
ranty was  broken. 

Andrews,  Serjt. — The  written  receipt  shews  clearly  what 
the  intention  was* 

(a)  2  Esp.  6/2.    That  case  de-  picture,  is  not  such  a  Warranty  as 

cides,  that  the  putting  down  the  will  subject  the  seller  to  an  action, 
name  of  an  old  artist  in  a  cata-         {h)  2  East,  446. 
logne  as  the  painter  of  a  particular 

VOL.  v.  Q 
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RmsgeU,Setjt.fOn  the  same  side. — Th^  cases  of  OanKn^ 
V*  Crrajf,  lind  Yedtes  ▼•  Pirn,  n^ere  cases  of  a  general  con- 
9.  tract  to  sufpply  an  article  of  a  given  description;  and  it  wa^ 

held,  that  the  article  supplied  must  answer  that  descrip- 
tion. Those  decisions  only  shew  that  a  purchaser  is  en- 
titled to  an  article  which  is  saleable  in  the  market,  ac- 
cording to  the  description  given.  But  in  this  case  there 
is  an  express  warranty  as  to  the  part  intended  to  be  war- 
ranted. The  principle  to  be  extracted  from  Dunhp  v. 
fVoMgh  (a)f  and  Jendwine  v.  Slade^  as  applicable  to  this  case^ 
is,  that  what  a  man  says  about  the  age  of  a  horse  at  the 
time  of  the  sale,  may  be  information  given  according  to  his 
belief  only*  The  receipt  shews  the  warranty  to  be  con- 
fined to  soundness.  According  to  the  evidence  of  Mr. 
Sewell,  at  the  trial,  it  appears  that  the  phrase  *'  four  years 
old"  varies  in  its  meatning. 

Alderson,  J. — Unless  it  were  sold  on  its  birth  day  it 
never  could  be  sold  as  exactly  four  years  old. 

Wilde,  Serjt.,  in  support  of  the  rule. — I  mean  to  con- 
tend, that  this  is  a  warranty  that  the  colt  was  a  grey  four 
years  old  colt.  If  a  man  sells  ahorse  as  an  entire  horse,  or  as 
a  mare  or  a  gelding,  has  not  the  purchaser  a  right  to  claim 
a  horse  answering  the  description  ?  The  colt  was  bought 
to  match,  and  it  was  bought  also  for  use.  Now^  if  it  was 
not  grey  it  would  not  match,  and  if  it  was  not  four  years 
old,  it  was  too  young  fot  use.  Supposing  it  to  be  a  running 
horse,  the  age  would  b^  of  importance.  If  the  word  "  war- 
ranted** was  not  used,  would  not  the  description  amount  to 
a  warranty?  No  particular  words  are  necessary  to  con- 
stitute a  warranty.  The  cases  as  to  scarlet  cuttings  and 
waste  silk  were  cited,  not  to  shew  that  the  things  must  be 

(a)  Peske,  N.  P.  C.  123.    That  the  time  the  teller  declared  that  he 

case  decides,  that ''  it  ia  not  a  yrar*  knew  noihinif  of  the  hone's  afe^ 

ranty  to  sell  a  hone  aa  of  the  age  bat  what  he  learned   from  the 

stated  in  a  written  pedigree,  if  at  written  pedigree.** 
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■nrketablei  bat  that  they  mast  answer  their  description. 
The  words  ^''  Riga  hemp  '*  and  *'  Prime  yeUow  Danizie 
taUow,"  have  been  held  to  amoant  to  a  warranty.    What  v. 

P  AI KIC  Aff  Xlla 

would  otherwise  amount  to  a  warranty  may  be  cut  down 
by  something  subsequent;  but  it  must  be  something  re- 
lating td  the  same  matter,  and  not  to  a  wholly  difibrent 
matter^  Where  words  amoant  to  a  warranty,  and  after- 
wards there  is  an  express  warranty,  the  implied  warranty 
win  not  be  cut  down  thereby.  Selling  a  thing  as  of  a 
giren  description,  Is  a  warranty  that  it  is  of  that  descrip- 
tion. If  a  horse  is-  sold  as  **  a  perfect  horse,  warranted 
sound,'*  because  he  is  warranted  sound  he  is  not  to  be 
the  less  a  perfect  horse.  The  description  in  this  case  is  of 
a  four  years  old  colt;  tfnd  the  mention  of  the  age  at  aH 
shews  that  it  was  material  With  respect  to  ships,  if  a 
ship  be  stated  to  be  **  American,"  or  '*  copper-fasten- 
ed,** diat  description  will  not  be  affected  by  a  subsequent 
warranty  to  sail  before  a  given  day.  The  word  **  Ameri- 
can'* might  iinply  a  warranty  of  neutrality,  and  so  become 
material. 

AI.0SR8OM,  J.--«A  warranty  must  be  complied  with, 
whether  it  is  malerial  oir  not;  but  it  is  otherwise  as  to  a 
represclntation*. 

IFiUCf  Seijt. — The  case  of  Shepherd  t.  Kain  (a),  is  im- 
portant in  my  favour,  for  there  a  ship  was  sold  "  as  a 
copper-fastened  vessel,**  but  ii  toas  to  be  taJcen  with  all 
JatdU;  and  yet  it  was  held  that  the  purchaser  had  a  right, 
under  those  words,  to  have  a  vessel  entirely  copper- 
ikatened. 

(a)  5  Bb  &  A.  240*  Ateordiii^  appeared  that  the  ship  was  only 
to  that  case,  where  att  advertise-     partially  eopper-fastened,  it  was 


for  the  sale  of  a  sln^  describe  held,  that  the  description  amoant- 

ed  it  as ''  a  copper-fastened  vessel,'*  ed  to  a  warranty,  and  that  the  vea- 

adding,  that  it  was  to  be  taken  with  dorwasliable  as  for  a  breach  of  it. 

all  faults,  without  any  allowance  notvnthstandingthe  wofds  ^'  with 

for  any  defects  whatsoever;  and  it  all  faults,**  Stc. 

g2 
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Spankie,  Seijt.,  on  the  same  side. — If  there  had  been 
no  warranty  added,  the  words,  '^  a  grey  four-years  old 
colt/*  would  have  been  clearly  a  warranty.  The  maxun, 
''  expressum  facti  cessare  tacitutn,'*  applies  only  where 
both  warranties  are  of  the  same  matter.  But  warranties 
are  divisible;  and  in  this  case  there  is  a  division  between 
the  express  and  the  implied  warranties.  The  case  of 
Gray  v.  Cox  (a)  is  also  in  point. 


TiNDAL,  C.  J. — In  this  case  there  is  a  written  instrument 
to  shew  the  contract.  We  are  to  interpret  according  to 
the  proper  construction  from  the  face  of  the  instrument; 
and  it  appears  to  me  that  the  intention  was  to  confine  the 
warranty  to  the  soundness;  and  that  what  precedes  the 
warranty  is  a  description  or  representation  only.  What  a 
man  warrants,  he  must  make  good,  whether  he  knew  the 
fact  or  not.  But  for  what  he  represents,  if  there  is  a 
latent  defect,  and  be  acts  bondjide^  he  is  not  answerable. 
In  the  case  of  Parkinson  v.  Lee  (A),  Mr.  Justice  Lawrence 
draws  the  distinction  between  a  warranty  and  a  representa* 
tion.  In  the  present  case,  as  it  appears  to  me,  the  pur- 
chaser takes  a  warranty  as  to  the  soundness,  and  takes 
the  age  upon  representation*  As  to  the  merits,  there  is 
different  evidence  with  respect  to  the  meanfaig  of  the  term 
**  four  years  old,"  it  being  in  some  cases  rising  four^  and 
in  others ybvr  off.    I  use  this  fact  for  the  purpose  of  shew- 


(a)6D.&R  200;4B.&C.108; 
siidlC.&P.184.  'Mf  an  article 
u  sold  for  a  particularpurpose,  and 
at  the  usual  market  price,  and  it 
turns  out  to  be  defective,  an  action 
is  muntunable  agunst  the  seller, 
thouf^h  there  was  no  warranty  at 
ihe  time  of  the  sale*"  But  see  the 
observations  there,  as  to  t^it  form 
of  such  action. 

(h)  2  East,  314.  That  case  de- 
cides, that  tqK>n  a  sale  of  hops  by 
the  sample,  with  a  warranty  that 


the  bulk  of  the  commodity  an- 
swered the  sample,  the  law  does 
not  raise  an  implied  warranty  that ' 
the  commo^ty  should  be  mer- 
chantable, though  a  fair  merchant- 
able price  were  given;  and,  there- 
fore, if  there  be  a  latent  defect  un- 
known to  the  seUer,  arisug  from 
the  fraud  of  the  grower  of  whom 
he  purchased,  such  seller  is  not 
answerable,  though  the  hops  turn 
out  to  be  unmerchantable. 
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ing  that  the  terms  may  have  a  varying  construction ;  andj 
therefore,  one  part  may  be  warranted,  and  the  other  not.  ^svm 
The  case  of  Browning  v.  Wtiffhi  (a)  shews  the  limitation  „  *'* 
of  an  express  warranty  •  Shepherd  v*  Kain  was  decided  on 
the  ground  that  there  was  not  any  express  warranty. 
Bichardsoin  v.  Brawn,  and  Diciinsan  v.  Gapp,  are  directly 
in  point.  I  am  of  opinion  that  the  rule  must  be  discharged. 

Gasbles,  J.,  concurred. 

BosANQUBT,  J.— *We  must  construe  this  instrument  ac- 
cording to  the  intention  of  the  parties.  Where  a  party 
seUs  by  a  sale  note,  he  must  sell  such  an  article  as  the  sale 
note  expresses.  So,  in  a  policy,  the- introduction  in  the 
margin  of  the  word  "  American,"  or  **  neutral,*'  may  mean 
that  it  is  intended  to  warrant  those  facts.  What  is  the 
instrument  in  question?  It  is  not  a  sale  note,  but  a  re- 
ceipt given  upon  a  sale.  Can  we  infer  from  the  terms 
used  in  the  commencement  of  the  receipt  that  there  is  a 
warranty  as  to  the  age?  It  seems  to  me,  that  Bichardsan 
T.  iBroicfi  and  Dickinson  v.  Gapp  are  decisive  on  this 
point. 

Aldbrson,  J.— As  at  present  advised,  if  the  word 
warranted  had  been  the  last  word,  I  should  have  held  that 
it  extended  to  the  whole.  But  here,  I  think  it  is  confined 
to  the  soundness  only. 

Rule  discharged  (6). 

•  (a)  2  Bos.  &  Pul.  13.  Pennington,  5  Dow,  164,  and  thoBe 

{b)  See,  in  addition  to  the  cases  collected  in  Harrison's  Index,  Vol. 
dted  in  the  aigwnent,  Geddet  v.     2,  pp.  422  to  425. 
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BE)PO|tE  M^f  JUSTICE  ^OSANQljpT. 

(  Who  iaifor  the  Lord  Chief  Justice.) 


Jftfy  4M.  Elton  r.  Larkins. 

115  to  defi^t"  This  was  an  action  on  a  policy  of  insurance  of  the 
an  action  on  a     ship  Fanny,  on  a  voyase  from  Cadiz  to  London,  with  li- 

poKcyofinsur-     ,      *^  ,         ^  , 

anoe  on  a  ihip,  berty  to  louch  at  Exmouto. 

mceaim^t  of  ^      FroDi  the  evidence  given  at  firsts  on  the  part  of  the 

^^^  facu,  plaintiff,  it  appeared  that  the  insurance  was  effected  on 

should  be  made  the  39th  of  December^  18^,  though  the  date  of  the  po- 

enough,  if  the  Ucy  was  in  January ,  1829.    The  plaintiff*8  son  swore, 

^^^'^drai.^  that  his  father,  on  the  S9th  December,  told  tiie  broker, 

though  the  that  the  ship  was  to  sail  on  the  2t1rd  of  November,  and 

ing  may  only  askcd  him  if  he  had  done  anything  as  to  the  insurance; 

jud^^tf"  that  the  broker  said,  there  was  no  risk  in  it— that  he 

In  general,  it  ^quI^  take  it  himself  for  ten  guineas,  and  that  he  could 

if  not  necetfary,  °  ' 

that  the  anured  get  it  doue  at  from  25s.  to  SOs.    The  same  broker  was 

should  oommu-  i«i»»i_^-         ^i_  1  -^jj 

nicate  the  time  conccmed  m  freightmg  the  vessel  on  an  intended  voy- 
h^bfwfh  M^to^  age  from  London  to  St  MichaeFs,  after  she  should  re- 
make the  ship  a  turn  from  Cadiz. 

missing  shipp 

then  it  becomes  A  Waiter  from  the  reading-room  at  Lloyd's  proved  that 

and^houidbe'  ^^^f  Containing  accounts  of  the  saOing,  &c.,  of  vessels 

^WbltS*^^^-  ^^^  foreign  ports,  came  by  the  post,  and  were  filed, 

denrritersat  which  lists  the  Underwriters  were  in  the  habit  of  looking 

be  taken,  under  ^U  A^d,  that  the  defendant  attended  in  the  reading-room 

stan^  with  °*°®*  days.    A  list  was  put  in,  which  arrived  nt  Lloyd's, 

reference  to  in-  from  Cadiz,  on  the  S2nd  of  December,  it  contained  an 

suranoes,  to  bt 

cognisant  of  the  accouut  of  the  Sailing  of  the  Fanny  from  that  place,  on 
forei^^ists  fii^  ^^^  ^^^  ^^  November.  A  witness  was  also  called,  who 
cd  in  the  read-    stated  that  a  vesscl  varied  in  coming  from  Cadiz  to  Lon- 

ing  room  there  ^ 

— Qiutre.  don  from  twenty  to  fifty  days,  and  that  the  time  was  always 

very  uncertain. 
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SpoMhie,  Serjt.,  for  the  defendant. — The  plaintiff,  the 
own^  of  the  ship,  was  in  possession  of  important  infor- 
mation,  wbich^  if  the  undervrriter  bad  also  been  possessed 
of,  be  would  either  have  declined  the  insurance  altogether, 
or  hare  undertaken  it  at  an  increased  rate.  The  plaintiff 
did  not  communicate  this  to  the  underwriter,  and  there* 
fore  be  cannot  recover  on  the  policy.  The  law  clearly  is, 
that  the  eflB^^t  of  not  communicating  information,  does  not 
depend  upon  whether  the  party  in  possession  of  it  consi-* 
dered  it  important  or  not,  but  whether  it  turns  out  to  be 
so  in  the  opinion  of  a  Jury.  This  was  decided  in  the 
case  of  a  life  policy  in  Von  Lindenau  v.  Desboraugh  (a). 
The  plaintiff  had  received  a  letter  from  his  captain,  con* 
tuning  in^>ortant  information  as  to  a  vessel' called  the 
Traveller,  which  sailed  from  Cadiz  on  the  22nd  of  No- 
Tember,  and  was  driven  into  Kinsale,  in  Irelanid,  in  great 
^stress.  On  the  part  of  the  plaintiff,  reliance  is  placed 
upon  the  fact,  that  there  are  Ibts  at  Lloyd's  which  may 
be  referred  to.  But  is  it  to  be  argued,  that  an  under- 
writer can  be  expected  to  look  at  Aese  lists  with  reference 
to  vessels  with  which  he  has  no  connection,  and  in  the  &te 
of  which  he  has  no  interest;  especially  when  it  laay  be  in 
a  language  which  perhaps  he  does  not  understand? — at  all 
events,  the  circumstance  of  there  beiqg  such  list?  is  not 
sufficient  to  excuse  the  plaintiff,  who  bad  the  information 
in  his  pocket,  from  communicatii^  it  to  the  broker.  The 
letter  of  the  captain  contains  these  words — "  I  have  now 

to  inform  you,  that  the  last  boat  from &  Son  is 

now  alongside,  which  completes  the  c^trgo;  and  I  am  19 
greai  hopes  to  sail  from  here  to-morrow,  or  Sunday  morn- 
ing, the  23rd.      One  vessel  sails  to-morrow  direct  for 


(ff)  Vol.  3  of  these  Reports,  policy  is  void;  and  it  makes  no 

353.    That  case,  inter  aUa^  de-  difference    whether  the   assured 

ddes,  that  if  the  assured,  at  the  considered  it  material  or  not;  and 

time  of  effecting  the  policy,  con-  what  amounts  to  a  misrepresen- 

ceals  anything,  which  it  is  mate-  tadon  or  to  a  material  conceal- 

fial  for  the  insurer  to  know,  the  roent,  is  a  question  for  the  Jury. 
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London,  the  schooner  Trayeller  having  been  detained 
thirty  days.**  Now,  this,  I  snhmiti  was  a  most  material 
letter  to  be  communicated ;  and  if  it  had  been  oommuni* 
cated  on  the  29th  of  December,  the  broker  would  have 
known  when  the  ship  was  expected  to  sail,  and  he  would 
have  known  also  when  the  Traveller  sailed,  and  might 
have  found  out  that  she  was  in  distress.  The  Fanny  was, 
in  fact,  a  missing  ship,  and  out  of  time  on  the  29th  of  De-> 
cember,  when  the  policy  was  effected.  The  plaintiff 
wished  to  be  his  own  insurer,  and  to  take  the  risk,  and  he 
did  it  as  long  as  he  could.  If  the  time  of  sailing  had  been 
communicated  by  shewing  the  letter,  it  would  immediately 
have  appeared  to  any  intelligent  underwriter,  that  the  ship 
was  out  of  time.  The  case  of  a  fifty-days  passage  is  an  ex« 
treme  case,  which  does  not  enter  into  averages;  the  wit- 
ness who  proved  it,  admitted  that  thirty  days  was  the 
average  time,  and  reckoning  from  the  2ord  of  November, 
the  day  mentioned  in  the  letter,  it  would  have  been  more 
than  thirty  days.  The  vessel  also  was  to  touch  at  £x- 
mouth,  and  her  arrival  there  would  be  six  days  earlier 
than  her  arrival  in  London,  and  would  be  known  in  Lon-^ 
don  by  the  post. 

On  the  part  of  the  defendant,  sereral  underwriters 
were  called;  and  from  their  evidence  it  appeared,  that  it 
was  not  the  practice  at  Lloyd's  to  consult  the  foreign 
lists,  unless  some  particular  circumstance  rendered  it  de« 
sirable;  and  that,  with  reference  to  the  ship  in  question, 
if  they  had  been  told  the  day  at  which  she  was  expected 
to  sail,  they  would  have  inspected  the  lists,  but  not  other* 
wise. 

It  was  also  proved,  that  a  vessel  called  the  William 
sailed  from  Cadiz  on  the  SOth  of  November,  and  arrived 
in  London  on  the  16th  of  December;  that  the  Traveller 
sailed  from  Cadiz  on  the  2Ut  of  November,  and  was 
towed  dismasted,  by  a  steam-boat,  into  Kinsale,  in  Ire- 
landi  on  the  20th  of  December.     The  underwriters  who 
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gave  evidence,  admitted  that  the  length  of  the  voyage  wa8 
▼ery  uncertain ;  but  that^  judging  from  the  circumstances 
of  the  arrival  of  the  Williamy  and  the  distress  of  the  Tra- 
▼eller,  they  should  have  thought  the  Fanny  a  missing 
ship  on  the  29th  of  December,  and  would  not  have  in- 
sured her  at  the  rate  in  question. 

The  broker  who  effected  the  policy  was  also  called. 
He  denied  that,  at  the  time  of  the  insurance,  any  thing  was 
said  by  the  plaintiff  as  to  the  time  of  sailing,  or  as  to  any 
letter  he  had  received  from  his  captain ;  but  stated  that, 
about  the  second  week  in  January,  he  asked  the  plaintiff 
when  he  expected  the  Fanny,  and  his  reply  was,  that  he 
had  been  expecting  her  every  day  for  some  days  past; 
that  he  then  asked  him,  what  his  last  communication  was 
respecting  her,  upon  which  he  took  from  his  pocket  the 
letter  of  her  captain,  dated  the  21st  of  November-— 
which  he,  the  broker,  read,  and  then  said:  ''This  letter 
ought  to  have  been  communicated  to  me  at  the  time  of 
effecting  the  insurance  f  to  which  the  plaintiff  replied^ 
that  he  did  not  consider  it  material,  otherwise  he  should 
have  done  so.  On  his  cross-examination,  he  admitted 
that  he  did  not  apply  to  the  underwriters  to  put  their  names 
on  the  policy  till  the  end  of  January,  some  time  after  he 
had  seen  the  letter  in  question.  He  denied  that  he  had 
ever  said,  that  the  underwriters  had  not  a  leg  to  stand 
on. 

To  contradict  him  in  this,  two  witnesses  were  called, 
one  of  them  the  plaintiff's  son,  who  in  addition  stated, 
that,  in  a  conversation  with  his  father,  a  few  days  after 
the  insurance,  the  broker  had  said, ''  I  find  the  ship  sail- 
ed on  the  S5th,  and  not  as  you  told  me  on  the  23rd.*' 

WUdCi  Serjt.,  in  reply. —i^V^/,  if  the  underwriters 
know  a  fact,  the  assured  need  not  tell  it  them;  and,  second- 
ly^ if  they  provide  the  means  of  gaining  that  knowledge, 
and  it  is  their  duty  as  men  of  business  to  resort  to  those 
means,  and  they  do  not,  the  case  is  the  same.     In  Friere 
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and  Another  v.  Woofihause  (a),  it  was  considered  that  it 
was  not  a  concealment,  to  withhold  a  fact  which  was  men- 
tioned in  Lloyd's  lists ;  and  that  case  is  in  point  here. 
The  underwriters,  if  they  want  to  know  #hen  a  ressel 
safledi  should  ask  the  question.  The  lists  are  kept  for 
the  purpose  of  giving  information ;  and  if  they  give  it, 
it  is  the  same  as  if  the  assured  gave  it.  In  this  case,  all 
the  iiiformation  that  was  requisite,  was  to  be  foiind  in  the 
lists — end  it  was  not  necessary  that  the  letter  should  be 
communicated. 

BosANQUBT,  J.,  (in  summing  up),  said — ^The  only  ques* 
tion  isy  whether  or  not  the  plaintiff  has  withheld  a  letter, 
the  communication  of  which  was  necessary,  to  put  the 
parties  to  this  insurance  upon  a  fair  and  equal  footing. 
It  seems  that  the  vessel  sailed  from  Cadiz  on  the  25th  ot 
November;  and  that  the  first  communication  on  the  sub- 
ject of  the  insurance  took  place  on  Friday,  the  S6th  of 
December.  There  was  a  further  conversation  on  Satur- 
day the  27th,  and  on  Monday  the  89th  the  insurance 
was  eflbcted  by  the  broker;  and  the  question  is,  whether 
the  passage  in  the  captain's  letter,  which  has  been  read, 
ought  or  ought  not  to  have  been  communicated  by  the 
plaintiff  to  the  broker,  it  being  a^mittted  that  the  letter 
itself,  was  not  communicated,  though  there  is  a  contradic- 
tion in  the  evidence  as  to  whether  the  time  of  sailing  was 
mentioned.  It  has  been  truly  said,  that  it  as  not  neces- 
sary, in  order  to  establish  a  concealment  which  will  de- 
feat the  policy,  that  fraud  should  be  made  out;  but  it 
will  be  enough,  if  it  is  a  material  communication,  that  it 
was  withheld,  although  the  party  may  have  only  erred  in 
so  doing.  The  question  as  to  whether  it  was  material  in 
this  case,  rests  upon  two  grounds:  the  first,  aa  to  die  day 
of  sailing  of  the  vessel  in  question ;  and  the  second,  as  to 


(a)  HoU*s  N.  P.  C.  672;  see  also  DurrtU  v.  Beverley,  Id.  283,  and 
the  cases  there  collected. 
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the  expected  day  of  sailing  of  the  Trayellen  Generally 
speaking,  it  is  not  necessary  that  the  assured  should  com« 
municate  the  timie  at  which  the  Tessei  sailed ;  it  has  been 
so  deCennined^  but,  if  the  ii&Ke  be  such  aa  to  make  the 
sUp  a  missing  ship,  then  it  becomes  material.  Ninther  is 
it  necessary  for  the  assured  to  communicate  such  facts  as 
lie  properly  within  the  knowledge  of  the  insurer.  Ac** 
cording  to  the  evidence  for  the  plaintiff;  the  expected  time 
of  sailing  was  communicated  before  the  insurance  was  e& 
fected.  But  this  is  denied  in  the  evidence  for  the  defen- 
dant. It  seems  that  in  Lloyd's  lists,  there  was  an  account 
of  the  sailmg  of  the  vessel  in  question,  on  the  S5th  of 
November. 
His  Lordship  left  the  contradictory  evidence  to  the 

Jury,  who  found  their 

Verdict  for  the  plaintiff. 

JVildet  Seijt.,  and  Maule,  for  the  plaintiff. 

Spantde,  Seijt.,  and  Barnewall,  for  the  defendant. 
[Attoniiei— 0/M»rtofi  4*  Co.^  snd  BkaU  if  Co.'\ 


Everett  and  Other?  p*  Lowp^iaii  an^  ^npi\\er.  My  Ath. 

Assumpsit  on  a  guarantie  given  to  secure  advances  a  dcfencUmt's 
of  money  made  during  an  election  for  members  of  Parlia-  h|J^^',u^ 
ment  for  the  boroiigb  of  Camelford.  panted  on  the 

part  of  the  plain- 
tiff may,  at  the 

Spankie,  Seijt.,  for  one  of  the  defendants,  applied  to  cJJ^r  wiLia 

have  the  witnesses  ordered  out  of  Court,  with  the  excep-  in  Court  4uring 

tion  of  the  attorney  who  instructed  him,  and  who  had  been  cause,  ahhoogh 

subpcenaed  on  the  part  of  the  plaintiffi.  b!p^ii»d^or 

the  witnetaeg  on 

fFildct  Serjt.,  for  the  plaintiffs,  objected  to  the  attor-  vithdnw. 
ney^s  remainin|r« 
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Bykrett 

V. 
LOWDHAM. 
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Sifusellf  Serjt.^  who  was  with  Spankie,  Serjt.»  suggested, 
that  if  the  objection  were  to  prevail,  it  would  always  be  in 
the  power  of  one  party  to  deprive  his  opponent  of  the  as- 
sistance of  his  attorney  by  subpoenaing  him  as  a  witness* 
The  case  oi  Pomeroy  y.  Baddeley,  reported  inR.&M. 
430,  was  referred  to,  in  which  Mr.  Justice  Liiiledale  ex- 
cepted the  attorney  in  the  cause  from  a  general  order  for 
the  witnesses  to  withdraw,  on  a  statement  by  counsel  that 
he  could  not  conduct  the  case  without  his  assistance. 


BosANQUET,  J.,  under  the  circumstances,  allowed  the 
attorney  to  remain  in  Court. 

Wilde  and  Janes,  Serjts.,  and  D.  PoUocA,  for  the  plain- 
tiffs. 

Spanlde  and  Russell,  Serjts.,  and  TamUnson  and  Buii, 
for  the  respective  defendants. 

[Attomies — Sweet  if  Co,,  and  Lowdham  4*  Co., CoU$J] 

See  the  ca«e  of  Beamon  v.  Ellice,  Vol.  4  of  these  Reports,  p.  685,  and 
the  cases  there  collected. 


COURT  OF  EXCHEQUER. 

Second  Sitting  in  London  in  Trinity  Term,  1831 


BEFORE  MR.  BARON  VAUOHAN. 


June  7th.  .    Fisher  r.  FiLMER. 

An  attorney  ASSUMPSIT  OR  an  attorney's  bill.  The  defendant  was 
ti^^fgaiutlL  ^h®  petitioning  creditor  in  a  commission  of  bankrupt,  and 

pctitkMiiog  cre- 
ditor, mnlera 

commianon  of  bankmpr,  for  biuinen  done  previous  to  the  aasignment : — iitid,  that,  notwithstand- 
ing the  14th  secL  of  the  bankrupt  act,  (6  Geo.  4,  c.  16),  he  might  maintain  the  action  without 
proof  that  his  aiaiges  had  been  allowed  by  the  commissiooers,  according  to  the  provisions  of  that 
section,  as  the  whole  was  matter  of  invettigatSon  before  the  taxing  officer. 
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the  charges  were  for  business  done  previous  to'  the  assign- 
ment. 

Cooper,  for  the  defendant,  submitted  that  the  plaintiff 
must  be  nonsuited,  because  it  did  not  appear  that  the  bill 
had  been  taxed  by  the  commissioners,  as  required  by  the 
14th  section  of  the  bankrupt  act  (a). 
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Andrews,  Serjt.^  for  the  plaintiff,  referred  to  Crowther 
V.  Davis,  MS.^  as  having  already  decided  the  point. 

Cooper. — ^In  that  case  the  bill  was  for  costs  incurred 
after  the  assignment.  There  has  not  been  any  decision 
upon  this  point,  which  relates  to  costs  incurred  previous  to 
the  assignment.  By  the  bankrupt  act,  at  a  specific  time 
the  amount  is  to  be  ascertained.  And  it  is  the  duty  of 
an  attorney  to  get  his  bill  for  costs  previous  to  the  assign- 
ment allowed  by  the  commissioners;  and,  unless  he  has 
done  so,  he  is  not  in  a  situation  to  maintain  ah  action 
upon  it. 


(«)  The  14th  sect,  of  the  6  Geo. 
4,  c.  16,  enacU,  "  That  the  peti- 
tioning creditor  or  creditors  shall, 
at  lus  or  their  own  costs,  sue  forth 
and  prosecute  the  commission  un- 
til the  choice  of  assignees;  and  the 
commissioners  shall,  at  the  meet- 
ing for  such  choice,  ascertain  such 
costs,  and  by  writing  under  thdr 
hands  direct  the  assignees  (who 
are  hereby  thereto  required)  to  re- 
imburse such  petitioning  creditor 
or  creditors  such  costs  out  of  the 
first  money  that  shall  be  got  in 
under  the  commission;  and  all 
bills  of  fees  or  disbursements  of 
any  solidtor  or  attorney  employed 
under  any  commission  for  business 
done  after  the  choice  of  assignees^ 


shall  be  settled  by  the  commis- 
sioners, except  that  so  much  of 
such  bills  as  contain  any  charge 
respecting  any  action  at  law,  or 
suit  in  equity,  shall  be  settled  by 
the  proper  officer  of  the  Court  in 
which  such  business  shall  have  been 
transacted,  and  the  same,  so  set- 
tled, shall  be  paid  by  the  assignees 
to  such  solicitor  or  attorney:  pro- 
vided that  any  creditor  who  shall 
have  proved  to  the  amount  of  20/. 
or  upwards,  if  he  be  dissatisfied 
with  such  settlement  by  the  com- 
missioners, may  have  any  such 
costs  and  bills  settled  by  a  Master 
in  Chancery,  who  shall  receive  for 
such  settlement,  and  the  certifi- 
cate thereof,  20«.  and  no  more." 


CASES  AT  NISI  PRIUS, 

Vauohan,  B. — May  not  all  this  be  matter  of  idquii^ 
before  the  officer?  It  strikes  me,  that  when  a  retainer 
and  cause  of  action  are  proved,  then  the  rest  is  matter  of 
lUTefttlgation  on  taxation.  It  is  in  eilbct  calling  upon  me 
to  tax  the  biU.  Cannot  the  attorney  recover  for  the  re- 
tainer and  the  other  part  of  the  suit?  . 

Cooper. — I  apprehend  that  an  attorney  cannot  bring  an 
action  for  hicl  bill  during  the  progress  of  a  suit. 

Vaughan,  B.,  after  some  further  consideration,  at  first 
intimated  an  intention  of  reserving  the  point  for  the  con- 
sideration of  the  Court;  but  afterwards,  on  the  request  of 
Andrewif  Serjt»  said  that  he  would  not  do  so* 

The  Jury,  therefore,  under  his  Lordship's  direction, 
found  a  verdict  for  the  plaintiff,  for  the  full  amount  of  the 
bill.  His  Lordship  telling  them  thatj  in  his  opinion,  it 
must  go  to  be  taxed  by  the  proper  officer. 

Andrews^  Serjt.,  and  Talfourd^  for  the  plaintiff. 
Cooper f  for  the!  defendant. 

[Attoniies — Fuktr^  mnA.  Sutton,'] 


June  7tk.  Smith  lind  Another  «•  BUown. 

When  two  per-    ASSUMPSIT  on  an  attorney's  bill.    At  the  time  when 

■ona  are  in  part- 

nenbipaiattor-  the  busincss  was  done,  the  two  plaintiffs  were  in  partner- 
drat,'nnder  the  s^ip  AS  attomies;  but,  the  partnership  was  at  an  end  at 
*^^^/i«'*'  the  time  when  the  bill  was  delivered.     One  of  the  plain- 

G.  7,  and  S  Geo.  ^ 

3,  c.  SS,  if  their 

hill  for  buiineis 

done  is  ligned  in  the  name  of  the  6nn,  withoot  the  Chriidan  name  of  rither  partner. 
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signed  it  in  the  name  of  the  firm,  vix.  "  Smith  & 
Jago."* 

J.  WittiamSf  for  the  defendant,  objected  that  this  was 
not  evidence  of  the  delivery  of  a  signed  bill,  as  required 
by  the  statutes  3  Jac.  1 ,  c.  7,  s.  1 ,  and  2  Geo.  2,  c.  2S,  s.  S3, 
inasmuch  as,  without  the  Christian  name,  the  signature  of 
neither  partner  could  be  said  to  be  complete. 

Yaughan,  B. — I  think  there  is  so  much  in  the  objection, 

that  I  wiU  reserve  the  point.     It  appears  to  me  that  the 

object  of  the  statute  was,  that  the  client  should  know  the 

name  of  the  attorney.    And  when  mention  is  made  of  the 

name  of  a  party,  I  think  it  must  mean  the  Christian  and 

surname. 

Verdict  for  the  plaintifft 

Ta^ourd  and  Swan,  for  the  plaintiff. 

J.  WilUamt  atid  Wighiman,  for  the  defendant. 

[Attoraies — E,  Smith,  and  W,  Murray,'] 


In  the  course  of  the  Term,  a  rule  tnsi  was  obtained  on 
the  part  of  the  defendant;  which,  after  argument,  was  dis- 
charged, the  Court  being  of  opinion  that  the  signing  was 
sufficient.     Vide  Crompt.  &  Jervis,  Vol.  I,  p.  542^. 


CASES  AT  NISI  PRIUS, 


Sitting  in  London,  after  Trinity  Term,  1831. 

BEFORE  LORD  LYNDHURST,  C.  1&. 


junt  16rt.  T>ixo}i  V.  Robinson, 

A  bond  was  con-  AIEBT  OD  a  bond. — Plea^  non  est  factum.  The  bond 
payment,  on  a  was  conditioned  for  the  payment  on  a  certain  specified 
inga  year'from  ^^y*  ^^^S  *^  ^^e  end  of  a  year  from  the  date,  of  the  sum 
the  date,  of  a      of  one  thousand  pounds,  with  interest  thereon,  at  the  rate 

certain  8um,with  *  it.  •    • 

interest  thereon,  of  five  per  cent.    It  was  Stamped  with  a  5/.  stamp,  bemg 

at  the  rate  of  5^     •  i  •  i  t  \     ^ 

pereeni.:-^  the  proper  stamp^  accordmg  to  the  stamp  act  (a),  for  a 
^m*  '** vcrin  ^^^  "  given  as  a  security  for  the  payment  of  any  defini- 
the  amount  of     live,  and  certain  sum  of  money,  exceeding  500/.  and  not 

thepnodpalwas  innnt  n 

sufldeot  Aceedmg  1000/. 

For  the  defendant  it  was  argued,  that  the  stamp  was  not 
sufficient,  as  the  sum  for  the  payment  of  which  the  bond 
was  in  fact  given  as  a  security,  was  the  sum  of  1,050/., 
being  1,000/.  the  principal,  and  50/.  for  the  year's  in- 
terest. The  word  in  the  statute  was  "  payment**  not 
"  repayment  ;*'  therefore,  it  could  not  have  reference  to 
any  sum  advanced  as  a  loan.  The  fair  test  by  which  to 
try  the  question  was,  to  consider  how  much  the  obligor 
was  entitled  to  receive,  and  the  obligee  bound  to  pay  by 
virtue  of  the  bond,  and  to  treat  that  sum  which  the  instru- 
ment nUd  actually  secure  as  the  sum  which  it  was  given 
to  secure. 

Lord  Lyndhurst,  C.  B.,  directed  a  verdict  to  be  taken 
for  the  plaintiff,  and  said  he  would  reserve  the  point  for 
the  opinion  of  the  Court ;  but,  upon  being  informed  that 
the  plaintiff  was  entitled  to  judgment  of  the  preceding 

(a)  55  Geo.  3,  c.  184,  Schedule,  Part  1. 
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term,  and  it  being  suggested  on  the  part  of  the  plaintiff 

that  some  case  had  been  decided  on  the  question,  his        dixov 

Lordship  said,  that  it  should  stand  over  till  the  next  morn-      ^    ^' 

"^^  ^     ^  Robinson. 

ing;  and  if  the  plaintiff's  counsel  should  then  produce  a 
case,  shewing  that  the  stamp  was  sufficient  if  it  covered 
the  principal  sum,  without  the  interest,  then  he  would 
direct  judgment  of  the  preceding  term;  otherwise  he 
would  adhere  to  his  former  resolution  of  reserving  the 
point. 

On  the  following  morning,  Wighiman,  for  the  plaintiff, 
cited  the  case  otPntessing  v.  Ing  (a),  and  relied  upon  the 
words  of  Lord  Tenterden  in  that  case  as  very  strong  upon 
the  question  of  the  sufficiency  of  the  stamp. 

Payne,  for  the  defendant,  contra,  contended  that  the 
words  of  Lord  Tenterden  amounted  to  no  more  than  an  , 
obiter  dictum,  and  also  as  the  decision  was  given  at  once 
upon  motion,  it  was  liable  to  all  the  objections  (if  indeed  any 
such  were  tenable,)  sometimes  urged  against  decisions 
given  ''in  the  hurry  of  Nisi  Prius.^^  He  also  referred  to 
the  cases  of  Israel  v.  Benjamin  (&),  and  Dickson  y,  Cass  (e). 

(a)  4  B.  &  A.  204.  That  was  not  stamp  was  insufficient,  as  the  bill 

the  case  of  a  bond,  bat  of  a  bill  of  was  to  carry  interest .^tnn  the  date 

czdianger    However,  Lord  Ten-  o/*t^  and,  therefore,  alaixersum 

lerdbiyUie  only  Judge  who  gave  an  was  payable  upon  it  than  50/.  The 

opinion,  and  for  aught  that  ap-  defendant  had  paid  money  into 

pears  by  the  report,  the  only  one  at  Court,  and  Lord  EUenborough  de- 

tlie  time  in  Court,  said  that  it  had  cided  that  he  was  thereby  preclud- 

been  the  constant  practice  under  ed  from  taking  the  objection.  His 


provisions   applicable  to  Lordship  was  also  inclined  to  think 

bonds  to  measure  the  stamp  duty  that  the  stamp  was  sufficient.  Gar* 

by  the  principal  sum  secured.  row  afterwards  moved  the  Court 

(b)  3  Camp.  40.    That  was  the  on  the  same  ground.    The  Judges 


of  a  bill  of  exchange,  drawn  did  not  dedde  that  the  stamp  was 

for ''SO/,  sterling,  with  all  legal  in-  sufficient;   but  were   clearly   of 

terest  for  the  same."  The  bill  had  a  opinion  that  the  objection  could 

2i.  stamp,  which,  under  the  stamp  not  be  taken  after  the  payment  of 

aet  then  in  force,  covered  the  a-  money  into  Court. 

mount  of  50/.  only.    Garrow,  for  (c)  1  B.  &  Ad.  343.    A  bond 

die  defendant,  contended  that  the  was  given  in  a  penalty  of  2000/., 

VOL.  V.  H 
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1831. 


Dixon 

V. 

Robinson. 
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Lord  Lyndhu&st,  C.  B.«  expressed  his  opinion  tl^at  the 
stamp  must  he  measured  h;  the  amouijkt  of  the  principal 
sum;  and,  therefore,  dirocted  that  the  plaiiMiff  should  have 
judgment  of  the  term. 

Wightnuin,  for  the  plaintiff. 

Payne,  for  the  defendant 

[Attornies — Wrigglaworth  Sf  JR.,  and  Aihurst.\ 


coQdUaoned  for  the  payuent  of 
aJX  such  sums  m  the  oblji|^ee9 
(bankers)  should  advance  to  the 
obligors  on  account  of  the  ac- 
cepting or  paying  any  bills,  &c. 
to  the  amount  of  1000/.,  together 
with  such  lawfid  charges  and  aUaw» 
ancet  ai  wp't  ^9uaify  charged  b^f 


bankers  in  such  cases,  and  interest'^ 
Held,  th^  a  5L  stamp  (U^  propei 
stamp  for  a  bond  give^  V)  secure  a 
sum  exceeding  500/.,  but  not  ex- 
ceeding 1000/.,)  was  insufficient 
for  this  bond,  wUch  was  to  secure 
the  bankers'  chaises  as  weU  as  the 
1000/. 


A^auirned  Sittings  in  London  €^ter  Trinity 

Term,  1831. 


June  22nd.  FiAMIN  »•  C&UCIFIX  wd.  Stafp. 

I^I^^X  Assumpsit  on  a  hiU  of  exchai^ge,  accepted  by  the 
on  which  judg-    defendant  Staff  in,  the  name  of  Lai^lnera  &  Co.     The 

ment  has  been  .1.  11  «<■«••■ 

given  for  the  question  m  the  cause  was,  whether  or  not  the  defendant 
mmro^  amnot  Crucifix  was  in  partnership  with  Staff,  carry mg  on  husi- 
^  ?•!?■*  ****     ness  under  the  firm  of  Lardners  &  Company.    The  pleas 

trial  of  the  cauie  ,  ,  r      ^  r 

aaan  admiation  were  iioii  osMumpsit,  and  a  Special  plea,  which  stated  that 

tibedd'en^nt;^  the  Said  supposed  bill  of  exchange  was  accepted  by  the 

muftlte'ttSdon  *^'^  defendants  in  respect  of  mustard,  which  the  plaintiff 

the  general  ia-  warranted  to  them,  and  which  turned  out  to  be  bad*    This 

lefe'renet  to  the  plea  was  demurred  to  by  the  plaintiffi  as  not  raising  a  dm^ 

^jcdai  plea  at  xmA  issue ;  and  judgment  by  default  was  given  for  him. 
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Tkenger,  for  tbe  plaintiff;  relied  on  the  statements  in 
that  plea  as  an  admission  upon  tbe  record^  shewing  the 
conneetion  between  tbe  two  defendants. 

Huieiituon^  for  the  delfendant  Crucifixi  contended,  that 
the  case  must  be  tried  upon  tbe  general  issne,  without  any 
reference  to  the  special  plea. 

Lord  Ltvdhvrst,  C.  B.— That  plea  is  out  of  the  ques- 
tion.     It  is  for  the  Jury  to  deeide  upon  the  general  issue. 

Tbe  case  then  proceeded;  but  the  Jury  were  not  satis- 
fied that  Crucifix  waa  a  partner;  and,  therefore,  the  ver- 

diet  was 

For  the  defendants. 

Thesiger^  for  the  plaintifll 

Hutchinsoa,  for  the  defendant  Crucifix. 

[Attoniies — Bett,  and  IkniesJ] 


FiRMIN 

V, 

Crucifix. 


Mkrbbkth  v.  Flaxman.  j^^  24i/u 

XRESPASS  for  breaking  and  entering  the  plaintiflT's  ifa  man  em- 
room,  and  taking  his  goods,  and  assaulting  and  beating  his  ^rattfndawith 

^:f»  the  oflScer,  who 

^"*^'  seuef  inhispre. 

The  defendant  pleaded  not  guilty,  and  also  justified  the  ^nce  the  g<K>ds 

11  I  J     1  11*       ofathlrdpenon 

entry  and  assault,  on  the  ground  that  a  warrant  had  is*  under  an  execu- 
sned  from  the  Lord  Mayor's  Court  of  London  to  take  the  Sm  .u^tit%e 
ffoods  of  a  person  named  Salt,  which  were  in  the  room  in  "•'^•"  ^}^^ 

^  ^  responsible  for 

question,  and  he  entered  for  the  purpose  of  taking  them;  the  officer's  acts. 
and  while  he  waa  endeavouring  to  get  at  them^  the  plain-  thatSn^rach  a 
tirs  wife  obstructed  him.  ^JSil'lSl" 

terferesy he  ought 
to  point  out  to 
iSkit  oAoer  what  goods  are  to  be  taken,  and  what  not;  also,  if  in  sueh  a  ease  an  uijustifiable  assault 
be  committed  by  the  officer,  the  party  authorising  the  seizure  will  not  be  answerable  for  it,  unless 
it  be  sheva  In  aonoe  way  to  have  been  committed  by  bis  dirtctian. 

II  2 


Flaxman. 
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The  defendant  in  this  action  had  been  plaintiff  in  an  ac- 
^^^[^^„  tion  in  the  Mayor's  Court,  and  had  obtained  a  verdict  and 
judgment  against  a  Mr.  Salt,  a  surgeon,  the  upper  part  of 
whose  house  the  plaintiff  and  his  family  had  occupied  for 
about  two  years.  The  greatest  part  of  the  goods  taken 
had  been  at  one  time  the  property  of  Salt.  And  the  main 
question  of  fact  in  the  cause  was,  whether  there  had  been 
any  transfer  of  them  by  Salt  to  the  plaintiff.  But  it  ap- 
peared that  there  were  a  table  and  two  pictures,  which 
were  the  property  of  the  plaintiff,  having  been  brought 
by  him  from  his  former  lodgings.  It  did  not  appear  that 
the  defendant  himself  was  in  the  roam  at  all,  and  the  as- 
sault upon  the  wife  was  committed  by  one  of  the  oflScers, 
who  went  in  under  the  warrant.  The  defendant,  however, 
was  proved  to  be  near  at  hand  during  the  seizure,  and  in 
communication  with  the  officers;  and  a  witness  stated  that 
he  heard  him  say  to  the  broker,  *'  I'll  be  damned  but  TU 
have  them;'*  but  he  could  not  say  of  what  they  were 
speaking. 

On  the  part  of  the  defendant  it  was  contended,  that,  for 
the  assault,  he  was  clearly  not  liable  to  answer. 

On  the  part  of  the  plaintiff  it  was  said,  that,  as  he  au- 
thorized the  seizure,  he  was  answerable  for  any  violence 
which  took  place  in  the  execution  of  it. 

Lord  Lyndhurst,  C.  B. — You  must  shew,  in  some  way, 
that  the  violence  offered  to  Mrs.  Meredith  was  done  by 
the  direction  of  the  defendant. 

No  further  evidence  was  given;  and  no  further  notice 
was  taken  of  this  point  in  the  course  of  the  cause.  Salt 
swore  that  he  transferred  the  goods  to  the  plaintiff  for  a 
sum  of  371.  10s. 

■ 

On  the  part  of  the  defendant,  evidence  was  given  to  shew 
that  it  was  highly  improbable  that  any  such  transfer  had 
bond  fide  taken  place. 


V. 

Flaxman. 
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Lord  Lyndhurst,  C.  B.,  (in  addressing  the  Jury)  said — 
supposing  you  should  think  that  no  money  was  paid,  and  mesedxth 
Consequently  that  there  was  no  transfer  of  the  goods 
which  belonged  to  Salt^  yet  there  is  another  point  which 
may  affect  the  verdict.  There  was  a  part  of  the  goods 
taken,  viz.  a  table  and  two  pictures,  which  were  confessed- 
ly the  property  of  Mr.  Meredith,  If  a  man  employing  an 
officer  chooses  to  attend  with  the  officer,  who  seizes,  in  his 
presence^  the  goods  of  a  third  person,  under  the  execution 
he  has  sued  out,  he  makes  himself  responsible  for  the 
officer's  act;  but,  if  he  is  not  there^  and  does  not  person- 
ally interfere  in  the  matter^  he  is  not  liable.  The  ques- 
tions, therefore,  for  your  consideration  will  be,  whether  the 
goods  said  to  have  been  transferred  were  the  property  of 
Meredith  or  of  Salt;  and,  if  of  Salt,  then  whether  these 
particular  articles,  viz.  the  two  pictures  and  the  table, 
were  the  property  of  Meredith,  and  were  taken  among  the 
rest  by  the  authority  of  Flaxman;  for,  if  they  were,  then  he 
is  liable.  It  will  be  for  you  to  say,  whether  he  was  so  act- 
ing as  to  identify  himself  with  the  particular  goods  taken. 
As  it  seems  to  me,  he  ought  to  have  pointed  out  to  the 
officers  what  was  to  be  taken,  and  what  not.  He  was  there  in 
communication  with  the  officers,  and  it  appears  tome,  that 
by  this  he  has  made  himself  responsible  for  their  acts. 
The  question  will  be,  whether  these  goods  with  the  rest 
were  taken  by  the  direct  authority  of  Flaxman;  for,  if  they 
were,  then  he  will  be  liable;  if  not,  then  these  goods  must 
share  the  same  fate  as  the  rest.  If  you  think  he  left  it  en. 
tirely  to  the  officer  and  the  broker  to  act  according  to  their 
discretion,  then  he  will  not  be  responsible. 

The  Jury  found  for  the  plaintiff,  damages  40«. 
for  the  table  and  picture,  saying  they  thought 
the  officers  were  acting  under  the  directions 
of  the  defendant. 

Adolphus,  Price i  and  Humjrey^  for  the  plaintiff. 
TAesiger  and  Erie,  for  the  defendant. 

[Attomies-*  Becfce,  and  Willoughby,} 
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Farebrother  and  Another  r.  Worsley  and  Others,  Ex* 
June  24M.  ecutors  and  Executrix  of  Joshua  Hurst,  deceased. 

If  a  Sheriff  de-  V^OVENANT.  The  substance  of  the  declaration,  as 
forlf  ftu^re-**  **  regarded  the  points  in  the  cause  which  are  here  report- 
turnasweiias    ed,  was,  that  the  deceased,  Joshua  Hurst,  covenanted 

he  can,  he  may 

recover  his  costs  with  the  plaintiffs,  as  Sheriff*  of  Middlesex,  as  a  surety 
Uesof  hL'bimiff  ^^^  Others  of  their  bailiff*,  Joshua  Hurst  the  younger;  one 
who  executed      p^jt  of  which  covenant  was,  "  that  the  said  bailiff*  should 

thewnt;  though    *  ... 

he  has  a  verdict  and  would  wcli  and  truly  pay  to  the  said  Sheriff*,  his  un- 

the  ground  that  dcr-sherifi^,  or  deputies,  or  one  of  them,  the  costs  and 

nofproduced,  charges  of  defending  any  action,  and  of  prosecuting  or 

which,  in  an-  Opposing  any  motion  in  or  application  to  the  Court,  touch- 

other  and  sub* 

sequent  suit  be-  itig  or  conccming  any  matter,  wherein  the  said  bailiff 
pa^esi^invoiv-  ^hould  act  OT  ossumc  to  act  as  bailiff  to  the  said  Sheriff.** 
ing  the  same      j^  jj^gn  stated  certain  motions  which  the  plaintiffs  were 

question,  was  ^  ... 

obtained.  obliged  to  make,  and  a  certain  action  in  the  Exchequer 

in  such  ui  ac-     which  they  were  obliged  to  defend,  in  consequence  of  a 

h«  ob!!!b^'a     ^^^™  *^  *  ^"^  "^*^®  ^y  *®  tailiff^s  direction. 
ruienwifora         The  defendants  pleaded,  that  the  plaintiffs  were  not 
compromises  the  damnified;  and  also,  as  to  the  costs  of  defending  the  ac- 
usenro^i!!!!^     ^^^  in  th®  Exchequer,  that  they  were  incurred  by  the 
of  the  sureties,    plaintiffs  unneccssarily  (a). 

by  paying  a  less    '^  ^  • 

sum  for  dam-  The  plaintiffs  replied,  taking  issue  on  the  plea  of  non 

would  be  reco-  damnificatus,  and  alleging,  that  the  costs  in  the  action  in 

i«rMm  for  *  ^^®  Exchequer  were  necessarily  incurred.     Various  sums 

coste  than  were  ^ere  sought  to  be  recovered,  which,  as  they  had  been 

incurred^~he 

may  recover  hi*  paid  by  the  Sheriff'  in  respect  of  matters  for  which,  ac- 
tb^rarety^?^  cording  to  the  deed,  the  bailiff  gave  directions  in  writing, 
|Ud  not  >^<^^  it  is  not  necessary  to  introduce  here.    But  it  appeared, 

the  compromise 

was,  under  the  circumstances,  reasonable. 

Semhle,  also,  tliat  in  such  a  case  the  words  "  costs  of  any  appUeathm  la  Ike  Comrt  iamekhtg  or 
eemeeming  any  matter,  wherein  the  bailiff  should  aei  or  ouwm  to  mt  m  bailiff,"  will  comprise  the 
costs  of  an  application  to  the  Court  to  set  aside  the  judgment  on  whidi  the  execution  was  found- 
ed, the  return  to  which  gave  rise  to  the  action  against  the  Sheriff. 

(a)  There  was  another  plea,  which  was  held  bad  on  demurrer  after 
argument,  vide  1  Crompt  &  Jervis,  549. 


TRiNltV  TittM>  1  WtLt.  IV. 

Attl»  in  the  month  of  May,  ISST,  a  judgment  was  obtain- 
ed by  Mr.  WOtm  against  Mr.  Chambfers,  ibr  16,000^.,  in  p^^bbrother 
coDSequence  of  whicih  a  writ  of  Execution,  ikydorsed  to  v, 

Ifery  ISOCNL,  was  deUvered  to  Hurst  the  bailiflT,  who,  under 
Wilton^  dik-ectibn,  levied  to  a  considerable  atnouht  on 
goods  at  Enfieldi  as  the  goods  of  Chambers.  Immedi- 
ately after  the  levy^  notice  was  given  to  the  bailiffy  by  the 
assignees  under  a  commisiioil  of  bankrupt  Which  had 
been  issued  against  Chambers,  that  the  gbods  belonged 
tb  them  ahd  not  to  Chauibi^rs.  The  Sheriff  returned 
nulla  doaa-^upou  which  Wiltbn  commenced  an  abtion  in 
the  Exchequer  fot  a  ftdse  return.  The  SheridT  aj^plied  to 
the  Court  of  Kbig'd  Bench  to  s(st  asidii  the  judgment  in 
Wikon  V.  ChamberSi  and  obtained  a  rule  htW,  which  ^as 
not  made  absoliite.  The  costs  amounted  to  81/.  Ujpon 
proof  of  this  being  tendered — 

Er&HnB  objected,  that  it  wati  tidt  evidence  against  the 
defendanta,  as  it  would  hav^  relation  to  circumstanceif 
precedent  to  the  time  at  which  the  bailiff  b^gan  to  act, 
and  there  Was  no  evidence  that  he  had  authorixiid  the  ap*^ 
plioation. 

Lord  IiTNDHtjIwTi  Oi  B.— What  has  the  Sheriff  to  dd 
with  the  judgment  in  WiUM  v.  Clumhtsr$? 

Jerni. — There  would  have  been  an  end  of  the  matter 
ahegatfier,  tf  the  application  had  sticceeded.  It  Was  milde 
under  the  advice  of  counsel ;  the  6bject  wa^  t6  defeat  the 
action  of  Wilton  v.  Farebroiher, 

Lord  LrNDSunst^  G^  B.-^I  will  take  the  evidence;  we 
sfaaH  see  how  it  connects  ItAelf  with  the  case  afterwards. 

It  appeared  also,  that  the  cause  of  WiUon  v.  Farebro^ 
iher  was  tried,  and  a  ipecial  verdict  found,  and  a  rule  nt^for 
a  new  trial  obtained;  this  was  afterwards  abandoned  by 
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consenti  and  the  cause  was  compromisedi  by  an  agrees 

Farebii^er    °*^"^  ^"  *^®  P*'^  ^^  *^®  Sheriff  to  pay  200/.  damages, 
_   «•  and  400/.  costs.    This  was  less  than  the  actual  amount  of 

WORSLET.  ,.11  ^ 

the  costs.  The  agreement  was  made  with  the  assent  of 
the  other  sureties,  but  not  with  the  assent  of  the  defend- 
ants,  the  executors.  It  appeared,  however,  that  they  did 
not  require  the  Sheriff  to  proceed,  but  only  said  they 
would  have  nothing  to  do  with  it.  The  Sheriff*8  costs  in 
this  action  were  sought  to  be  recovered,  but  not  any  part 
of  the  sum  paid  for  the  compromise.  It  was  also  sought 
to  recover  a  sum  of  80/.  14^,  being  the  costs  of  an  appli* 
cation  by  the  Sheriff  to  postpone  the  trial  of  Wilton  v. 
Farebroiher,  till  a  cause  of  Bemascani  v.  Farebroiher,  in- 
volving  the  bankruptcy  of  Chambers,  which  had  been 
tried  once  in  the  Court  of  King's  Bench,  should  have 
been  tried  again. 

Erskine  for  the  defendants. — It  is  for  the  Jury  to  say, 
under  the  direction  of  his  Lordship,  whether  the  Sheriff 
can  recover  any  part  of  the  costs  of  the  cause  of  Wilton 
V.  Farebrother,  as  it  was  compromised  without  the  con- 
sent of  the  executors.  It  is  admitted,  that  they  were  not 
parties  to  the  compromise,  therefore,  they  cannot  be  fairly 
implicated  in  any  of  the  consequences  arising  from  it.  As 
the  Sheriff  thought  proper  to  enter  into  a  compromise 
with  some  of  the  sureties,  to  those  sureties  he  must  look, 
and  not  to  those  who  refused  to  be  parties  to  any  such 
agreement.  The  costs,  also,  of  putting  off  WilionY. 
Farebrotker  were  spontaneously  incurred,  and  cannot  be 
recovered. 

Lord  Lyndhxjrst,  C.  B. — ^I  have  no  doubt  about  these 
costs,  my  only  doubt  is  as  to  any  costs  which  are  the  re- 
sult of  a  compromise. 

Jervis,  for  the  plaintiffs. — ^The  question  is,  did  the  ex- 
ecutors protest  against  the  compromise,  did  they  insist  on 
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the  SheriflTs  going  on  and  defending?    It  was  neeessary        1831. 

that  the  action  should  be  defended,  and  it  was  defended  p^i^bbrothul 
up  to  a  certain  time,  and  the  Sheriff  exercised  a  sound  •• 

discretion  in  compronusing  it. 

Erskine. — ^The  Sheriff  should  not  have  come  to  such  a 
compromise,  unless  he  could  shew  that,  if  he  had  gone  on, 
he  must  have  been  defeated.  In  Wilton  ▼•  Farebrotker, 
the  bankruptcy  was  to  be  made  out  by  the  Sheriff,  and 
he  did  not  prove  the  trading  satisfactorily.  That  has 
since,  in  another  case,  been  established;  and  if  the  Sheriff 
had  gone  on,  he  would  eventually  have  succeeded,  and 
received  his  costs  from  Wilton. 

Lord  Lyndhurst,  C.  B. — ^There  is  no  question  for  the 
Jury.  There  is  no  evidence  at  present  before  the  Court, 
whether  the  Sheriff  exercised  a.  sound  discretion  in  what 
he  did.    He  has  compromised  a  defended  cause. 

Jervis, — It  appears  that  Wilton's  costs  exceeded  in 
amount  the  sum  paid  for  them  on  the  compromise. 

Lord  Lyndhurst,  C.  B: — There  is  no  knowing,  if  a 
new  trial  had  been  obtained,  and  a  verdict  had  passed  for 
the  Sheriff,  what  arrangement  the  Court  would  have  made 
with  respect  to  the  costs.  It  does  not  follow  that  the 
Court  would  have  granted  a  new  trial  on  payment  of 
costs.  It  is  possible,  that,  if  the  cause  had  gone  on,  Wil- 
ton would  have  had  to  pay  the  costs. 

Erskine. — If  the  costs  were  incurred  in  consequence  of 
the  Sheriff's  neglecting  to  put  in  evidence  which  was  in 
his  power,  who  ought  to  bear  them?  Surely  the  Sheriff, 
whose  conduct  occasioned  them,  and  not  the  bailiff,  who 
had  nothing  to  do  with  the  matter. 

Lord  Lyndhurst,  C.  B.— I  should  say, not  at  all;  they 
conduct  the  defence,  and  do  it  as  well  as  they  can ;  they 
are  defending  for  the  bailiff. 
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Brskim.^Then,  with  respect  to  the  SIL,  the  costs  of 
p«iiEsiLOTttBR   ^^®  application  to  Mt  aside  the  judgment?— 


V. 

WotiLier. 


Lord  Lyndhurst,  C.  B. — I  think,  as  to  the  6H.,  that 
it  was  an  extremely  reasonable  act,  to  apply  to  the  Court 
to  get  rid  of  the  judgment. 

Erskine  and  Maiming,r—li  is  not  within  the  covenant. 
The  wotds  are,  *'  all  costs  of  any  motion  in«  or  application 
to,  the  Court  touching  or  concerning  any  matter,  wherein 
the  said  bailiff  shall  act  or  assume  to  act/ 

Lord  Lyndhurst,  C.  B. — I  thitik  that  covers  such  a 
transaction.  I  think  the  wordsi  **  touching  or  concern- 
ing," bring  it  within  the  covenant;  but  you  shall  not  be 
concluded  by  my  opinion  here. 

Verdict  for  the  plaintifi^s,  for  the  amount  in 
the  particulars  of  demand,  with  leave  to 
move  to  reduce  the  damages  by  the  tWQ 
sums  objected  to :  viz,  the  Sheriff's  costs 
of  the  compromised  action,  and  those  of 
the  motion  to  set  aside  the  original  judg- 
ment; the  whole  bill  of  costs  to  be  sub- 
ject to  taxation* 

JervU  and  Bmrchell,  for  th^  plaintifli. 
Erskine  and  Manning,  for  the  defendants. 

[Attonues— iSmt<A  jr  Son,  and  ArraiumUh,}  « 


Manning,  {Erskine  having  been  promoted  to  the  office 
of  Chief  Judge  of  the  New  Court  of  Bankruptcy),  obtain- 
ed a  rule,  pursuant  to  the  leave  given  at  the  trial,  which, 
after  argument,  Was 

Discharged. 
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BEFORE    MR.    JDSTICE    LITTLEBALE^    MR.    BARON 
YADGHAN,  AND  MR.  JUSTICE  BOSANQUET. 

1831. 

R»x  P.  GsoRGfe  Smith.  ^^  15^^ 

Indictment  on  the  stat.  55  Geo.  s,  c.  i84,  s.  7.  u  was  the  duty 

Thejirsi  count  of  the  indictment  stated  that  the  prisoner,  jfh^^SI^®"i^}j 
on  the  16th  day  of  April,  1  Will.  4,  feloniously  and  fraudu-  intheStampOf- 
lently  did  cut,  tear,  and  get  off  from  a  certain  piece  of  the'comen  of 
parchment,  a  certain  impression  of  a  die,  provided,  made,  ^llhkhllKm  the 
and  used  in  pursuance  of  an  act  passed,  55  Geo,  3,  inti-  ^^"^  p*p^' 
tuled  *' An  Act  &c.^'  for  denoting  a  certain  duty,  to  wit,  of  for  at  spoUt,  by 
25/.,  with  intent  fraudulently  to  use  it  upon  another  piece  en  ^iLmp^' 
of  parchment.   In  the  third  count,  the  intent  laid  was  an  in-  ^^  P"'  ***• 
tent  to  use  the  impression  on  ''  another  piece  of  parchment  ttampsandthe 
chargeable  with  duty."    The  Jijih  count  stated  it  to  be  the  parchment  ao 
impression  of  a  die  which  had  been  thentofore  made  and  whi^wm  gin- 
used  "  in  pursuance  of  the  statute  made  and  provided  for  S?^*''"".'^"***^ 
denoting  a  certain  duty,  being  one  of  the  duties  under  the  separatingthem. 

Instead  of  doing 
this,  he  separat- 
ed a  bhie  paper  stanp  trma  the  small  piece  of  paitfament  to  which  it  had  been  glned,  and  glued 
it  to  a  new  skin  of  parchment,  on  which  the  words  "  This  indenture  "  had  been  written.  The 
Jury  found,  that  he  had  no  fraudulent  intent  when  he  cut  the  stamp  from  the  sldn  of  parchment, 
hot  that  he  had  when  he  sepamted  the  blae  paper  stamp  from  the  small  piece  of  parchment;  and 
that  he  then  intended  to  apply  the  stamp  to  a  parchment  intended  to  be  used  as  an  indenture  :— 
Held,  that  this  was  a  capital  offence.  And  it  being  uncertain  whether  the  stamp  so  separated  was 
impressed  before  or  after  the  passing  of  the  stat  55  Geo.  3,  e.  184,  it  was  held,  that  the  party  might 
be  properly  convicted  on  a  count  stating  the  stamp  to  be  the  impression  of  a  die  made  and  used 
"  in  pursuance  of  the  statute  made  and  provided  for  denoting  a  certain  duty,,  being  one  of  those 
under  the  management  of  the  commissioners  of  stamps.*' 
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1831.^  care  and  management  of  the  commissioners  of  stamps  of 
Great  Britain."  The  second^  fourth,  and  sixth  counts 
laid  an  intent  to  use  the  stamp  on  vellum  instead  of  parch- 
ment.   . 

It  appeared,  that  the  prisoner  was  a  junior  clerk  in  the 
oflSce  for  the  allowance  of  spoiled  stamps ;  and  that,  on  the 
9th  of  Aprilj  he  was  attending  at  that  office,  and  it  was  his 
duty  to  cut  off  the  comers  of  parchments,  &c.,  on  which 
the  stamps  allowed  for  as  spoilt  were,  and  to  put  the  stamp, 
and  the  small  piece  of  parchment  to  which  it  was  glued, 
into  the  fire.  It  was  proved  that  parchments  are  stamped 
by  glueing  a  square  piece  of  blue  paper  to  the  parchment, 
and  stamping  it  with  a  heavy  stamper.  It  was  also  prov- 
ed, that  one  of  the  witnesses  had  procured  for  the  prisoner 
two  skins  of  parchment,  on  each  of  which  the  words 
''  This  indenture,"  were  written;  and  that  afterwards  he 
desired  the  same  witness  to  sell  those  two  skins  of  parch- 
ment, each  of  the  skins  then  bearing  a  2&L  stamp  affixed 
to  it  on  blue  paper;  each  of  those  blue  paper  stamps  hav- 
ing been  separated  from  the  piece  of  parchment  to  which 
it  had  originally  been  glued.  It  appeared  that  25/.  stamps 
were  used  before  the  55  Geo.  S;  but  by  the  stat.  55  Geo. 
3,  c.  184,  the  commissioners  of  stamps  ha?e  a  power  of 
ordering  that  dies  before  used,  may  be  used  after  that  act. 
To  shew  this  to  be  a  stamp  used  under  that  statute,  the 
order-book  of  the  commissioners  of  stamps  was  produced. 
In  this  book  was  contained  an  order  of  the  commissioners 
of  stamps,  directing  this  die  to  be  continued  in  use.  This 
order  was  signed  by  the  secretary  who  was  dead,  but  his 
handwriting  was  proved.  None  of  the  witnesses  could 
say  whether  the  two  blue  paper  stamps,  which  were  the 
subject  of  the  present  indictment,  had  been  impressed  be- 
fore or  after  the  passing  of  the  stat.  55  Geo.  S,  c.  184. 

Addphus,  for  the  prisoner. — ^There  are  in  this  case  two 
objections ;  the  stat.  55  Geo.  3,  c.  184«,  s.  7,  makes  it  a  felony 
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to  fraudulently  "  cut,  tear,  or  get  off,  or  cause  or  procure  to  1331. 
be  cut,  torn,  or  got  off  the  impression  of  any  stamp  or  die 
which  shall  have  been  provided,  made,  or  used  in  pursu- 
ance of  this  or  any  former  act,  for  expressing  or  denoting 
any  duty  or  duties  under  the  care  and  management  of  the 
commissioners  of  stamps,  or  any  part  of  such  duty  or  du- 
ties, from  any  vellum,  parchment,  or  paper  whatsoever, 
with  intent  to  use  the  same  for  or  upon  any  other  vellum, 
parchment,  or  paper,  or  any  instrument  or  writing  charged 
or  chargeable  with  any  of  the  duties  hereby  granted." 
Now,  supposing,  for  the  sake  of  argument,  that  these  25L 
stamps  are  the  stamps  cut  off  by  the  prisoner,  at  the  oflSce 
for  the  allowance  of  spoilt  stamps,  still  he  did  not  fraudu- 
lently cut  them  off,  because  it  was  his  duty;  and  the  bad 
intention  of  converting  them  might  have  occurred  after 
they  were  cut  off.  The  offence  contemplated  by  the  act, 
was  the  fraudulently  cutting  off  stamps  from  one  parch- 
ment and  affixing  them  to  another.  The  other  objection 
is  this,  that  the  first  four  counts  state  that  these  were  the 
impressions  of  a  die  made  and  used  in  pursuance  of  the 
Stat.  55  Geo.  3,  c.  184;  now,  the  witnesses  cannot  say 
whether  these  very  impressions  did  not  exist  before  that 
time.  It  is  said,  that  the  Jlfih  and  sixih  counts  merely 
state  the  die  to  have  been  used  under  the  statute  in  such 
case  made  and  provided.  Now,  we  have  no  proof  of  its 
use  under  any  previous  statute. 

Manmngt  on  the  same  side. — This  was  not  a  case  in  the 
contemplation  of  the  Legislature.  The  words  relate  to  a 
case  of  fraudulentiy  cutting  off  the  stamp  from  one  deed 
and  putting  it  on  another,  and  not  to  cases  where  the  per- 
son does  it  in  the  discharge  of  his  duty ;  and  if  such  a  case 
as  this  had  been  meant,  there  would  have  been  a  provi- 
sion for  the  carrying  away  and  dealing  with  stamps  pro- 
perly cut  off  in  the  first  instance. 

C.  Phillips,  on  the  same  side. — ^The  first  objection  is 
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1831.  perhapt  ratWr  a  queation  fior  the  Jory^  as  k  witt  be  for 
them  ta  consadeff,  whether  the  prisoner  had  any  had  inten* 
tioD  at  the  tune  he  cut  off  the  8tampa»  or  whether  he  did 
it  in  the  disdiarge  of  his  duty.  The  aecpad  ohjectioa  does 
not  appear  to  be  met  by  die  connisBUMiers*  order;  and 
the  prosecutors  are  bound  to  prove  distmctly  that  these 
pieces  of  blue  psper  did  mot  exist  tiU  after  the  paswig  of 
some  statute  "iasuch  case  nade  aMi  provided.**  This 
seetiea  of  the  aet  of  Parliament,  55  Geo^  S»  requiresi  as  I 
subnit,  that  the  stamps  should  be  transferred  to  some  vel- 
lum or  parchment  diargeahle  with  duty«  Now,  if  these 
parchments  had  beea  complete  indentures^  they  would 
have  been  such ;  but  the  blank  parchments  are  not  KaUe  to 
duty;  and  it  is  no»  fraud  o»  tike  revenne»  unless  the  stamp 
was  transferved  to^  some  compkle  isntrument 

DmmuMmf  A.  0.»  for  the  prosecution, — As  to  the  objec- 
tion  that  these  impiessions  may  have  been  in  existence 
bebre  the  55  GeoL  3, 1  would  say,  that  these  stamps  either 
existed  befere  tha(t  act  or  they  did  not  If  they  did,  they 
were  the  impressions  of  stamps  used  under  the  ael  of  Par- 
liament then  in  existence.  With  respect  to  the  db|yeetion, 
that  the  stamps  were  net  affixed  to  complete  instruments, 
I  submit  that  the  words  *^  velkun,  pardiment,  and  paper," 
are  three  descriptioas,  distinct  from  that  of  '^  instrument 
chargeable  with  duty.'*  It  is  said,  that  putting  the  stamps 
upon  blank  parchment  was  no  fraud  on  the  revenue. 
I  admit  that  it  was  not  immediate,  but  it  would  be  a  fraud 
as  soon  aa  the  indenture  was  filled  up.  It  is  also  object- 
ed, that  the  prisoner  had  no  had  intent  when  he  cut  off 
the  comer  of  the  skin  of  parchment  on  which  it  originally 
was ;  but  it  appears,  that  he  afterwards  get  off  the  blue 
paper  stamp  from  the  small  piece  of  paachment  on  which 
it  was  glned,  which  was  no  part  of  his  duty,  as  he  ought 
to  have  burnt  the  whole  togedier;  and  this  I  subnut  dearly 
shews  what  his  intention  was* 
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Ourmey. — ^Whether  tbe  prisoner,  whm  lie  cut  off  ihe 
comer  of  the  skin  of  parchment  at  the  Stamp  Office,  had 
any  bad  intent,  is  immaterial,  because  he  must  have  had  it 
when  he  separated  the  blue  paper  from  the  hit  of  parch* 
ment  to  which  it  was  glued.  With  respect  to  the  la^t  ob« 
jec^n,  it  is  not  necessa^  that  the  stwip  should  he  actually 
^nsferred  to  any  instruneat :  it  must  be  cut  or  taken  off 
with  intent  to  use,  and  we  piroduce  the  parghm/^nt  to 
tthich  it  was  transferred,  to  shew  th^  intCAt.  With  ve« 
^pect  to  th^  other  objectiox^  that  the  impression  was  nqt 
m^e  from  a  die  used  under  the  slat.  55  Geo.  S,  chapk  181, 
if  the  other  side  get  rid  of  the  fixst  four  counts,,  they  hrij»g 
themselves  within  the  5th  and  6lh  counta* 
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R.  Scarlett  cited  the  case  of  tte:is  v.  HoUand  Palmer  (a)j^ 
ond  contended>  th^t  the  words  '^  vellumj»  parchment,  or 
paper,  or  any  instruooant  chargeable,"  must  h^  taken  ii;i  tib^ 
dis}uncti?e. 

Adolphsts  isft,  reply.-^lt  ip  essential  that  the  party  ^hatt 
fdoniously  cut  off  the  stamp.  Now,  I  submit,  that  here 
he  did  not  fSraudulently  cut  it  off,  as  he  did  it  in  the  di»* 
charge  of  his  duty.  The  AUomey-Oeneral  puts  the  case 
tipon  a  very  nice  point,  for  he  coniteuds,  that  the  separating 
the  blue  paper  from  thp  bit  of  parchment  to  which  it  ia 
glued  constitutes  the  ofl&nce.  But  I  submit,  that,  if  the 
party  had  not  a  guilty  intent  at  the  tune  of  the  original  re- 
moving of  the  stamp^  it  is  not  a  capital  felony ;  and,  with 
respect  to  the  other  point,  I  submit  that  there  is  no  evi- 
dence that  the  die  from  which  this  stamp  was  struck  was 


(/i)  2  East's  p.  C.  893,  That  was 
ao  iodictment  on  the  stat.  23  Geo. 
3,  c.  49,  s.  20,  which  makes  it  afe* 
lony  to  expose  to  sale  '^  any  paper 
liable  to  a  stamp  duty,  with  any 
ooonterfieit  impression  thereon, 
knowing,'' &c.    The  prisoner  sold 


blank  papers  with  forged  receipt 
stamps  on  them.  The  Judges 
held,  that  the  i^risoner  was  rightly 
con?icted»  and  that  pieces  of  paper 
destined  and  prepared  for  receipts 
must  be  taken  to  be  paper  liable 
to  stamp  duty. 
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OBed  by  the  commissioners  of  stamps  at  the  time  when  this 
impression  was  taken. 

Mr.  Justice  Bosanquet. — ^It  does  not  appear  to  me  that 
any  of  the  points  are  suflScient  to  induce  the  Court  to  with- 
draw the  case  from  the  consideration  of  the  Jury.  The 
first  objection  is,  that  this  act  of  Parliament  applies  only  to 
cases  where  the  party  wrongfully  cuts  off  the  stamp  from 
some  instrument.  However,  that  is  got  rid  of  by  the  ob- 
serration  of  one  of  the  learned  counsel,  that  it  is  a  question 
for  the  Jury,  whether  the  prisoner  cut  off  this  stamp  for 
any  unlawful  purpose ;  but  there  is  another  view  of  the 
case  in  which  I  am  disposed  to  concur ;  which  is  this : 
admitting  that  the  prisoner  originally  cut  off  the  comer 
of  the  skin  of  parchment  which  bore  the  stamp,  without 
any  bad  intent^  still,  if  he  separated  the  blue  paper  stamp 
from  the  small  piece  of  parchment,  having  then  a  fraudu- 
lent intent,  I  think  his  offence  would  be  within  the  act  of 
Parliament.  The  offence  in  the  act  is  the  cutting  a  stamp 
from  any  parchment  with  intent  to  transfer  it  to  any  other 
parchment,  &c«  It  has  been  contended,  that  the  words 
'*  charged  or  chargeable"  apply  to  the  words  ''  vellum, 
parchment,**  &c.  It  is  true,  that  in  this  case  there  was  no 
complete  instrument  written  on  the  parchment  to  which 
these  stamps  were  transferred.  But  still  the  question  is, 
whether  the  same  construction  ought  not  to  apply  as  in 
Palmer's  case:  and  it  also  appears,  that  each  of  these  skins 
have  the  words  '*  This  Indenture  "  written  upon  them.  If 
the  impression  was  fraudulently  detached  from  one  parch- 
ment, in  order  to  be  annexed  to  some  other  parchment  in- 
tended to  be  used  as  an  indenture,  the  oflence  is  complete. 
The  only  other  objection  is,  that  it  is  not  shewn  that  this 
was  an  impression  of  a  stamp  used  under  the  stat.  55  Greo. 
S,  c  184.  Now,  if  these  impressions  were  made  before 
the  55th  Qeo.  S,  they  cannot  be  taken  as  impressions 
from  a  die  under  that  act  of  Parliament.    If  they  were 
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made  after  that  period » I  think  that  the  earlier  counts  are 
sustained ;  but,  if  they  were  made  before,  the  latter  counts 
of  the  indictment  apply. 

Mr.  Justice  Littledalb. — ^There  are  several  questions 
to  be  left  to  the  Jury,  and  there  are  important  points 
which  may  be  considered  hereaft;er. 

The  prisoner  was  called  on  for  his  defence* 

Mr.  Justice  Bosanquet  (in  summing  up). — In  this  case 
several  questions  arise.  The  first  question  is,  whether 
these  are  the  impressions  of  a  die  used  under  the  autho- 
rity of  the  commissioners  of  stamps;  for,  if  so,  they  must 
have  been  used  under  the  stat.  55  Geo.  3,  c.  184,  or  some 
former  act  of  Parliament.  You  must  also  find  whether 
these  impressions  were  made  before  the  55th  Geo.  3 ;  be- 
cause, if  they  were,  the  Judges  will  consider  the  case  upon 
the  latter  counts  only.  The  next  question  is,  whether  the 
prisoner  took  off  these  impressions  with  a  fraudulent  intent, 
to  annex  them  to  some  other  piece  of  parchment;  and  whe- 
ther he  intended  to  annex  them  to  some  piece  of  parchment, 
which,  when  used,  would  be  liable  to  the  payment  of  duty  ? 
You  will  also  consider,  whether  he  intended  to  misapply 
them  at  the  time  he  cut  them  from  the  corners  of  the  skins 
at  the  Stamp  Office,  where  he  was  acting  in  discharge  of 
his  duty.  If  you  think  that  he  fraudulently  removed  the 
stamp  from  a  parchment,  with  intent  to  place  it  on  some 
other  parchment,  I  think  you  ought  to  find  him  guilty. 
But  I  wish  you  also  to  give  me  your  opinion — Ist,  whether 
these  impressions  were  made  before  or  since  the  year  1815; 
2nd,  whether,  at  the  time  he  cut  off  the  stamp  in  the  dis- 
cbarge of  his  duty,  he  intended  to  apply  it  to  some  other 
piece  of  parchment ;  3rd,  whether,  at  the  time  he  detached 
the  blue  paper  from  the  small  piece  of  parchment  to  which 
it  was  glued,  he  intended  to  apply  it  to  any  other  parch- 
ment ;  and  4th,  whether  he  intended  to  apply  the  stamp  to 
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a  parchment  to  be  used  as  an  indenture^  which  would  be 
liable  to  stamp  duty  when  complete. 

The  Jury  found  the  prisoner  guilty. 

In  answer  to  the  questions  of  the  learned  Judge^  they 
said — Ist  That  they  had  no  means  of  knowing 
whether  the  impressions  were  made  before  or  since 
the  55th  Geo.  3. 

Snd.  That  they  acquitted  the  prisoner  of  fraudulent  in- 
tent at  the  time  he  cut  the  stamps  from  the  skins  at 
the  stamp  office. 

3rd.  That  they  found  him  guilty  of  fraudulent  intent 
at  the  time  he  separated  the  blue  paper  from  the 
small  piece  of  parchment  to  which  it  was  glued. 

4th.  That  they  found  him  guilty  of  intending  to  apply 
the  stamp  to  a  parchment  which  was  intended  to 
be  used  as  an  indenture. 

Mr.  Justice  Bosanquet  directed  a  verdict  of  guilty  to 
be  entered  on  the  5th  and  6th  counts^  and  reserved  the 
case  for  the  opinion  of  the  Judges. 

Denmaut  A.  G.|  Gumey,  Alley,  and  jR.  Scarlett,  for  the 
prosecution. 

Adolphus,  Manning,  and  C  Phillips^  for  the  defence. 

[Attomies — Itmms,  and  Harmer.'] 


This  case  was  afterwards  considered  by  the  Fifteen 
Judges,  who  held  the  conviction  right. 


By  the  stat.  56  Geo.  3,  c.  184^ 
8.  7,  it  is  enacted--''  That  if  any 
person  shall  forge  or  counterfeit, 
or  cause  or  procure  to  be  forged  or 
counterfeited,  any  stamp  or  die,  or 
any  part  of  any  stamp  or  die, 
which  shall  have  been  provided, 
made,  or  used,  in  pursuance  of  this 


act,  or  in  pursuance  of  any  former 
act  or  acts  relating  toany  stamp  dn* 
ty  or  duties,  or  shall  forge*  coun* 
terfeit,  or  resemble*  or  cause  or 
procure  to  be  forged,  counterfeit- 
ed, or  resembled,  the  impression  or 
any  part  of  the  impresnon  of  any 
such  stamp  or  ^e  as  aforesidd. 
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upon  any  vdlvm,  paidiikient»  or 
paper,  or  shall  stamp  or  marie,  or 
cause  or  procure  to  be  stamped  or 
marked,  any  yellam,  parchment, 
or  paper»  with  any  such  forged  or 
counterfeited  stamp  or  die,  or  part 
of  any  stamp  or  die  as  aforesaid^ 
with  intent  to  defraud  his  Majesty* 
his  heirs  or  successors,  of  any  of 
the  duties  hereby  granted,  or  any 
part  thereof;  or  if  any  person  shaU 
utter  or  sell,  or  expose  to  sale,  any 
▼ellam,  parehment,  orpqier,  hav- 
mg  thereupon  the  impression  of 
any  such  forged  or  counterfeited 
stamp  ordle,  or  part  of  any  stamp 
or  ^&tf  or  any  such  forged,  coun- 
terfeited, or  resembled  impression^ 
or  part  of  impression,  as  aforesud, 
knowing  the  same  respectively  to 
be  forged,  counterfdted,  or  resem* 
bled ;  or  if  any  person  shall  pri- 
irately  and  secretly  use  any  stamp 
or  die  which  shall  have  been  so 
provided,  made,  or  used,  as  afore- 
said, with  intent  to  defraud  his 
Majesty,  his  heirs,  or  successors,  of 
any  of  the  said  duties,  or  any  part 
thereof;  or  if  any  person  shal^ 
fraudulently  cut,  tear,  or  get  off, 
or  cause  or  procure  to  be  cut,  tom» 
or  got  off,  the  impression  of  any 
stamp  or  die  which  shall  have  been 
provided,  made,  or  used,  in  pursu- 
ance of  this  or  any  former  act,  for 
expressing  or  denoting  any  duty  or 
duties  under  the  care  and  manage- 
ment of  the  commissioners  of 
stamps,  or  any  part  of  such  duty 
or  duties,  from  any  vellum,  parch* 
ment,  or  paper  whatsoever,  with 
intent  to  use  the  same  for  or  upon 
any  other  vellum,  parchment,  or 
p^ier,  or  any  instrument  or  writ- 
mg  charged  or  chargeable  mth  any 
ofthe  duties  hereby  granted;  then 
and  in  every  such  case  every  per- 


son so  offendingyand  every  penon 
knowingly  and  wOfully  aiding,  »- 
betting,  or  assisting  any  person  of 
persons  in  committing  any  such 
offence  ak  aforesidd,  and  being 
thereof  lawfolly  convicted,  shall  be 
adjudged  gttUty  of  fdony,and  shall 
suffer  death  as  a  felon,  without 
benefit  of  clergy.** 

And  by  the  stat.  12  Geo.  3,  e. 
48,  s.  1,  it  is  enacted,  *<  That  if 
any  person  or  persons,  at  any  time 
after  the  Ist  day  of  August,  1772, 
shall  write  or  engross,  or  cause  to 
be  written  or  engrossed,  dtiier  the 
whole,  or  any  part  of  any  writ, 
mandate,  bond,  affidavit,  or  other 
writing,  matter,  or  thing  whatso- 
ever, in  respect  whereof  any  duty 
is  or  shall  be  payable  by  any  act  or 
acts  made,  or  to  be  made,  in  thai 
behalf  on  tiie  whole  or  any  part 
of  any  pteee  of  vellum,  parchment, 
or  paper*  whereon  there  shall  have 
been  before  written  any  other  writ, 
bond,  mandate,  affidavit,  or  other 
matter  or  thing,  in  respect  whereof 
any  duty  was  or  shall  be  payable 
as  aforesud,  before  such  vellum, 
parchment,  or  paper,  shall  have 
been  again  marked  or  stamped, 
according  to  the  sdd  acts ;  or  shall 
fraudulently  erase  or  scrape  out, 
or  cause  to  be  erased  or  scraped 
out,  the  name  or  names  of  any 
person  or  persons,  or  any  sum, 
date,  or  other  thing,  written  in 
such  writ,  mandate,  affidavit,  bond, 
or  other  writing,  matter,  or  thing, 
as  aforesaid ;  or  fraudulentiy  cut, 
tear,  or  get  off,  any  mark  or  stamp, 
in  respect  whereof,  or  whereby, 
any  duties  are  or  shall  be  payable, 
or  denoted  to  be  paid  or  payable 
as  aforesud,  from  any  piece  of  vel- 
lum, parchment,  paper,  pbying 

ards,  outside  paper  of  any  parcel 
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or  pack  of  playing  cardi^  or  any 
part  thereof,  with  intent  to  use 
such  stamp  or  mark  for  any  other 
writing,  matter,  or  thing,  in  re- 
spect whereof  any  such  duty  u  or 
shall  be  payable,  or  denoted  to  be 
paid  or  payable  as  aforesud ;  then, 
so  often,  and  in  etrery  such  case, 
every  person  so  offending  in  any 
of  the  particulars  before  mention- 
ed, and  every  person  knowingly 
and  wilfully  aiding,  abetting,  or 
assisting  any  person  or  persons  to 
commit  any  such  offence  or  of- 
fences, as  aforesud,  shall  be  deem- 
ed and  construed  to  be  guilty  of 
felony ;  and,  being  thereof  con- 
^Cted  by  due  course  of  law,  shall 
be  transported  to  some  of  his  Ma- 


jesty's plantations  beyond  the  seas, 
for  a  term  not  exceeding  seven 
years,  according  to  the  laws  in 
force  for  the  transportation  of  fe- 
lons: and  if  any  such  person  or 
persons  so  convicted  or  transport- 
ed shall  voluntarily  escape  or  break 
prison,  or  return  from  transpor- 
tation before  the  expiration  of  the 
time  for  which  he,  she,  or  they 
shall  be  so  transported  as  afore- 
sud, such  person  or  persons,  being 
thereof  lawfully  convicted,  shall 
suffer  death  as  a  felon,  without 
benefit  of  clergy,  and  shall  be  tried 
for  such  felony  in  the  county  where 
he,  she,  or  diey  shall  be  appre- 
hended." 


BEFORE   THE   HON.   CHARLES    EWAN   LAW^   COMMON 

SERJEANT. 


Du.  IIM. 


A  forged  paper 
wu  in  the  fol- 
lowing form — 
**Per  bearer  two 
11 — 4  super- 
fine counter- 
panes. T.  Da- 
vit, E.  Twell." 
It  was  not  ad- 
dressed to  any 
person  : — Held 
bythe  15  Judges, 
that  it  was  nei- 
ther an  order 
nor  a  request 
withm  the  stat. 
1  WUL  4,  c.  66, 


Rex  V,  CuLLEN. 

X  HE  prisoner  was  indicted  for  that  he,  on  &c.,  at  &c., 
feloniously  did  utter^  dispose  of,  and  put  off  to  one  John 
Smithy  a  certain  forged  request  for  the  delivery  of  goods, 
which  is  as  follows : — "  Per  bearer,  two  1 1 4  su- 
perfine counterpanes.  T.  Davis^  E.  Twell/'  with  intent 
to  defraud  John  Lainson  and  others,  he  the  said  Charles 
CuIIen  well  knowing  the  said  request  to  be  forged.  The 
indictment  also  contained  a  count,  calling  the  instrument 
a  forged  order, 

s.  10,  (the  forgery  consolidation  act). 
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The  prisoner  haying  been  found  guilty  on  this  and  on 
other  charges  of  the  same  descriptioui  which,  by  the  1 
Will.  4,  c.  66,  s.  10  (a),  the  act  upon  which  the  indictment 
was  framed,  rendered  him  liable  to  be  transported  for 
life. 

P.  V.  LeCf  for  the  prisoner,  objected,  in  arrest  of  judgment, 
that  the  instrument  set  out  in  the  indictment  was  neither  an 
**order  "  nor  "request,"  within  the  terms  of  the  act  of  Parlia- 
ment. Firgty  it  was  not  an  order,  because  it  was  not  direct- 
ed to  any  person ;  and  to  be  so,  it  ought  not  only  to  purport 
to  be  signed  by  some  person  who  might  command  the 
delivery  of  the  goods ;  but  it  ought  also  to  be  directed  to 
a  person  who  was  compellable  to  obey  it.  And  he  cited  Rex 
▼.  Clinch  (£),  Rex  y.  Williams  (c).  Rex  y.  Mitchell  (df). 
Secondly,  it  was  not  a  request,  for  a  request  was  the 
act  of  asking  something  from  another,  which,  in  this  case, 
was  not  done,  for  although  the  act  of  presenting  the  paper, 
in  effect,  might  be  so,  yet  in  words  it  was  not;  and  he, 
therefore,  submitted  it  fell  within  the  principle  of  the 
above  decisions. 

The  prosecutor  stated,  that  such  orders  were  common 
in  the  trade. 
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(a)  By  which  it  is  enacted, 
''  Tliat  if  any  person  shall  forge 
or  alter,  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any 
deed,  bond,  or  writing  obliga- 
tofy»  or  any  court-roll  or  copy 
of  any  court-roll  relating  to  any 
copyhhold  or  customary  estate,  or 
any  acquittance  or  receipt  either 
for  money  or  goods,  or  any  ac- 
countable recdpt  either  for  money 
or  goods,  or  for  any  note,  bill,  or 
other  security  for  payment  of 
money,  or  any  ivarrant,  order, 
or  request  for  the  delivery  or 
tsansfer  of  goods,  or  for  the  de- 


livery of  any  note,  bill,  or  other 
security  for  payment  of  money, 
with  intent  to  defraud  any  per- 
son whatsoever,  every  such  of- 
fender shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  riiall 
be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  beyond 
the  seas  for  life,  or  for  any  term 
not  less  than  seven  years,  or  to  be 
imprisoned  for  any  term  not  ex- 
ceeding four  yean  or  less  than 
two  years." 
{b)  2  East,  P.  C.  938. 

(c)  1  Leach,  1 14. 

(d)  Post.  119. 
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l^\,^  Tbe  Common  Serjeant  thought,  upon  the  authority  of 
the  cases  cited,  that  it  was  not  an  order;  but  he  had  some 
doubts  whether  it  was  not  a  request ;  and,  as  the  point 
was  new,  and  of  some  importance  to  commercial  men^ 
he  said  he  would  submit  it  to  the  Fifteen  Judges;  which 
be  did,  and  they  were  of  opinion  that  the  conviction  was 
improper,  as  the  instrument  was  neither  an  order  nor  re- 
quest within  the  1  Will.  4,  c.  60,  s.  10. 

The  prisoner  was  discharged. 


OLD  BAILEY  JULY  SESSION,  1881. 

BEFORB  MR*  JUSTICB  GA8BLBB  AND  MR.  JUSTICB 

J.  PARKB^ 


My  2nd.  Rex  V*  BackleR. 

On  an  indict-  FoRGERY.  The Jlrsi  count  of  the  indictmeBt  charged 
rcheck'pDi?°^  the  prisoner  with  forging  a  check,  with  intent  to  defraud 
porting  to  be      Thomas  Blackwcll  and  another.  There  was  a  second  count 

drawn  by  O.  A, 

upon  Utun,  for  uUcring  with  the  like  btent;  and  two  similar  counts, 
pnx^that  no  charging  the  (o/rgery  and  uttering  to  be  with  intent  to  de- 
a'A^keepTL    f^^ud  Samucl  Jones  liOyd  and  others^ 

account  with  or 

dniTm^einB.      The  cbeck  was  as  follows: — 

irtd/^'X   "  No.  24.         No.  2S,  Lothbury,  London,  May  24,  18S1. 

?*"?*^'®*^^  Messrs,  Jones  Loyd  &  Company, 

11  a  nctltioat 

pmon.  Pay  to Newman,  Esq.  or  bearer,  ten  pounds. 

jglO    0    0  G.  Andrewes." 

It  appeared  that  the  prisoner  went  to  Mr.  Blackwell, 
and  asked  change  for  the  check  for  Mr.  Newman  of  Soho 
Square,  in  whose  service  he  stated  himself  to  have  been 
for  three  months.     The  prisoner  also  said,  that  Mr.  New- 
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man  had  put  his  name  on  the  check.  Mr.  Newman  was 
not  called  as  a  witness;  but  it  was  proved,  that  the 
name  on  the  check  was  not  of  his  hand-writing,  and  that 
the  prisoner  had  never  been  in  bis  service.  It  was  also 
proved,  by  a  clerk  of  Messrs.  Jones  Loyd  &  Co.,  that  No. 
43|  Lothbury,  was  their  banking  house,  and  that  no  per* 
son  of  the  initial  and  name  G .  Andrewes  kept  any  account 
there,  or  had  any  right  to  draw  checks  on  their  house. 

Mr.  Justice  J.  Parke  (in  summing  up). — You  must 
be  satisfied  not  only  that  the  prisoner  uttered  this  check, 
but  also  that  it  is  a  forgery,  and  that  he  knew  it  to  be  so. 
Now,  we  find  that  he  stated  that  he  was  a  servant  of  Mr. 
Newman,  and  that  Mr.  Newman  had  put  his  name  on  the 
back  of  the  check:  but  it  is  shewn,  not  only  that  the 
name  is  not  of  Mr.  Newman's  hand-writing,  but  that  the 
prisoner  never  was  in  his  service.  There  is  no  proof  as  to 
who  this  G.  Andrewes  is,  and  the  question  therefore  is, 
whether  there  is  evidence  sufficient  to  satisfy  you  that 
Andrewes  is  a  fictitious  person.  That  being  a  negative,  it 
is  not  easy  to  prove,  and  the  evidence  from  which  you  are 
asked  to  infer  it,  is  that  this  check  is  drawn  upon  Jones 
Loyd  &  Co.,  no  person  of  that  initial  and  name  having 
any  right  to  draw  on  them.  My  learned  brother  and  my- 
self, after  conferring,  think  that  this  is  sufficient  primd 
facie  evidence  that  he  is  a  fictitious  person;  and  if  there 
was  any  such  real  person  either  keeping  cash  at  this  bank- 
ing house  or  not,  the  prisoner  might  have  produced  him  or 
have  given  some  evidence  on  the  subject.  If  it  had  turned 
out  that  a  person  named  Andrewes  had  drawn  upon  Jones 
Loyd  &  Co.,  without  funds,  that  would  have  been  a  fraud 
and  not  a  forgery ;  but,  we  think,  in  point  of  law,  that  there 
is  sufficient  evidence  of  Andrewes  being  a  fictitious  per* 
son,  more  especially  as  the  prisoner  does  not  produce  any 
evidence,  nor  even  make  any  statement  as  to  who  An- 
drewes is. 

Verdict — Guilty,  on  the  second  count. 

See  the  case  of  Rex  y.  King,  post,  p.  123. 
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jyly  2nd.  ^**  ^*  Bourne. 

A.  was  aghting  InDICTMENT  on  the  stat.  9  Geo.  4,  c.  31,  ss.  11, 12, 
lod  to  pKTra?'  ^^^  Stabbing  and  wounding  James  Lightfoot,  with  mtent  to 
tMs  B.  i«id  hpjd  murder  him.  There  were  two  other  counts,  layinff  the  in- 
him  down  upon  tent  to  be  to  disable  him,  and  to  do  him  some  grievous 

a  locker  on  ,     ,..    . 

board  the  barge     bOOlly  Harm. 

w  re*^bttt  rtrock  ''^^  prosecutoF  Stated  that  the  prisoner  and  his  brother, 
no  blow.  A.  ^bo  was  a  boy  about  six  years  younger  than  himself,  were 
H9idt  that  if  B.  fighting  ou  board  the  barge  Alfred,  which  was  lying  in  the 
mor^'^^^wai  West  India  Docks,  and  in  which  he  (the  prosecutor)  also 
•uffldent  topre-  worked;  that  he  laid  hold  of  the  prisoner  to  prevent  him 

Tent  A.  from  '   ^  ^  '^    ^  ^ 

beatUig  hit  bro-  from  beating  his  brother,  and  held  him  down  on  a  locker, 
diedoftiiis  stab,  but  did  not  Strike  him;  and  that  the  prisoner  stabbed  him 

murder;  but  that 

if  B.  did  more  _ 

than  waa  neoet-  The  prisoner  in  his  defence  said,  that  the  prosecutor 
SZb^STrf     had  knocked  him  down. 

A.'8  brother,  it 
would  have  been 

manda^ghter         Mr.  Justice  J.  Parke  (in  summing  up). — The  prosecu- 
^'  tor  states  that  he  was  merely,  restraining  the  prisoner  from 

beating  his  brother,  which  was  quite  proper  on  his  part; 
and  he  says,  that  he  did  not  strike  any  blow.  If  you  are  of 
opinion  that  the  prosecutor  did  nothing  more  than  was  ne- 
cessary  to  prevent  the  prisoner  from  beating  his  brother, 
the  crime  of  the  prisoner,  if  death  had  ensued,  would  not 
have  been  reduced  to  manslaughter;  but  if  you  think  that 
the  prosecutor  did  more  than  was  necessary  to  prevent  the 
prisoner  from  beating  his  brother,  or  that  he  struck  any 
blows,  then  I  think  that  it  would.  You  will,  therefore, 
consider  whether  any  thing  was  done  by  the  prosecutor 
more  than  was  necessary,  or  whether  he  gave  any  blows 
before  he  was  cut. 

Verdict— Guilty,  on  the  third  count. 
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Rex  f>.  Pearson.  j„/^  3^^. 

I^EE  aniCt  VoU  4,  p.  572.  In  this  case  the  fifteen  Judges  An  indictment 
decided  that  the  11th  and  l^th  counts  of  the  indictment  ^^l^"^^^ 
were  bad,  as  they  did  not  conclude  contra  formam  statuH.  »<>*  conclude 

'  "^  "^  contrajvrmam 

staiutic—Heldt 
by  the  fifteen  Judges,  that  it  was  bad. 
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BEFORE  MR.  JUSTICE  PARK,  MR.  JUSTICE  J.  PARKE, 

AND  BfR.  BARON  HOLLAND. 

--^  1832. 

Rex  v.  Bridget  Culkin.  </a».  7th. 

jMLuRDER.    The  indictment  chared  that  the  prisoner  ^-  ^■^  charged 

*^    '  with  suffocating 

in  and  upon  one  Margaret  Duffy  ''  did  make  an  assault,  B.  bp  placing 
and  that  the  said  Bridget  Culkin,  with  both  her  hands  aLa  the  neck 
about  the  neck  of  the  said  Margaret  Duffy,  the  said  neck  Jk^'T"^*^ 
and  throat  of  the  said  Margaret  Duffy  then  and  there.  ^  convicted 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did  dictment  if  B. 
grasp,  squeeze,  and  press,  and  by  the  grasping,  squeezing,  J^^y^^, 
and  pressing  aforesaid,"  did  suffocate  and  strangle  the  ^^^^  ^y  ^  ^^ 

■^  °  ®  by  any  other 

deceased.  person  in  her 

It  appeared  that  Margaret  Duffy,  a  child  of  about  six  bebgpriVy  u> 
years  of  age,  had  been  suffocated  for  the  purpose  as  was  t^e  commi«iion 
supposed  of  being  dissected.     The  surgeon  said,  that  her     The  phrase 
death  had  been  caused  by  the  pressure  of  a  hand  on  the  necis/'  in  an  m- 
back  of  the  neck,  another  hand  being  held  over  the  mouth.  m„^c"\J'' 
There  was  evidence  tending    to  shew  that  a  man  and  good*  and  is 

1-1  '"111**  ii  not  open  to  the 

woman  had  committed  the  offence;  and  there  was  much  same  objection 
circumstantial  evidence  tending  to  shew  the  guilt  of  the  breast!^^  ^^* 
prisoner. 
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Clarison,  for  the  prisoner^  objected  that  the  mode  of 
the  death  was  improperly  stated  in  the  indictment,  as  it 
was  not  stated  that  the  hand  over  the  mouth  was  the 
cause  of  the  death. 

Mr.  Justice  Park. — It  is  the  same  kind  of  death. 

Mr.  Justice  J.  Parke. — If  the  death  was  proved  to  be 
by  suffocation  at  all  it  would  be  sufficient. 

Clartson. — The  indictment  states  the  pressure  to  have 
been  about  the  neck.  In  stating  a  wound,  it  is  laid  down 
by  Lord  Hale  (a),  that  about  the  breast,  circiter  pectus, 
would  not  be  sufficient. 

■ 

Mr.  Justice  J.  Parke. — ^About  the  breast  might  mean 
only  near  the  breast,  but  about  the  neck  means  round  it 

The  prisoner  was  called  on  for  her  defence. 

Mr.  Justice  J.  Parke  (in  summing  up). — If  you  are 
satisfied  that  this  child  came  by  her  death  by  suffocatioi; 
or  strangulation,  it  is  not  necessary  that  the  prisoner 
should  have  done  it  with  her  own  hands ;  for,  if  it  was  done 
by  any  other  person  in  her  presence,  she  being  privy  to  it, 
and  so  near  as  to  be  able  to  assist,  she  may  be  properly 
c<mvicted  on  this  indictment. 

Verdict — Not  guilty. 

Adolpkus  and  Heaton,  for  the  prosecution. 

Clarksan,  for  the  prisoner. 

[Attorney  for  the  proeectttion— T.  T.  T^yiar.] 

{a)  In  2  H.  P.  G.  185,  it  is  lidd  pectutf  nor  super  partet  potteriores 

down,  that  an  indictment  for  mur-  corporis ;  but  super  faciem  or  caput  f 

der,  8tatinj(  the  wound  to  be  »-  or  super  dextram  partem  corporis, 

per  braehium,  or  mmnum,  or  kUus,  or  m  iufimm  parU  ventris,  are  cer* 

without  Baying  whether  right  or  tain  enough.    See  the  case  of  Rex 

lefty  18  not  good;  nor  Is  circiter  v.  Tye,  Carr.  Supp.  36. 
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Rbx  r.  Kino.  Jflfi.9M. 

X  HE  first  count  of  the  faidictment  charged  the  prisoner  where  s  bill 
vith  baTing  forged  a  bill  of  exchange,  drawn  by  one  ^^tedby 
Thooaa  Webb,  accepted  by  one  Samuel  Knight,  and  j^^^M^ket- 
indoraed  by  the  said  Thomas  Webb,  with  intent  to  de-  place,  Bimung- 
firaud  a  person  named  Beit.  held,  on  an  in- 

In  the  other  counts  of  the  indictment  the  prisoner  was  £^y  of'^e  ^ 
charged  respectively  with  uttering  the  bill,  knowing  it  to  acceptance,  that 
be  forged;  with  forging  the  acceptance ;  with  uttering  the  quiHes  made  at 
bill,  knowing  the  acceptance  to  be  forged ;  with  forging  thTpraLclaor,^ 
the  indorsement,  and  with  uttering  the  bill  knowing  the  ''^V;;S"id\r" 
indorsement  to  be  forged.  the  place,  was 

From  the  evidence  of  Mr.  Beit^  the  prosecutor,  who  jnry,  though 
was  a  dealer  in  German  ulver,  it  appeared  that  the  pri-  "0,^^  ^uaT* 
■oner  applied  to  him  about  the  beginning  of  the  month  of  e^i^^^Qce  pven 
June,  saying  that  he  wished  to  purchase  some  German  non-esutenceof 
silver,  that  his  name  was  King,  of  King-square,  which  was  ^^Tu  used. 
chiefly  his  property,  and  derived  its  name  firom  him ;  that 
he  was  out  of  business  himself,  but  was  requested  to  make 
the  purchase  by  some  friends  in  the  country.    He  left  at 
that  time  without  taking  any  of  the  metal ;  but  came  again 
on  the  9th,  and  brought  with  him  a  person  whom  he  de- 
scribed as  a  manufacturing  man.    The  metal  was  to  be 
paid  for  in  cash,  and  the  prisoner  took  from  his  pocket 
the  bill  of  exchange  in  question,  and  said  it  had  a  little 
time  to  run,  and  he  could  not  very  well  get  it  discounted, 
and  therefore  he  would  leave  it  with  the  prosecutor  till 
the  Monday  following.     He  did  not  come  again  at  all. 
The  bill  purported  to  be  accepted  by  '*  Samuel  Knight, 
Market-place,  Birmingham."     The  second  indorsement 
on  the  bill  was  proved  to  be  in  the  prisoner's  handwriting* 
The  prosecutor  stated  that  he  went  twice  to  Birmingham 
to  inquire  after  Knight,  and,  on  the  second  occasion,  in- 
quired at  the  bank  there,  and  at  a  place  where  the  over- 
seers of  the  poor  met    He  also  stated  that  he  had  made 
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1832.  ^  inquiries  at  Nottingham^  at  which  place  the  bill  purported 
to  be  drawn,  for  Thomas  Webb,  the  drawer,  but  was  not 
able  to  hear  any  thing  of  him.  On  his  cross-examination, 
he  admitted  that  he  was  a  stranger  to  both  these  places, 
and  that  he  had  not  procured  any  person  from  either  place 
to  prove  that  such  persons  as  Knight  and  Webb  were  not 
known  at  them.  On  his  re-ezamination  he  stated,  that 
he  had  made  inquiries  in  King-square,  but  could  not  hear 
of  any  such  person  as  the  prisoner  there. 

Carringiont  for  the  prisoner,  submitted  that  the  eyi- 
dence  of  the  prosecutor  did  not  satisfactorily  shew  that 
the  signatures,  "  Samuel  Knight  *'  and  "  Thomas  Webb,** 
were  not  those  of  real  persons.  He  referred  to  the  case 
of  a  prosecution  at  the  instance  of  the  King's  College,  in 
London,  where,  to  prove  that  a  certain  name  was  fictitious, 
the  twopenny  postman,  and  also  a  police-officer  of  the 
district  in  which  the  person  was  described  as  residing, 
were  called  as  witnesses;  and  he  contended,  that,  in  the  pre* 
sent  case,  witnesses  should  have  been  called,  who  were 
well  acquainted  with  Birmingham  and  Nottingham  re* 
spectively. 

Mr.  Justice  J.  Parke  (after  conferring  with  the 
other  Judges  present)  said — I  have  consulted  with  my 
learned  brothers,  and  they  are  of  opinion  with  me  that  it 
is  evidence  to  go  to  the  Jury.  It  is  not,  certainly,  the  most 
satisfactory  evidence ;  nor  is  it  the  evidence  that  is  usually 
given  in  such  cases :  but  it  is  evidence.  It  will  be  for  the 
Jury  to  say  whether  it  is  sufficient. 

The  prisoner,  in  his  defence,  said  that  he  took  the  bill 
from  Thomas  Webb,  the  drawer,  and  gave  him  value 
for  it. 

Two  witnesses  were  called  on  his  behalf,  who  stated 
that  they  knew  Thomas  Webb,  and  that  the  drawing  and 
indorsement  were  of  his  handwriting.    They  described 
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as  having  lived  at  one  time  at  Nottingham,  and  at 
another  in  Weymouth-terrace,  Hackney-road. 

The  prosecutor  said,  that  the  person  who  came  with 
the  prisoner  was  described  as  living  in  Weymouth-terrace, 
but  his  name  was  said  to  be  Smith.  No  such  person, 
however,  could  be  found  on  inquiry  there. 

Mr.  Justice  J.  Parke  (in  summing  up)  said — The  first 

question  for  your  consideration  will  be,  whether  you  are 

satisfied  that  the  acceptance    in  the  name  of  Samuel 

Knight  is  in  the  name  of  a  person  not  in  existence.  There 

is  some  evidence  of  this.     The  prosecutor  says,  he  was 

twice  at  Birmingham^  and  on  the  second  occasion  inquired 

at  the  bank,  and  at  a  place  where  the  overseers  met. 

Certainly  thb  is  not  the  most  satisfactory  evidence.     A 

banker  from  Birmingham,  or  an  overseer,  might  have  been 

called.  On  the  other  hand,  the  prisoner,  who  best  knows  the 

state  of  the  matter,  has  not  called  any  body  to  prove  that 

there  is  such  a  person  as  Samuel  Knight,  whose  writing  it 

is.     If  he  had  done  this,  it  would  have  been  satisfactory. 

It  will  be  for  you  to  say,  whether  the  inquiries  made  by 

Beit  are  sufficient,  in  the  absence  of  any  evidence  on  the 

part  of  the  prisoner.     If  you  think  they  are,  then  you  will 

find   him  guilty,  otherwise  not.    With  respect  to  the 

indorsement  of  Webb,  the  prisoner  has  produced  evidence. 

It  may  be  a  fraudulent  transaction  altogether ;  yet,  if  the 

signatures  are  those  of   persons  actually  in  existence, 

though  the  bill  may  be  false  and  fraudulent,  still  it  cannot 

be  said  to  be  forged. 

Verdict — ^Not  guilty. 

Carrington,  for  the  prisoner. 

The  prisoner  was  also  indicted  for  ordered  to  be  detained  in  custody 

stealing  the  metal;  but  it  appear-  on  a  charge  of  conspiracy,  for 

ing  from  the  prosecutor's  state-  which  a  true  bill  had  been  found, 

ment  that  he  parted  with  the  pro-  See  the  case  of  Rex  v.  BackUry 

perty  in  the  article,  an  acquittal  ante,  p.  118. 
was  taken ;  but  he  was  afterwards 
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'Jan,  lOM.  Rex  0.  Hughes  and  Ann  Worsley. 

If  an  indictment  X  HE  indictment  charged   the   prisoner  Hughes  with 

anoUie]^**wi*th  shooting  at  the  prisoner  Worsley  with  intent  to  murder 

!r^*i*°  ™'n  ^®'*  ^^^  ^^^  prisoner  Worsley  with  being  present  aiding  and 

the  counts  aver  assisting  him  (a).  Another  count  charged  the  intent  to  be, 

was  loaded  with  to  do  her  somc  grievous  bodily  harm.    There  were  other 

u^^Mkt!  it  counts  in  the  indictment,  but  all  of  them  stated  the  shoot- 

must  appear  ing  to  be  with  a  pistol,  loaded  with,  gunpowder  and  a 

that  the  pUtol       ,      ,       ,    „  r         >  .  ©      r 

was  loaded  with  leaden  bulleL 

prisoner  wiu  1^       From  the  evidence  on  the  part  of  the  prosecution,  it 
enUtiedtoan      appeared  that  the  prisoner  Worsley  was  housekeeper 

to  a  person,  named  Bentley,  who  had  an  organ,  which  the 
prisoner  Hughes  was  in  the  habit  of  coming  to  play ;  that 
on  Saturday,  the  22nd  of  October,  he  came  about  tea- 
time,  and  Bentley  left  him  in  company  with  the  prisoner 
Worsley,  at  ten  o'clock  at  night,  when  he  retired  to  rest. 
About  eleven,  he  was  awakened  from  sleep  by  the  report 
of  fire-arms,  accompanied  by  the  sound  of  a  fall  upon  the 
floor  overhead  in  the  room  in  which  he  left  the  prisoners. 
He  immediately  rose,  and  went  into  the  housekeeper's 
room,  and  discovered  both  prisoners  lying  on  the  floor. 


(a)  In  Hawkins's  Pleas  of  the 
Crown,  title  Felo  de  se,  Book  1, 
c.  9}  8.  6>  it  is  said,  "  He  who  kills 
another,  upon  his  desire  or  com- 
mand, is,  in  the  judgment  of  the 
law,  as  much  a  murderer,  as  if  he 
had  done  it  merely  of  his  own 
head;  and  the  person  killed  is 
not  looked  upon  as  9k  felo  do  se, 
inasmuch  as  his  assent  was  merely 
void,  as  being  against  the  laws  of 
Qod  and  man.  But  where  two 
persons  agree  to  die  together,  and 
one  of  them,  at  the  persuasion  of 
the   other,   buys   ratsbane,    and 


mixes  it  in  a  potion,  and  both 
drink  of  it,  and  he  who  bought 
and  made  the  potion  surviFes  by 
using  proper  remedies,  and  the 
other  dies ;  perhaps,  it  is  the  bet- 
ter opinion,  that  he  who  dies  shall 
be  adyudged  a  felo  de  te,  because 
all  that  happened  was  originally 
owing  to  his  own  wicked  pur- 
pose, and  the  other  only  put  it  in 
his  power  to  execute  it  in  that 
particular  manner.** 

See  also  Rex  ?.  Djfion,  Russ.  & 
Ry.,  G.  C.  R.  523;  and  Carr.  Sup. 
230. 
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bleeding.  On  their  being  askedi  what  was  the  matter, 
and  who  fired?  the  male  prisoner  said,  **  I  fired  one  pis- 
tol at  her,  and  the  other  at  myself."  The  woman  only 
said,  "  Lord,  have  mercy  upon  me."  They  were  taken  to 
St«  Thomas's  Hospital,  where  the  man  said — **  He  could 
feel  the  ball  somewhere  in  his  cheek."  The  woman  be- 
ing asked  there,  whether  she  wished  Hughes  to  shoot 
her?  replied — That  she  did;  and  had  removed  her  cap 
for  the  purpose.  The  surgeon,  who  attended  them,  be- 
fore they  were  removed  to  the  hospital,  said,  that  both 
prisoners  were  bleeding  from  the  ear,  the  bones  of  which 
were  shattered,  but  no  bullet  could  be  found  on  exami- 
nation, internally  and  externally,  either  in  the  man  or  the 
woman*  He  added,  that  he  thought  the  wound  was  either 
from  the  ball  or  the  wadding  of  a  pistol;  and  that  the 
wadding,  if  rammed  down  tight,  might  have  produced  the 
effect,  without  any  ball.  It  was  also  proved,  that  search 
was  made  in  the  room,  but  no  ball  was  found. 

C  PhillipSf  for  the  prisoners,  submitted  that  the  aver- 
ment in  the  indictment,  that  the  pistol  was  loaded  with  a 
bullet,  had  not  been  proved,  and  therefore  the  case  was 
not  sustained.  He  referred  to  Archbold's  Treatise  upon 
Mr.  Peel's  Acts,  Vol.  2,  p.  43,  where,  in  a  note  to  the 
form  of  an  indictment  for  shooting,  which  stated  the  pis- 
tol to  be  loaded  with  a  leaden  bullet,  it  is  said — "  The  pro- 
secutor must  prove  the  shooting,  as  stated  in  the  indict- 
ment ;  and  either  must  shew  expressly,  that  the  pistol  was 
loaded  with  gunpowder  and  a  bullet,  or  prove  circum- 
stances, from  which  the  Jury  may  fairly  infer  it.** 

Holland,  B.,  who  tried  the  case,  consulted  with  Mr. 
Justice  Park,  and  Mr.  Justice  James  Parke,  who  were 
present,  and  then  said  to  the  Jury — The  offence  is  charg- 
ed, in  every  count  of  the  indictment,  as  having  been  com- 
mitted with  a  pistol,  loaded  with  a  leaden  bullet.  If  the 
question  had  arisen  with  respect  to  the  pistol  fired  by 
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the  man  at  himselfi  I  should  have  felt  it  my  duty  to  leave 
it  to  yoU|  on  his  declaration,  that  he  thought  he  felt  a  ball 
in  his  cheek.  But  he  might  have  intended  to  kill  himselfi 
being  weary  of  life,  though  he  might  not  have  intended 
to  kill  the  woman,  notwithstanding  her  request  I  have 
consuUed  with  my  learned  brothers,  and  it  is  our  opinion, 
that  the  indictment  is  not  sufficiently  proved,  to  justify 
you  in  a  verdict  of  guilty  (a). 


Verdict — Not  guilty. 


C.  PhillipSt  for  the  prisoner. 


(a)  In  the  case  of  Rex  v.  KUch' 
en,  Ru88.  &  Ry.  C.  C.  R.  95,  cited 
Carr.  Sup.  239,  (which  dedded, 
that  when  a  pistol  was  fired  so 
near,  and  in  such  a  direction  as 
to  be  likely  to  kill,  &c.,  and  with 
intent  to  do  so,  it  was  a  shooting 
within  the43  Geo.  3,  c.  58,  though 
it  was  loaded  mth  powder  and 


paper  only),  the  indictment  con- 
tained counts— ^/irvf,  for  shooting 
ioiih  a  loaded  pittol;  iecondfy,  for 
shooting  with  a  pistol  loaded  with 
gunpowder  only;  and  thirdly ,  for 
shooting  with  a  pistol  loaded  wUh 
gunpowder  ^jand  other  deitructive 
tnateriaii.  See  the  case  of  Rex  t. 
Harrig,poit, 


Jan*  IIM. 


A.  wu  indicted 
for  the  roan- 
•Uughter  of  B., 
by  a  blow  of  a 
hammer.    No 
proof  was  (^ren    hand, 
of  the  fCriking 
of  any  blow, 
only  of  a  scuf- 
fle between  the 
parties.     The 
appearance  of 
the  injury 


Rex  0.  Martin. 

X  HE  prisoner  was  indicted  for  the  manslaughter  of  Ann 
Evans.  The  indictment  charged  the  wound  to  have  been 
inflicted  by  a  blow  with  a  hammer,  which  he  held  in  his 


It  appeared  that  the  prisoner  and  the  deceased  lodged 
in  the  same  house,  and  that,  on  the  day  in  the  indictment, 
(frequent  disputes  having  previously  taken  place  on  the 


consistent  with 

the  supposition,  either  of  a  blow  with  a  hammer,  or  of  a  push  against  the  lock  or  key  of  a  door: — 
Held,  that  if  it  was  occasioned  by  a  blow  with  a  kawtrntr  or  anjf  other  hard  tubitanee  held  in  the 
hand,  it  was  sufficient  to  support  the  indictment;  bat  otherwisei  if  it  wu  tha  result  of  a  puth 
against  the  door. 


i 
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same  subject)^  a  quarrel  arose  about  a  staircase  window, 
wbich  the  prisoner  wbhed  to  keep  shut,  and  the  deceased 
wished  to  have  open.  The  prisoner  had  twice  shut  it,  and 
a  son  of  the  deceased  was  about  to  open  it  a  second  time, 
when  abusive  words  passed^  between  them,  which  the  de- 
ceased interfered  to  put  an  end  to,  and  a  scuffle  ensued; 
in  the  course  of  which,  it  was  suggested,  that  the  prisoner^ 
who  had  a  small  glazier's  hammer  in  his  hand,  struck  the 
deceased  on  the  back  of  the  neck  with  it.  The  surgeon 
who  attended  the  deceased  said,  that  there  was  a  bruise 
on  the  back  of  the  neck,  just  over  the  spine;  and  that  it 
was  such  an  injury  as  would  be  likely  to  be  produced  by 
the  blow  of  a  small  hammer.  It  appeared  that  the  de« 
ceased  was  not  in  a  good  state  of  health,  and  that  she  was 
desired  to  remain  in  the  hospital,  where  she  could  be  best 
attended  to,  but  would  not. 

The  prisoner  in  bis  defence  said,  that  he  did  not  strike 
the  deceased  with  a  hammer,  and  did  not  know  how  she 
received  the  injury,  unless  it  was  by  striking  against  the 
door  in  the  struggle,  as  it  was  dark  at  the  time. 

The  surgeon  being  called  up  again  said,  that,  from  the 
appearance  of  the  injury,  it  mighi  have  been  occasioned 
by  a  fall  against  the  lock  or  the  key  of  the  door,  but 
not  against  the  flat  part  or  the  edge ;  but  he  repeated, 
that  the  appearance  was  quite  consistent  with  the  suppo- 
sition, that  the  blow  was  fpien  by  a  hammer. 

C.  Phittipi,  for  the  prisoner^  submitted,  that,  with  this 
uncertainty,  the  indictment  coidd  not  be  sustained. 

Mr.  Justice  J.  Parke. — It  will  be  for  the  Jury  to  say, 
whether  the  injury  was  occasioned  by  a  blow  of  a  hammer, 
or  by  a  knock  against  the  door. 

His  Lordship  afterwards  (in  summing  up)  said — The 
indictment  charges  that  the  prisoner,  wilfully  and  felo- 
niously, struck  the  deceased  with  a  hammer.    The  kind 

VOL.  V.  K 
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of  instrument  is  immaterial.  There  is  no  count  which 
describes  the  injury  to  have  been  occasioned  by  her  be- 
ing struck  against  the  door  in  the  struggle.  If,  there- 
fore,  you  are  of  opinion,  that  the  injury  was  occasioned  by 
a  fall  against  the  door,  produQed  by  the  act  of  the  pri- 
soner,  it  will  not  do ;  but  if  you  think  that  the  injury  was 
occasioned  by  a  blow  given  with  a  hammer,  or  with  any 
other  hard  substance  held  in  the  handj  then  the  indict- 
ment  will  be  sufficiently  proved.  It  is  said,  that  the  de- 
ceased was  in  a  bad  state  of  health ;  but  that  is  pei^fectly 
immaterial,  as,  if  the  prisoner  was  so  unfortunate  as  to  ac^ 
celerate  her  death,  he  must  answer  for  it.  You  will  give 
me  your  opinion,  whether  you  think  the  injury  arose  from 
the  blow  being  given  with  a  hammer,  or  by  a  fall;  and  if 
you  think  by  the  latter,  I  will  put  the  case  in  a  train  for 
further  consideration  hereafter. 


C.  Phillips  submitted  to  his  Lordship,  that  if  the  Jury 
thought  the  injury  was  occasioned  by  a  fall,  the  prisoner 
ought  to  be  acquitted.  He  referred  to  Rex  v.  Kelly  (a)j 
and  Rex  v.  Thompson  (A). 

Mr.  Justice  J*  F4R[XB  assented. 

And  the  Jury  said,  they  were,  of  opinion,  that  the  in- 


(a)  R.  &  M.  G.  C.  R.  113. 
That  case  decides,  that  'Mn  aa 
indictment  for  murder  or  man- 
slaughter, when  the  cause  of  death 
IS  knockinfi^  a  person  down  with 
the  fist,  upon  a  stone  or  other 
substance,  the  charge  should  be 
accordingly;  and  a  charge  that 
the  prisoner  with  a  stone,  &c., 
which  he  held  in  ids  right  hand, 
gave  and  struck  a  mortal  blow, 
will  not  be  sufficient,  especially 
if  there  be  no  statement,  that  the 
person  knocked  thedeoeaseddown 


upon  the  ground.** 

(6)  R.  &  M.  C.  C.  R.  139.  The 
ctifference  between  this  case  and 
Hex  V.  Kelly  consisted  In  the 
statement  of  the  cause  of  death 
in  the  indictment,  which  was, 
that  the  prisoner  assaulted  the 
deceased,  and  struck  and  beat 
him  on  the  hea^  and  thereby, 
then  and  there,  gave  him  divers 
mortal  blows  and  bruises,  &c. 
The  fiicts  and  the  decision  were 
umilar.  See  these  cases,  Carr. 
Supp.  75. 
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jury  was  occasioned  by  a  blow  given  with  a  hammer,  and 
therefore,  found  the  prisoner  guilty;  but  they  thought 
that  it  was  given  under  great  excitement,  and  therefore 
recommended  him  to  mercy.  They  added,  that  they 
thought,  he  had  the  hammer  in  his  hand,  for  the  pur- 
pose of  nailing  down  the  window. 

C.  Phillips f  for  the  prisoner. 
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Jtify  Uth.     Doe  on  the  Demise  of  Packer  and  Others  v.  Milliard 

and  Others. 

Ejectment  to  recoyer  eight  houses  at  Thatcham. 


fffff   of  elect* 

ment,  the  certifl-      The  lessor  of  the  plaintiff  was  the  assignee  of  an  annuity 
muiL^uflder^  charged  on  these  houses^  which  was  in  arrear. 
•ut  n  Geo.  4,      There  was  a  verdict  for  the  plaintiff. 

fn  hmMdkUt 

poMMriop,  or  the       Tolfourd,  for  the  lessors  of  the  plain  tiff,  applied  for  a  cer- 

CAte  IDlUt  kSKQ  _ 

Iti  ordinuy        tificate,  under  the  stat.  1 1  Geo.  4,  c.  70|  s.  S8  (a),  to  enti- 
tfbeludge*         tie  the  lessors  of  the  plaintiff  to  inunediate  possession. 

ahonld  think 
thataome  time 

ought  to  be  ai-       Mr.  Justice  Park. — Under  this  act  of  Parliament,  I 

lowed  to  the  ,.  .  _*•/■      ^    r      •  j*   ^  • 

defendant*  be     must  either  give  you  a  certificate  for  tmmedtaie  possession, 

tiftlitefor* iSr  ^^  y^^  ^^^^  ^"^  **'^  Michaelmas  Term.    The  act  of  Par- 
mediau ^omear'   Uament  ffives  me  no  discretion  as  to  time;  however,  I  will 

tioD,  theleaior  ^ 

of  the  plaintiir 

widertaldng 

not  to  enforee  it       (a)  Set  forth  antef  Vol.  4,  p.  589»  n.  (a);  sod  lee  the  case  of  Doe 

for  a  certain        ^^^  WUUamwL  v.  DawBon,  lb. 
ome. 
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grant  the  certificate^  if  the  lessors  of  the  plaintiff  will  under- 
take not  to  put  his  writ  of  possession  in  force,  if  the  arrears 
of  the  annuity  are  paid  within  a  month. 

Talfourd^toT  the  lessors  of  the  plaintiff,  consented  to  this 
undertaking,  which  was  entered  by  the  associate  on  the 
back  of  the  Nisi  Prius  record. 

Talfourd  and  Carringian,  for  the  plaintiff. 
Russell,  Serjt.,  for  the  defendant. 

[Attomiea — AL  Hodding,  and  Holmes  Sf  £.] 


BEFORE  MR.  JUSTICE  PATTE80N. 


Rex  v.  Crutchlby.  jti/y  n^^. 

Indictment  on  the  stat.  7  &  8  Geo.  4,  c.  so,  s.  4  (a),  Od  ao  indict. 
for  destroying  a  threshing  machine,  the  property  of  a  ^tV^&g  o«o. 
person,  named  Austin.    There  were  other  counts  for  da-  J'A^^*' 
maging  it  with  intent  to  destroy  it,  and  for  damaging  it  threshing  ma* 

..1    ....  J       -x         1  chine,  the  Judge 

With  intent  to  render  it  useless.  aUowed  m  wit- 

It  appeared,  that,  at  about  ten  o'clock  in  the  night  of  the  litJtheiuir^ 
22nd  of  November,  18S0,  a  mob  came  to  the  farm  of  Mr.  by  whom  the 

machine  wai 

Austin,  and  broke  his  threshing  machine  to  pieces.  It  broken  did  not 
was  proved,  that  the  prisoner  was  with  this  mob,  and  that  togowitb^^ 
he  gave  the  threshing  machine  a  blow  with  a  sledge  hammer.  ^  ^^  ^'"'^ 

to  give  one  blow 

Mr.  Justice  Patteson  allowed  the  witnesses  for  the  pro-  ^a^'Si^h^'' 
secution  to  be  asked,  in  cross-examination,  whether  many  ther.atthetiine 

when  the  pri- 

persons  had  not  been  compelled  to  join  this  mob  against  loner  and  hfan- 

■elf  were  fbroed 

to  join  the  mob, 

they  did  not  agree  together  to  run  away  from  the  mob,  the  ftnt  opportunity. 

(a)  Set  forth  ante^  Vol.  4,  p.  449,  n. 
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their  will,  and  whether  the  mob  did  not  compel  each  per- 
son to  give  one  blow  to  each  threshing  machine  that  they 
broke. 

For  the  defence,  William  Davis  was  called.  He  was  the 
gamekeeper  of  Mrs.  Bainbridge,  in  whose  service  the  pri- 
soner was  as  an  under-keeper.  He  stated,  that,  being  on 
the  watch,  at  Mrs.  Bainbridge's  preserves,  the  mob  laid 
hold  of  himself  and  the  prisoner,  and  compelled  both  to  go 
with  them,  for  the  purpose  of  breaking  threshing  machines. 

Mr.  Justice  Pattbson  allowed  this  witness  to  state,  that 
before  the  prisoner  and  himself  had  gone  many  yards  with 
the  mob,  they  agreed  to  run  away  from  the  mob  the  first 
opportunity. 

The  witne»  stattd»  that  be  ran  afway  horn  the  mob  in 
about  ten  minutes,  and  that  the  prisoner  joined  him  in 
about  a  quarter  of  an  hour  after  that  time,  and  that  they 
then  returned  to  their  watching  at  the  preserves. 

Verdict— Not  guilty  (a). 


(«)  hi  general,  wiiat  a  part^ssyt 
is  not  evidence  in  his  &? ouiv  un-> 
less  it  be  partof  aconTersation,  of 
which  some  other  part  has  been 
already  given  in  evidence  by  the 
oppositeparty.  However,  where  a 
declaration  of  a  party  accompamee 
an  act,  and  is  a  part  of  the  trans- 
action, it  becomes  admissible. 
Thns,  the  declarations  of  a  bank- 
rupt when  he  leaves  his  house  are 
constantly  neceived,  to  shew  the 
motive  of  his  going;  so,  vrbaX  a 
person  sajrs  immediately  on  receiv- 
ing a  hurt»  may  be  given  in  evi- 
dence. And  in  the  ease  of  Avaon 
V.  Ximaird,  6  East,  193,  Ld.  Eilen-^ 
bormigk  said,  that,  in  an  action  for 
criai*  eoiUf  he  would  receive  evi- 


dence, that  the  wife  had  sud  at  the 
time  she  left  her  husband's  house, 
that  she  did  so  from  the  immediate 
terror  of  personal  violence  from 
him. 

Hie  deciandons  and  oondnct 
of  a  party  to  explain  his  acts  are 
often  extremely  material  in  cases 
of  mutiny  on  board  ships,  as  it 
frequently  happens,  that  when  the 
mutineers  have  deposed  their  cap- 
tttn,  they  find  that  none  of  them 
are  able  to  navigate  the  ship,  and 
they  then  force  one  of  the  officers 
to  assume  the  command  of  her; 
and  he  is,  in  many  cases,  brought 
to  trial,  because  he  iqppeared  to 
have  been  acting  with  and  direct- 
ing the  niutineers. 
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'Pyrtvhii,  for  the  prosecution.. 

Carrington,  for  the  defence.  Rex 

[Attoniies— ifanrfy  *  u^iufrews,  and  Be/r/feW.]  Crutchlet. 


BEFORE  MR.  JUSTICE  PARK. 


Rex  v.  Weale.  j^y  X5£^^ 

X  HE  prisoner  was  indicted  upon  the  stat'.  7  &  8  Geo.  4,  on  an  indict- 
c.  29,  8.  26  (a),  for  having  feloniously  killed  and  carried  ^tV"&  ? 
away  a  deer  kept  in  an  uninclosed  part  of  the  forest  of  ^?:  t'  ^'^^* 

^  ^       *  "^  ■.  26,  for  killing 

Wychwoodi  in  the  county  of  Oxford,  he  h  aving  previously  a  deer  after  a 
been  ccmvicted  by  a  Justice  of  the  Peace  for  an  offence  re-  mary^con^™' 
lating  to  deer,  for  which  a  pecuniary  penalty  is,  by  that  act,  ^on  by  u^Jjua- 
iniposed,  namely,  the  offbnce  of  having  used  a  gun  in  the  ^^*  ^^  ^  P^®- 

,  vious  offence 

same  county,  for  the  purpose  of  killing  deer  in  the  said  fo-  was  put  in :~ 
rest,  within  sect.  S8  of  the  same  statute  (i).  ^  conViction'wat 

On  the  pitt  of  the  prosecution,  a  conviction  of  the  pri-  ^j^jj^n^n '^t°' 
soiier  for  the  previous  offence  was  proved,  and  offered  in  ing  the  offence, 
evidence.  The  conviction  was  by  ftod  Justices  of  the  Peace.  pUce  at  which 
After  stating  the  venue  in  the  margin  in  the  usual  form,  it  |ni7^!^but  the 
set  forth,  that  on  a  certain  day  (naming  it),  in  the  year  ^"•^'  \ 
tSSO,  at  a  certain  place  (naihing  it),  in  the  county  of  Ox-  distribution  of 
ford,  tile  prisoner  was  convicted  before  us,  A.B.  and  C.  D.«  U^a^editto  the 
too  of  his  Majesty's  Justices  of  the  Peace  for  the  said  ?^*^^^^^  ^*' 
county,  for  that  he  (the  prisoner)  did,  on  a  certain  day  county,  **  where 
(tt^^ing  it),  unlawfully  and  wilfully  use  an  engine,  called  a  was  comoiit- 
gun,  for  the  purpose  of  killing  deer  in  the  forest  of  Wych-  ^uffld^f"^' 
wood,  but  omitted  to  state  where  or  in  what  county  the  of^ 
fence  was  committed.  It  then  proceeded  to  inflict  a  pecu- 
niary penalty  upoil  the  prisoner,  and  directed  such  pe- 

(a)  Set  forth  Carr.  Supp.  305.      (6)  Set  forth  Id.  363. 
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1831.  ndty  to  be  paid  to  the  overseen  of  the  poor  of  the  pariah 
of  D.J  in  the  said  county,  **  where  the  said  offence  was 
committed.** 

Busbt/f  for  the  prisoner.-^I  submit  that  this  conviction 
cannot  be  received  in  evidence,  on  two  grounds :  first,  be- 
cause the  offence  charged  therein  was  cognizable  only  by 
one  justice  of  the  peace,  whereas  the  conviction  was  by 
two;  and,  secondly ,  because  it  is  not  stated  that  the  pri- 
soner had  used  the  gun  in  the  county  of  Oxford.  Upon 
the  first  objection  I  submit  that  in  every  case  where  a  jus- 
tice of  the  peace  exercises  a  statutable  jurisdiction,  the 
provisions  of  the  statute  touching  the  particular  matter 
must  be  strictly  pursued.  Now,  by  s.  28  of  this  statute, 
upon  which  the  conviction  was  founded,  jurisdiction  is 
given  to  **  a  justice  of  the  peace,**  not  to  a  justice  or  jus- 
tices of  the  peace ;  but  the  conviction  in  question  was  by 
two  justices  of  the  peaccj  and,  therefore,  did  not  pursue 
the  provisions  of  the  statute.  The.  conviction  must  be 
taken  to  have  been  made  by  the  justices  jointly  or  sever- 
^y;  if  joinUy,  it  is  not  within  the  act;  if  severally,  the 
Court  cannot  say  by  which  of  the  justices  it  was  made  in 
preference  to  the  other;  and  also,  in  that  view  of  the  ques- 
tion, the  prisoner  appears  to  have  been  convicted  twice, 
ue.  once  by  each  justice.  Whether  joint  or  several,  the 
conviction  is  bad.  With  respect  to  the  second  objec- 
tion, I  submit  that  the  want  of  a  venue  in  stating  the  of- 
fence is  a  fatal  defect.  The  offence  charged  was  the 
using  a  gun  for  the  purpose  of  killing  deer;  the  using  the 
gun,  therefore,  for  the  purpose  mentioned,  and  not  the  kill- 
ing of  the  deer,  was  the  real  off*ence,  and  the  offence  might 
have  been  committed  in' one  county,  and  the  deer  have 
been  killed  in  another.  It  was,  therefore,  necessary  that 
the  conviction  should  state  expressly  that  the  prisoner  had 
used  the  gun  in  the  county  of  Oxford,  which  it  has  omitted 
to  do;  consequently  it  does  not  appear  that  the  convicting 
justices  had  any  jurisdiction*  The  venue  in  the  margin 
does  not  aid  the  defect,  because  that  only  aids  informal 
allegations,  and  not  matters  of  substance;  and  the  state- 
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ment  in  the  adjudicating  part,  that  the  forfeiture  was  to  be 
paid  to  the  overseers  of  the  poor  of  the  parish  of  D.  in  the 
county  of  Oxford,  *'  where  the  said  offence  was  com- 
mittedf"  is  equally  unavailing,  on  the  ground  that  a  sub- 
stantial defect  in  a  conviction,  as  the  want  of  a  venue  in  the 
description  of  the  offence,  cannot  be  helped  by  reference 
to  a  subsequent  part  of  the  conviction,  or  by  intendment  or 
argument.  And,  besides  tiiis,  in  the  form  of  conviction  set 
out  in  s.  71  of  the  statute  (a),  a  direction  is  given  to  specify 
the  place  where  the  offence  was  committed. 

Mr.  Justice  Park  overruled  the  first  objection,  holding 
that  a  conviction  by  two  justices  was  good;  but  called 
upon  Abbot f  who  appeared  for  the  prosecution,  to  answer 
the  second  objection. 

Abbot  contended  that  it  sufficiently  appeared,  upon  the 
face  of  the  conviction,.that  the  ofience  was  committed  in  the 
county  of  Oxford,  which  gave  the  justices  jurisdiction ; 
for  that,  assuming  that  the  venue  in  the  margin  did  not 
aid  the  alleged  defect,  the  statement  in  the  adjudicating 
part,  that  the  forfeiture  was  to  be  paid  to  the  overseers  of 
the  poor  of  the  parish  of  D.  in  the  said  county,  ''  where 
the  said  offence  was  committed,**  was  a  sufficient  allegation 
that  the  prisoner  had  used  the  gun  within  the  county  of 
Oxford,  and  supplied  the  omission  in  the  description Jof 
the  offence. 

Mr.  Justice  Park  expressed  himself  of  this  opinion,  and 
received  the  conviction  in  evidence. 

Verdict— Guilty  (i). 

Abbot,  for  the  prosecution. 
Busby,  for  the  prisoner. 

(a)  Set  forth  Carr.  Supp.  359.       one  of  the  learned  counsel  engage 
{h)  For  the  report  of  this  ca8e     ed  in  it. 
we  «re  indebted  to  the  kindness  of 
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WORCESTER  CITY  ASSIZES. 


BEFORE  MR.  JUSTICE  PARK. 


July  20M.  Rex  e.  Walters. 

A  bankrupt  u  InDICTMENT  on  the  Stat.  6  Geo.  4,  c.  16^  s.  US  (a), 
tiie  itatla  Oeo.4"  ^^^  concealing  two  account  books.  The^r«/  count  of  the 
c.  16.  i.  112,  for  indictment  stated,  that,  on  the  17th  of  NoYcmber,  1  Will 

concealing  hu  '  '  ' 

book!  till  after  4,  the  prisoner  was  a  trader  and  shoemaker  at  Worces* 
ed  hii  laft  eza-  tcr,  and  that  he  was  indebted  to  Peter  Fish  in  a  sum  ex- 
"parouiidence  needing  100/.,  to  wit,  ISl/.  10«.;  and  that  he  became  a 
ofany  thing  that  bankrupt  within,  &c.    It  then  stated  the  petition  and  the 

a  bankrupt  sayi  - 

attheUmeofhii  commission  at  length;  and  that  the  commissioners,  before 
tion,^  cannot'be  ^^^7  sctcd,  took  the  oaths ;  and  that  the  prisoner  was  duly 
received,  ai-       declared  a  bankrupt.     It  then  stated,  that  notice  of  the 

though  It  should  '^  ' 

appear  that  no    commission  and  adjudication  was  personally  served  on  the 

part  of  what  he..  tii...  ii 

•aid  was  uken  bankrupt,  be  then  bemg  m  prison ;  and  that  notice  was 
^^Whe^r.'cnf  &^^^  >"  ^^^  Gazette,  and  three  public  meetings  held ;  and 
such  an  indict-    that  after  the  commission  and  adjudication,  and  after  these 

menti  the  peti- 

tinning  creditor  notlccs,  the  prisoner  did  feloniously  &c.  conceal  diYers,  to 
witneMtrprove  ^^^9  ^^^  books  of  account,  to  wit,  a  ledger  and  cash* 
the  petitioning     {^^^j^  ^^h  intent  then  and  there  to  defraud  his  creditors. 

creditor*!  debt—  ' 

Qfutre.  The  second  count  stated  that  the  prisoner  was  a  trader, 

and  was  indebted  to  Peter  Fish  in  a  sum  exceeding  100^, 
and  had  become  bankrupt,  and  that  a  commission  of  bank« 
rupt  had  duly  issued  under  the  great  seal,  directed  to 
certain  commissioners  therein  named,  by  whom  the  pri- 
soner was  duly  declared  bankrupt,  of  which  he  had  notice. 
It  then  charged  that  he  feloniously  removed  the  two 
books.  There  were  two  similar  counts  for  removing  the 
books. 

(a)  Set  forth  in  Carr.  Supp.  171;  and  see  the  cases  there  referred  to. 
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Cufwcfod,  for  the  pMBectAion,  opencidj  tArat  after  the 
prisoner  bad  been  deRclated  a  bankrupt,  it  became  his 
duty  to  deliver  up  all  his  books ;  but  that,  instead  of  doing 
so,  he  denied  the  existence  of  two  of  thenij  a  ledger  and 
a  cash-book,  trhich  were  afterwards  found  boned  at  the 
house  of  a  person  named  Allen,  who  was  a  rektion  of  the 
prisoner. 

The  commission  of  bankrupt  was  put  in  and  read.  In 
tbe  setting  it  out  in  the  first  count  of  the  indictment,  the 
word  'securities'  was  inserted  instead  of  the  word  'fees/ 

C  PhUUps,  for  the  prisoner,  objected  that  this  was  a 
fatal  variance. 

Mr.  Justice  Park. — Without  considering  whether  it  be 
such  a  variance  as  is  fatal  or  not,  I  shall  not  stop  the  case, 
as  the  second  count  appears  to  me  to  be  quite  sufficient  {a). 
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(«)  Tbs  tteond  coaat  was  in 
t&e  foUowiog  fo&iki — And'  thia 
Jwon  sfertessid)  upon  thw  oadi 
sfowairiy  do  fdrther  present, 
ilttt^  bevetofore,  to  wit,  en  the 
17th  day  of  NoTCMber,  in  (he  first 
ytw  of  the  reign  aforesaid,  at 
tbe  citf  of  Worcester  aforesmd, 
and-  county  of  the  same  city,  the 
said  John-  Walters  was  a  trader, 
to  vnt,  a  shoemakor,  dien  and 
there  seddng  his  living  by  baying 
and  seUiag,  and  was  then  and 
there  justly  and  tnily  indebted  to 
the  said  Peter  JRsh  in  a  certain 
suns  of  money,  amounting  to  100/. 
and  upwards,  to  wit,  the  sum  of 
lAlL  lOr.,  and  that  the  said  John 
Waiters,  bang  such  trader,  seek- 
ing his  living  as  aforesaid,  and 
being  indebted  as  aforesaid,  then 
and  there  became  and  was  a  bank- 
rupt within  the  true  intent  and 
meaoiBg  of  thestatote  then  and 


now  in  force  eotlcbming  baiik- 
mpts.  And  the  Jurors  aforesaid^ 
upon  their  oaA  aforesMd*  do 
lortiier  prcsent,^  that  the  said  John 
Walters,  so  being  bankrupt  as 
last  aforesaid,  and  die  said  last- 
mentioned  debt,  so  due  and  owing 
from  him  to  ^  said  Peter  Fish 
as  aforesaid,  being  and  remaining 
vHioUy  unpaid  and  unsatisfied, 
afterwards,  to  ^t,  on  the  Idthday 
of  December^  in  the  first  year  of 
the  rdgn  aforesaid,  a  certain  com- 
mission of  our  saidlbrd  the  King, 
sealed  with  the  Great  Seal  of 
Great  Britain,  founded  upon  the 
said  statute,  and  bearing  date  at 
Westminster,  in  the  county  of 
Middlesex,  a' certain  day  and  year 
therein  mentioned,  to  wit,  the  day 
and  year  last  aforesaid,  was  duly 
awarded  and  issued  out  by  the  then 
Lord  High  Chancellor  of  Grea 
Britain,  directed  to  oertain  per 
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I  do  not  think  it  is  essential  in  a*  case  of  this  kind  to  state 
the  commission  and  proceedings  with  so  great  particu- 
larity* 

To  prove  the  petitioning  creditor's  debt,  the  petitioning 
creditor  was  called. 


Mr.  Justice  Park  suggested  a  doubt  whether  he  was  a 
competent  witness ;  and,  having  conferred  with  Mr.  Justice 
Patiesonf  said,  that  he  would  receive  the  evidence,  sub- 
ject to  further  consideration. 

The  petitioning  creditor  was,  however,  not  called,  and 
the  petitioning  creditor's  debt  was  proved  by  other  evi- 
dence. 

The  proceedmgs  under  the  commission  were  put  in,  and 
by  them  it  appeared  that  the  final  examination  of  the 


sons  therdn  named,  whereby  our 
sud  lord  the  King  then  and  there 
appointed  the  sud  last-mentioned 
persons,  four  or  three  of  them,  his 
said  Majesty's  comnusrioners,  to 
proceed  according  to  the  sud  sta- 
tute, amongst  other  things,  touch* 
ing  and  concerning  the  sud  bank- 
ruptcy of  the  said  J.  Walters, 
and  idso  touching  and  concerning 
his  estate  and  effects  j  and  that 
afterwards,  to  wit,  on  the  20th  day 
of  December,  in  the  first  year  of 
the  rdgn  aforesaid,  at  the  dty 
afdresaid,  and  county  of  the  same 
dty,  the  major  part  of  the  sud  last- 
mentioned  commissioners  did  duly 
proceed  to  the  execution  of  the 
sud  last-mentioned  commisnon, 
and  did  then  and  there  duly  de- 
clare and  adjudge  that  the  said 
John  Walters  had  become,  and 
then  and  there  was  such  bankrupt 
as  last  aforesud.  Whereof  the  said 
J.  Walters  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at 


the  dty  afbrendd,  and  county  of 
the  same  dty,  had  notice.  And 
die  Jurors  aforesaid,  upon  thdr 
oath  aforesdd,  do  further  present, 
that  the  said  J.  Walters,  after  he 
80  became  bankrupt  aslatt  afore- 
said, to  wit,  on  the  13th  day  of 
December,  in  the  first  year  of  the 
rdgn  aforesaid,  with  force  and 
arms,  &c,  at  the  dty  of  Woreei- 
ter  aforesaid,  and  county  of  the 
same  dty,  wilfully,  malidously, 
fraudulently,  and  fdoniously,  did 
remoTC  divers,  to  wit,  two  books 
of  account,  to  wit,  a  certun  book 
called  a  cash-book,  and  a  certain 
other  book  called  a  day-book, 
then  and  there  respectivdy  relal- 
ing  to  his  estate,  with  intent  then 
and  there  to  defraud  his  the  said 
J.  Walters*s  creditors  under  the 
said  last^mentioned  commissioOf 
against  the  form  of  the  statute  in 
such  case  made  and  provided,  and 
against  the  peace  of  our  said  lord 
the  King,  his  crown  and  dignity. 
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bankrupt  had  never  been  completed,  and  that  it  was  ad- 
journed sine  die.  The  paper,  purporting  to  be  the  final 
examination,  did  not  contain  any  questions  or  answers;  it 
merely  stated  that  the  commissioners,  not  being  satisfied 
with  the  answers  of  the  bankrupt,  adjourned  the  examina- 
tion sine  die. 

Busby,  for  the  prosecution,  proposed  to  give  parol  evi- 
dence of  what  the  bankrupt  had  said  before  the  commis- 
sioners. 

Mr.  Justice  Park. — I  think  it  cannot  be  done. 

Busby. — As  it  is  shewn  that  what  the  bankrupt  said  was 
not  taken  down,  I  submit  that  I  may  give  parol  evidence 
of  what  the  bankrupt  said;  and  besides,  by  the  S6th  sect 
of  the  bankrupt  act  (a),  the  commissioners  are  empowered 
to  examine  by  parol. 
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(a)  By  wUch  it  is  enacted, 
"  That  it  shall  be  lawful  for  the 
commisdonen,  by  writmi^  under 
their  hands,  to  summon  any  bank- 
rupt before  them,  whether  such 
bttikrupt  shall  hare  obtuned  his 
certificate  or  not;  and  in  case  he 
shaU  not  come  at  the  time  by  them 
appointed  (haTing  no  lawful  im- 
pediment made  known  to  them  at 
such  time,  and  allowed  by  them), 
it  shall  be  lawful  for  the  said  com- 
misuoners,  by  warrant  under  their 
hands  and  seals,  to  authorize  and 
direct  any  person  or  persons  they 
shall  think  fit,  to  apprehend  and 
arrest  such  bankrupt,  and  bring 
him  before  them ;  and  upon  the  ap- 
pearance of  such  bankrupt,  or  if 
such  bankrupt  be  present  at  any 
meeting  of  the  sud  commission- 
ers, it  shall  be  lawful  for  them  to 
examine  such  bankrupt  upon  oath, 
dther  by  word  of  mouth,  or  on  in- 


terrogatories in  writing,  touclung 
all  matters  relating  either  to  his 
trade,  dealings,  or  estatei  or  which 
may  tend  to  disclose  any  secret 
grant,  conveyance,  or  concealment 
of  his  lands,  tenements,  goods, 
money,  or  debts,  and  to  reduce 
his  answers  into  writing;  which  ex- 
amination, so  reduced  into  writ- 
ing,  the  said  bankrupt  shall  sign 
and  subscribe;  and  if  such  bank- 
rupt shall  refuse  to  be  sworn,  or 
shall  refuse  to  answer  any  ques- 
tions put  to  him  by  the  sud  com- 
missioners  touching  any  of  the 
matters  aforesaid,  or  shall  not  ful- 
ly answer  to  the  satisfaction  of  the 
said  commissioners  any  such  ques- 
tions, or  shall  refuse  to  sign  and 
subscribe  his  examination  so  re- 
duced into  writing  as  aforesaid 
(not  having  any  lawful  objection 
allowed  by  the  said  commission- 
ers), it  shall   be  lawful  for  the 
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C.  Phillips  and  Carringi&n^  eanira^  relied  on  those 
words  of  the  86th  section  of  the  bankrupt  act,  which  re- 
quire the  examioalion  to  be  reduced  into  writing. 

Mr.  Justice  Park* — I  can  receiYe  no  evidence  of  the 
examination  but  the  writing.  The  examination  is  required 
to  be  in  writing  by  the  act  of  Parliament;  and  that  part 
which  relates  to  the  examining  by  parol,  applies  only  to 
the  questions  which  may  be  either  put  by  parol  or  by  writ- 
ten interrogatories.  But  even  if  the  prboner  had  conceal- 
ed these  book?,  I  am  of  opinioB  that  he  19  not  indictable 
till  after  he  has  concluded  his  last  examination ;  till  then 
he*  has  a  heus  peniieniia.  Hew  do  we>  knoiw  thai  when 
he  goes  to  complete  his  last  examinaiion  he  will  not  de*^ 
liver  up  aU  his  books  correctly?  The  prisoner  must  be 
acquitted. 

Verdict — Not  guilty. 

Curwood  wyl^ffitf&y,  for  the  pYosecutipnu 
C.  Phillips  and  Casringion^  foe  the  prisoner. 

[Attomies — GUham,  and  Hugha.^ 

flsid  commlsiionerB,  by  warrsnt  tobesivoniyaiidfiiUaiisweromBke 

under  tlieir  hands  and  8eals»  ta  to  their  satisflMlBon  to  such  que8-> 

commit  hira  to  such  prison  as  they  dons  as  shall  be  pnt  to  him,  aiid 

shall  think  fit^  there  to  remaia  sign  and  subeesibe  siieh  eximi* 

without  bail  until  he  shall  submit  nation." 
himself  to  the  saidcommisnonsrs 
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STAFFORD  ASSIZES. 


BEFORE  MR.  JUSTICE  PATTESQN. 


Rex  v.  Ann  Savage  (a)-  juiy  26th. 

X  HE  prisoner  was  indicted  for  stealing  five  shawls,  the  ir,  in  a  cafe  of 
property  of  Peter  Cotterell.     It  was  proved,  that  she  neMforUie"" 
went  to  the  shop  of  the  prosecutor^  with  "  Mrs.  Down-  P«>^»ion  " 

'^  '  '  too  ill  to  attend 

ing's  compliments'* — and  said,  that  Mrs.  Downing  want-  the  awses,  this 

ed  some  shawls  to  look  at;  the  prosecutor  selected  five  fo^^^odng" 

shawls,  and  gave  them    to  the   prisoner;  who  pawned  ^iu*,Jj^',JSio- 

two  of  them  the  same  evening,  and  the  remainder  were  ^ixe  the  reading 

found  in  her  lodgings.     Mrs.  Downing  wasi  so  near  her  of  the  witness 

confinement,  as  not  to  be  able  to  attend  at  the  assizes,  or  ^i^tm^r^^ 

before  the  committing  magistrate;  and  it  was  proved,  that  ^^''^^VS 

the  prisoner  was  taken  to  Mrs.  Downing  by  the  magis-  and  asked 

trate ;  and  a  witness  stated,  that  what  Mrs.  Downing  said  Mn.  oTto  look 

in  the  presence  and  hearing  of  the  prisoner  was  taken  down  2^'  ^J^^^^^^t' 

in  writing.  ed  two,  and 

three  were  found 
at  her  lodgings. 

Greaves,  for  the  prosecution,  proposed  to  call  the  ma-  ^^^ilgYwiu' 
gistrate,  to  prove  what  was  stated  by  Mrs.  Downing  in  ness :—«««, 
the  hearing  of  the  prisoner.  this  eTidence. 

could  not  be 
convicted  of  a 

Lee,  for  the  prisoner.— The  Olness  of  Mrs.  Downuig  !*«*?y '''  'i**^- 

ing  the  goods 

might  be  a  good  ground  for  putting  off  the  trial,  but  can  of  B. 
be  no  reaaon  for  receiving  the  examination. 

Greaoee. — If  the  witness  be  unable  to  travel  through 
illness,  the  depositions  are  admissible.  1  Hale,  586;  KeL 
56  (6). 

(a)  For  the  report  of  this  case  {h)  S^  the  caae  of  Doe  dem. 
we  are  indebted  to  the  kindness  of  Evant  ?•  Lkjfdf  ante,  Vol.  3,  p.  219. 
the  learned  counsel  engaged  in  it 
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Mr.  Justice  Patteson. — That  has  been  doubted  by 
Mr.  Starkie  (a) ;  and  I  think  the  evidence  is  not  admis- 
sible. 

« 

Lee. — My  objection  is  not,  that  the  deposition  is 
not  admissible,  although  I  might  contend  that  point,  but 
that  the  statement  made  by  Mrs.  Downing  in  the  magis- 
trate's presence  cannot  be  received  from  the  magistrate's 
recollection  of  what  occurred,  when  the  facts  had  been 
reduced  into  writing,  which  writing  is  not  in  Court.  And 
I  would  submit,  that  the  indictment  ought  to  have  been 
for  false  pretences,  inasmuch  as  it  was  by  a  false  repre- 
sentation that  the  goods  were  procured ;  and  it  is  clear, 
the  property  was  parted  with  by  the  prosecutor,  when  the 
shawls  were  delivered  to  the  prisoner,  because  he  has  said, 
he  considered  the  goods  as  sold  to  Mrs.  Downing.  This 
is  like  the  case  of  Rex  v.  Davenport  (6),  for  there  the  de- 
livery, in  the  first  instance,  was  legal:  and  we  must  assume, 
until  Mrs.  Downing  proves  the  contrary,  that  she  sent  for 
all  the  goods. 

Greaves,  contra. — That  case  is  precisely  in  point  in 
support  of  this  indictment;  the  only  difference  between 
the  cases  is,  that  there  the  prosecutor  sent  two  articles 
for  the  supposed  orderer  to  make  his  selection ;  here, 
the  prisoner  asked  for  some  shawls  for  Mrs.  Downing 
to  look  at.  And,  as  in  that  case  the  property  would 
continue  in  the  prosecutor  till  the  selection  was  made, 
so  it  would  in  this  case.  The  true  distinction  between 
false  pretences  and  larceny  is  this:  if  the  property,  as 
well  as  the  possession  of  the  goods,  passes  from  the  pro- 
secutor, at  the  time  of  the  delivery  of  the  goods,  to  the 
prisoner,  the  indictment  ought  to  be  for  false  pretences; 

(a)  2  Law  of  Evid.  487.     In  pone  the  trial,  on  account  of  the 

practice,  modons  are  frequently  illness  of  a  material  witness, 

made  on  the  part  of  the  prosecu^  (6)  Arch.  Peel's  Acts,  4. 
tOFB  of  criminal  cases,  to  post- 
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but  if  the  possession  alone  be  parted  with,  the  property 
remaining  in  the  prosecutor,  there  the  indictment  ought 
to  be  for  larceny.  Here  the  property  did  so  remain  in 
the  prosecutorj  and  therefore  the  indictment  is  right. 

Mr.  Justice  Patteson. — ^That  would  be  so,  if  it  had 
beea  proved  that  Mrs.  Downing  had  not  sent  the  pri- 
soner for  the  shawls ;  but  we  must  assume  that  Mrs.  Down- 
ing did  send  her. 

Greaves. — Assuming  that  the  property  passed  to  Mrs. 
Downing  on  the  delivery  to  the  prisoner,  she  might  have 
been  indicted  for  stealing  the  goods  of  Mrs.  Downing. 
Now,  although  the  property  did  not  pass  to  Mrs.  Downing, 
yet  she  was  a  special  bailee;  and  it  is  impossible  to  draw 
any  distinction  between  the  case  of  a  special  bailee,  and 
that  of  an  absolute  owner  of  property.  Any  possession, 
even  that  of  a  mere  finder,  is  sufficient  as  against  a  wrong 
doer;  and  no  distinction  can  be  made  between  the  differ- 
ent degrees  of  absolute  or  limited  rights  of  possession. 

Mr.  Justice  Pattbson. — At  common  law^  no  indict- 
ment could  have  been  maintained  for  larceny  by  Mrs. 
Downing,  against  the  prisoner,  if  she  had  been  her  ser- 
vant (a).     It  must  be  assumed,  that  she  received  the 

(a)  If  the  prisoner  had  been  indictment  would  have  been  for 

really  sent  by  Mrs.  Downing  for  embezzlement.  On  the  subject  of 

the  shawls,   and   had  converted  embezzlement,  the  following  case 

them  to  her  own  use,  before  they  has  been  decided  by  the  twelve 

had  got  to  the  hands  of  Mrs.  Judges. 
Downbg — ^it  seems  that  the  proper 

OLD  BAILEY  MAY  SESSION,  1830.— Coram  T.  Denman,  Esq. 

Common  Serjeant. 

Rex  v.  Murray.  Mtty  28/A. 

XHE  prisoner  was  indicted  for  embezzling^  amongst  other  monies, 
the  sum  of  U.  Os.  6</.,  under  the  following  circumstances— It  appear- 
ed  that  the  prisoner  was  a  clerk,  employed  in  the  office  of  Messrs.  Ad- 

VOL,  v.  L 
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goods  propedy,  and  that  it  afterwards  entered  into  her 


1(22         mind  to  convert  them  to  her  own  use.     At  that  time,  in 


„  ^'  whom  was  the  possession  of  the  goods? 

Greaves. — It  must  be  admitted,  that  it  was  in  the  pri- 
soner, although  the  property  was  in  the  prosecutor. 

Mr.  Justice  Patteson  directed  the  Jury  to  acquit,  ui 
this  defect  in  the  evidence. 

Vardict — ^Not  guilty. 

lin^on  &  Co.,  SoUctton ;  and  that,  upon  the  22nd  of  March,  he  received 
the  sum  of  5/.  from  William  Rothweii  Jackson,  one  of  thdr  managing: 
derlui  with  direcdons  to  pay  out  of  it  a  ehaige  for  inserting  an  adTer- 
tisemenl  in  the  London  Gazette,  for  Messrs.  AdHngton  &  Co.  The 
prisoner  charged  in  his  account  the  sum  of  2^  Of.  6<f.,  for  such  ad- 
vertisement, when,  in  truth,  he  only  paid  the  sum  of  1/.  The  prisoner 
was  found  guilty. 

F.  r.  LUf  amicuf  curtc,  suggested,  that  the  money,  if  received  by 
the  prisoner  himself  from  the  master,  for  the  purpose  of  paying  it  to 
a  third  person,  would  not  be  an  embezzlement  within  the  7  &  B  Geo. 
4,  c.  29,  s.  47»  which  contemplated  a  recdpt  or  taking  into  possession 
of  monies  recdved  by  servants  from  third  persons,  for  and  on  ac- 
count of  their  masters.  He  cited  Rex  v.  Feck,  2  Ross.  0.  &  M.  213 1 
and  suggested  that  the  recdpt  from  Jackson  was,  in  fact,  a  receipt  from 
the  master,  and  that  the  master's  right  of  property  never  was  devested. 

Clarksonj  for  the  prosecution,  contended  that  tUs  was  a  receipt  of 
monies  by  the  prisoner  for  and  on  account  of  his  master,  within  the 
act;  but,  at  all  events,  it  was  clearly  a  larceny;  and  there  bang  a 
count  of  that  description  in  the  indictment,  that  was  sufficient 

On  looking  at  the  larceny  count,  it  was  ascertained  that  the  stealing 
yms  stated  to  be  **  in  manner  and  form  aforesdd." 

F.  V.  Lee  then  suggested,  that  that  count  was  an  imperfect  count 
for  an  embezzlement,  and  not  a  count  for  larceny;  and  that  *'  in  man- 
ner and  form  aforesaid,"  was  a  material  averment,  and  could  not  be 
rejected  as  surplusage;  and  he  contended,  that  if  the  first  objection 
was  good,  the  indictment  was  altogether  defective. 

The  prisoner  was  found  guilty. 

The  Common  Sbrjbant  respited  the  judgment,  to  take  the  opinion 
of  the  twelve  Judges— who  held  the  objections  fatal  to  the  indictment, 
and  ordered  the  prisoner  to  be  discharged. 


OXFORD  aRCUIT,  «  WILL.  IV. 
Greaves,  for  the  prosecution. 

F,  V.  LeCf  for  the  prisoner.  *** 

[Attornies — Frnter^  and  Wat9on.'\ 


Charlton,  Esq.  v.  Hill.  juiy  i;^a. 

JMLONEY  had  and  received.  .  Plea — General  issuei  with  The  derk  of  the 
a  notice  of  set  off  (a).  The  defendant  was  clerk  of  the  ^^tie^offr 
course  at  the  Lichfield  races  of  1830;  and  it  appeared  that  ""^^^^^ 
the  horse  of  the  plaintiff  had  ''  walked  over"  for  the  Pro-  ^o™  ^«  is^^- 
duce-«takeS|  whereby  the  plaintiff  was  entitled  to  a  sum  of  agmintt  a  stake 
aSL,  which  sum  was  in  the  hands  of  the  defendant  as  wonbyX"^ 
derk  of  the  course.    On  the  part  of  the  defendant  it  was  p^°**^!  '^"!: 

•   1  .  The  derk  of 

contended,  that  he  had  a  nght  to  detam  this  sum  o{25L,  the  coane  ata 

because  the  plaintiff  had  called  at  the  office  of  Mr.  Weth*  bringwdont  fiw 

erby,  (who  publishes  the  Racmg  Calendar,  and  is  au-  ^P^^s^^^^^s* 

thoriased  to  enter  horses),  and  had  desired  his  name  to  be 

entered  for  the  Two-year-old-stake  at  the  same  races.  The 

amount  of  the  subscription  to  that  stake  was  SSL    It  was 

proved,  that,  before  the  time  of  the  races,  the  plaintiff  went 

to  Mr.  Wetherby,  and  said,  he  would  withdraw  his  name 

from  the  Two-year-old-stake,  because  a  list  of  the  horses 

entered  had  not  been  sent;  but,  Mr.  Wetherby's  clerk 

stated  in  his  evidence,  that,  when  a  gentleman  entered  for 

a  stake,  they  did  not  allow  him  to  withdraw  his  name. 

It  was,  therefore,  contended,  that  the  defendant  had  a  right 

to  detain  the  sum  of  25L  won  by  the  plaintiff  from  the  Pro- 

dnce-fltake,  to  satisfy  the  25L  for  the  plaintiff^s  subscription 

to  the  Two-year-old-stake. 

Bfr.  Justice  Pattbson.— There  is  nothing  like  a  set  off 

(•)  Where  there  b  any  chance  plead  the  set  off,  and  not  |^ve  no* 

of  the  defendant's  proving  his  set  dee  of  it,  because,  by  having  to 

off  by  the  cross-examination  of  prove  his  notice  of  set  off,  he  loses 

the  plttntifl^s  witnesses  he  should  the  reply. 
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proved.  The  defendant  could  not  have  brought  an  action 
against  the  plaintiff  for  this  Two-year-old-stake.  The 
clerk  of  the  course  has  no  right  to  the  stakes,  till  he  gets  the 
money  into  his  hands;  he  is  never  more  than  a  mere  stake- 
holder. Indeed,  if  he  could  bring  actions  for  unpaid  stakes, 
he  would  be  liable  to  have  actions  brought  against  him  for 
every  stake  that  was  won,  whether  he  had  received  it  or 
not ;  and  his  situation  would  not  be  a  very  enviable  one. 
The  plaintiff  is  entitled  to  a  verdict. 

Verdict  for  the  plaintiff. 

Campbell  and  F.  V.  Lee,  for  the  plaintiff. 
C  PhiUipSy  for  the  defendant. 

[Attomles — Rouer  and  5.,  aad  Simptonr\ 


STAFFORD  ASSIZES.  . 

BEFORE  MIU  JUSTICE  PARK. 


July  26M. 

A  wimnt  of  a 
Jottioeofthe 
peace  to  appre* 
hend  a  party, 
founded  on  a 
certificate  of  the 
derkofthe 
peace,  that  an 
indictment  for  a 
miidemeanor 
had  been  found 
against  luch 
pwtjr,i«good. 


Rex  v.  Stokes. 

XnDICTMENT  for  rescuing  a  person  named  Spilsbury 
out  of  the  custody  of  John  Tooth,  a  constable,  in  whose 
custody  he  was  by  virtue  of  a  warrant  of  Mr.  Fowke,  a 
magistrate. 

The  magistrate's  warrant  was  put  in ;  it  recited  that  it 
appeared  to  the  magistrate,  by  the  certificate  of  the  clerk 
of  the  peace,  that  a  bill  of  indictment  had  been  found 
against  Spilsbury  for  an  assault,  and  commanded  the  con* 
stable  to  apprehend  him. 

Greaves,  for  the  defendant. — I  submit  that  this  warrant 
is  bad.  The  magistrate  had  no  right  to  grant  a  warrant, 
except  on  evidence  upon  oath.  If  a  bill  of  indictment  was 
found  at  the  Sessions,  the  Sessions  might  have  granted 
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their  own  process  to  bring  in  the  offender.  The  indict- 
ment was  in  that  Court,  and  though  that  Court  might  have 
acted  on  it,  a  single  magistrate  had  no  right  to  do  so. 

Ferrard,{oT  the  prosecution. — I  believe  that  the  granting 
of  a  warrant  in  this  way  is  in  the  ordinary  course  of  busi- 
ness ;  and  besides,  as  the  constable  was  commanded  by  the 
magistrate's  warrant  to  take  the  party,  and  it  being  a  case 
over  the  subject  matter  of  which  the  magistrate  had  juris- 
diction, namely  an  assault,  the  constable  had  nothing  to 
do  but  to  execute  the  warrant. 

Mr.  Justice  Park. — I  have  signed  warrants  over  and 
over  again  on  the  certificate  of  the  clerk  of  assize;  and  I 
should  expect  some  authority  to  be  cited  to  shew  me  chat 
the  practice  is  illegal.  A  Judge's  warrant  is  not  the  war- 
rant of  the  Court,  but  of  the  Judge  personally.  Where  a 
thing  is  the  act  of  the  Court,  the  Judge's  personal  name 
never  appears  to  it  at  all.  There  are  some  particular 
affidavits  that  must  be  sworn  before  a  Judge,  and  there 
the  Judge's  own  name  must  be  signed  to  them.  Even  at 
the  Assizes,  where  I  sign  warrants  continually,  I  alone  am 
not  the  Court  without  the  clerk  of  assize  or  some  other 
commissioner  being  joined  with  me ;  aqd  if  an  indictment 
came  in  from  the  Grand  Jury  now,  while  I  am  sitting  in 
Court,  I  should  not  grant  a  warrant  upon  it  without  a  cer- 
tificate being  first  given  by  the  clerk  of  assize.  I  will, 
however,  confer  with  my  learned  brother  on  the  point,  as 
there  is  much  business  of  this  kind  in  the  Court  of  King's 
Bench. 

His  Lordship,  having  conferred  with  Mr.  Justice  Patte- 

#011,  said — "  My  learned  brother  has  no  doubt ;  he  says  it 

is  done  every  day." 

Verdict — Guilty. 
Ferrardf  for  the  prosecution. 

GreaveSy  for  the  defendant. 

As  to  the  practice  respecting  Cr.Off.  Prac.85;  and  theformsof 

the  granting  of  Judge*8  WHrrants  certificates  are  given  Id.  Vol.  2, 

on  indictments  found  in  the  Court  p.  176,  et  seq, 
of  King's   Bench,    see  1  Gude*8 
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SHREWSBURY  ASSIZES. 


BEFORE  MR.  JUSTICE  PATTE80N. 


J«/^  30th.  Hughes  0.  Marshall  and  Others. 

The  treating  act  ASSUMPSIT  for  ffoods  sold.    Plea — General  issue. 

7  &  8  W  S 

c  4,  only  applies      This  actioD  was  brought  for  the  price  of  ale  and  other 
!^d£^^nt8.  refreshments,  supplied  to  the  voters  of  Mr.  Slaney,  M.P. 

for  Shrewsbury,  during  the  election  there  in  the  year  1880, 
The  defendants  were  not  members  of  Mr.  Slaney*s  commit- 
tee; and  it  was  proved,  that  they  had  ordered  the  refresh* 
ments  in  question,  and  had  signed  a  paper  stating  that  fiu:t 
and  the  amount  of  the  account. 

The  defence  was,  that  the  plaintiff  had  given  credit  to 
Mr.  Slaney*8  committee,  and  that  this  account  had  been 
included  in  another  account,  which  had  been  paid  by  that 
committee;  and 

CkimpbeUi  for  the  defendant,  also  contended,  that  the 
plaintiff  could  not  recover,  as  this  account  came  within 
the  treating  act  7  &  8  W.  3,  c.  4  (a),  since  which  do  bill 
for  treating  at  an  election  could  be  recovered. 

Mr.  Justice  Patteson. — That  act  only  appHes  to  can- 
didates and  their  agents.  If  I  was  to  go  and  run  up  a  bill 
during  an  election,  there  is  no  doubt  that  I  must  pay  it* 
By  this  act  of  Parliament,  candidates  and  their  agents  are 
prohibited  from  treating  voters;  but  still,  as  many  of  the 
voters  come  from  a  distance,  they  must  have  accommoda- 
tion and  refreshment,  and  for  that  they  must  either  them- 
selves be  liable,  or  any  one  else  may  be  liable  who  gives 
the  order,  provided  he  be  neither  a  candidate  nor  an  agent. 

(a)  Cited  anfe,  Vol.  3,  p.  401,  n.  See  the  case  of  HVrfv.  ^annry. 
Id.  p.  399. 
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His  Lordship  left  the  case  to  the  Jury  on  the  first  ground 
of  defence.  ^^^^^ 

Verdict  for  the  plaintiff.  *• 

Marsh  ALi.. 

Cunpood  and  Waisan,  for  the  plaintiff. 

Campbell  and  Godson,  for  the  defendants* 

[Attornies—*  Fates,  and  Moore.] 


In  the  ensuing  term  Godson  obtained  a  rule  nisi  for  a 
new  trial,  which  was  subsequently  discharged. 


{Crown  Side). 

BEFORE  MR.  JUSTICE  PARK. 


Rex  0.  Hickman.  j^y  29M. 

Manslaughter.  The  Jirst  count  of  the  indict-  Ad  iDdictment 
ment  stated  the  death  of  the  deceased  to  have  been  by  Itrchu^df^* 
blows.    The  second  count  stated,  in  substance,  that  the  de-  ^  ^  deasM- 

edwu  on  hone- 
ceased,  John  R^ndellj  was  riding  on  horseback,  and  that  back,  and  that 

the  prisoner  made  an  assault  upon  him,  and  struck  him  gt^khimwith 
with  a  stick;  and  that  the  deceased,  from  a  well-grounded  uie*deoMl«i'^* 
apprehension  of  a  further  attack  upon  him,  which  would  from  a  weU- 
hare  endangered  his  life,  spurred  on  his  horse,  whereby  hensionofafurl 
it  became  frightened,  and  threw  the  deceased  off,  giving  ^^ch^uid 


a  mortal  fracture,  &c.  ^^«  cndanger- 

rm  • «  1      /•  ed  his  life, 

There  was  no  evidence  to  support  the  first  count;  and  it  spurred  his 
appeared,  that  the  prisoner  and  the  deceased,  being  both  cumefrigfe^tencd, 
on  horseback,  had  a  quarrel;  and  that  the  prisoner  struck  ^1^^.^  ^^' 

mortal  fracture. 

The  evidence 
was,  that  ^e  prisoner  struck  the  deceased  with  a  small  stick,  and  that  the  latter  rode  away,  and 
the  farmer  rode  after  him;  whereupon  the  deceased  spurred  his  horse,  which  then  winced,  and 
threw  bhn,  whereby  he  was  killed : — H§U,  that  this  evidence  sufficiently  supported  the  indict- 
ment. 
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the  deceased  with  a  small  stick,  and  that  he  rode  away 
along  the  Holyhead  road,  the  prisoner  riding  after  him ; 
and  that,  on  the  deceased  spurring  his  horse,  which  was  a 
young  one,  the  horse  winced,  and  threw  him. 

Bather  and  C.  PhiUips^  for  the  prisoner,  objected — 
Firsts  that  the  fall  ought  to  have  been  laid  as  the  cause  of 
the  death ;  whereas,  the  cause  stated  was  the  blow  of  the 
stick  and  the  frightening  of  the  horse;  and,  secondly,  that 
the  blow  and  the  frightening  of  the  horse  were  stated  jointly 
to  have  been  the  cause  of  the  death,  whereas  the  blow,  it 
was  evident,  could  not  have  caused  it,  ever  so  remote- 
ly; and,  besides  that,  it  was  stated,  that  the  deceased 
was  apprehensive  of  a  further  attack  upon  him,  which 
would  endanger  his  life,  of  which  there  was  not  the  slight- 
est evidence. 

Mr.  Justice  Park. — I  think  the  second  count  is  suffi- 
ciently proved.  The  death  of  this  individual  was  clearly 
caused  by  the  frightening  of  his  horse.  In  indictments 
for  robbery,  terror  and  force  are  always  both  stated,  but 
it  is  sufficient  to  prove  one  of  them.  However,  in  this 
count,  it  is  not  stated  that  the  deceased  died  of  any  blow. 
In  the  case  of  Rex  v.  Evans  (a),  it  was  held,  that  if  the 
death  of  the  deceased,  who  was  the  wife  of  the  prisoner, 
was  partly  occasioned  by  blows,  and  partly  by  a  fall  out  of 
a  window,  the  wife  jumping  out  at  the  window  from  a  well- 
grounded  apprehension  of  further  violence  that  would 
have  endangered  her  life,  the  prisoner  was  as  much  an- 
swerable for  the  consequences  of  the  fall,  as  if  he  had 
thrown  her  out  at  the  window  himself. 

Verdict— Guilty. 

Whaielejff  for  the  prosecution. 

Bather  and  C  Philiips,  for  the  defence. 

(a)  1  Rutt.  C.  k  M.  425.    Sec  the  case  uf  Rfj  ▼.  Cvikin,  ante,  p.  121. 
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GLOUCESTER  ASSIZES. 

BEFORE  MR.  JUSTICE  PATTESON. 


Rbx  V.  Warr£n  James.  ^m-  ^^M. 

Indictment  on  the  not  act,  l  Geo.  1»  st.  2,  cS,  An  indictment 

8,  1  (a).    The  indictment  stated,  that,  on  the  8th  of  June,  i  oe",  it.  2, 

1  Will.  4,  the  prisoner  and  certain  evil  disposed  persons,  ^nini'aJj^ 

to  the  number  of  one  hundred  and  more,  did  unlawfully,  Wed  one  h<mr 

after  proclaina- 

riotously,  and  routously  assemble;  and  that,  while  so  as-  tionmade,  need 
sembled,  Edward  Machin,  one  of  his -Majesty's  Justices  ^y^iai^^tto 
of  the  Peace  for  the  county  of  Gloucester,  did  to,  as  near  ^^®  **^"  •" ,. 

^  ^  Wf  Tuf  en  popml$» 

as  he  safely  could,  to  proclaim  silence;  and  afterwards  did, 
as  near  as  he  safely  could,  make  proclamation  (setting  out 
the  proclamation  {b) ) ;  and  that  the  prisoner,  and  the  other 
persons,  to  the  number  of  twelve  and  more,  afterwards, 
and  notwithstanding  the  proclamation,  did  remain  toge- 
ther for  the  space  of  an  hour  and  more,  against  the  form 
of  the  statute. 


C.  PhiUips,  for  the  prisoner. — I  submit  that  this  indict- 
ment is  bad.  In  an  indictment  for  a  riot,  it  is  necessary 
that  the  indictment  should  state  it  to  have  been  in  ierro- 
rem  popuU.  That  was  decided  in  the  case  of  Rex  v. 
Hughes  {c);  and  it  is  so  laid  down  by  the  text  writers. 
This  indictment  begins  with  charging  a  riot,  as,  without 
that,  the  magistrate  had  no  right  to  make  proclamation; 
and  it  being  necessary  to  charge  that  a  riot  was  com- 

(a)  Set  forth  ante.  Vol.  4,  p.  442.      in  the  act,  and  as  given  in  Ghetw. 

(b)  Care  ouj(ht  to  be  taken  to  Bum,  Vol.  5,  p.  22,  and  Chit, 
set  out  the  prodamation  exactly  ^Bunii  Vol.  5,  p.  283,  from  wHch 
as  the  Justice  made  it.  Several  magistrates  are  very  likely  to  read 
of  the  printed  precedents,  in  set-  it 

ting  out  the  proclamation,  vary         (c)  Ante,  Vol.  4,  p.  373.    See 
from   the  proclamation  as  given     alsothecaseof  Rex  v.Cor,  Id.  638. 
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mittedy  that  riot  must  be  charged  in  the  indictment  with 
^]^      legal  technicality ;  and  not  being  so  here,  I  submit,  that, 
by  reason  of  the  omission  of  the  terrorem  popuU,  this  in* 
dictment  cannot  be  supported. 

Mr.  Justice  Patteson. — This  indictment  pursues  the 
words  of  the  act  on  which  it  is  framed.  The  charge  here 
is,  for  keeping  together  after  being  riotously  assembled. 
There  is  a  distinction  between  an  indictment  for  a  riot, 
and  an  indictment  fSramed  on  thb  act.  I  think  the  indict- 
ment is  suffidelit. 

Verdict — Ghiilty. 

JervU,  Campbell,  W.  «/•  Alexander ,  and  Talbot,  for  the 
prosecution* 

C.  PhilUps  and  PhiUpotts,  for  the  defence. 

[Attoniies—Green,  Pemberton,  ^  Co.f  and  Chadbam,'} 


Aug.  13th.  Rex  V.  BiRT  and  Others. 

If  parties  aoem-  InDICTMENT  for  a  riot,  with  a  second  count  for  an 
mU^r^   unlawful  assembly.     Each  count  concluded  in  terrorem 

whidi,  if  iw-     populi. 

cuted,  would        *^  *^  1  J. 

nuke  them  riot-  It  appeared  that  the  prisoners,  and  a  large  number  of 
amembied,  they  persons,  assembled  to  cut  down  the  fences  of  the  inclo- 
JlJLJJ^^^^'^^  sures  of  the  forest  of  Dean ;  and  that  the  surveyor^general 
canTing  thdr     of  the  forest,  and  his  woodmen,  did  not  think  themselves 

puipoie  into  ef* 

feet,  this  If  an  Strong  enough  to  resist  them;  and  that  inclosure  fences  to 
^y.       ""^  ii^Q  extent  of  a  mile  and  more  were  destroyed. 

Mr.  Justice  Pattbson. — The  difference  between  a  riot 
and  an  unlawful  assembly  is  this:   If  the  parties  assemble 

(«)  See  the  case  of  Rex  r.  Cox,  Vol.  4,  p.  b3S. 
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in  a  tumultuous  mannery  and  actually  execute  their  pur- 
pose with  Yiolence,  it  is  a  riot;  but  if  they  merely  meet 
upon  a  purpose,  which^  if  executed,  would  make  them  riot> 
ers,  and,  having  done  nothing,  they  separate  without  carry- 
kig  their  purpose  into  effect,  it  is  an  unlawful  assembly. 

Verdict — Guilty. 

JervU,  Campbell,  IF.  J.  Alexander,  and  Talboi,  for  the 
prosecution. 

C  Phillips  and  PkillpottSf  for  the  defence. 

[AttomiflS — Green,  Pemherton,  if  Co^  and  ChadbonL] 

See  the  case  of  Rue  ▼.  Coj,  ante.  Vol.  4,  p.  538. 


Rbx  V.  Salisbury.  Auff,  isth. 

LnDICTMENT  for  stealing  a  letter  from  the  post-office,  &  was  employ- 
contuning  bank-notes.    The  first  eight  counts  of  the  in-  mSitren  tTcar- 
dictment  were  firamed  on  sect.  2  of  the  stat.  52  Geo.  8,  g|jj}^*"j"" 
c.  143  (a).    The^r^  count  charged,  that  the  prisoner  was  Berkdey,  at  a 
employed  in  the  post-office  at  Dursley,  in  the  opening  of  paid  him  by  the 
the  mail  bag,  and  sorting  of  letters ;  that  a  letter,  directed  ^'^'h'^ 
to  Messrs.  Joseph  Cox  &  Sons,  came  by  the  post,  containing  ^p^^  ^J^^  ^j 
certain  bank-notes  of  10/.  each,  and  that  the  prisoner  stole  —Held,  that  s. 
the  notes.    The  next  seven  counts  varied  thb,  by  its  being  ^lo^^Tby 
stated  in  some  of  them,  that  the  notes  were  in  a  packet,  J^h^^^g^JSl 
and  in  others,  that  the  prisoner  secreted  the  letter;  and  5SGeo.3,  & 
the  property  was  also  laid  to  be  in   different  persons.      Butaietter 
The  9th,  10th,  11th,  12th,  and  13th  counts  were  framed  diffto  Dudi^~, 

but  which,  it 
was  aUaged,  was  mis-seot  to  Dorslay,  if  stolen  by  S.,  would  not  be  a  letter  which  came  to  his  hands 
"  in  consequence  of  his  employment" 

&]N52e— That  the  words,  **  whilst  employed/'  in  sect  2  of  the  stat  52  Geo.  3,  c  143,  rehitiv* 
to  stealing  letters,  merdy  mean  that  the  party  should  be  then  in  the  employ  of  the  post-offloe;  and 
not  that  the  letter,  when  stolen,  was  in  the  party's  hands  in  the  course  of  his  duty. 

On  an  indictment  for  felony,  a  matter,  which  was  the  subject  of  another  indictment  for  felony, 
was  material  to  be  given  in  evidence;  as  it  formed  a  part  of  die  facts  of  the  case.  The  Judge  re- 
edved  the  evidence,  and  did  not  direct  the  second  prosecution  to  be  abandoned. 

(a)  Set  forth  ante.  Vol.  4,  p.  672,  n.  (a). 


Salisbuet. 
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1831.        onsect.  S  of  the  act  (a).    The  ninth  count  charged,  that  the 
rbx  prisoner  stole  a  letter  from  the  post-office  at  Dursley,  con* 

taining  the  bank-notes;  and  the  other  counts  varied  the 
charge,  by  laying  the  property  differently,  and  by  stating 
the  letter  to  be  a  packet.  The  last  count  charged  the  pri- 
soner with  stealing  the  notes  in  the  dwelling-house  of  Mrs. 
Baldwin,  the  post-mistress  of  Dursley. 

Jervis,  for  the  prosecution,  opened. — That  the  prisoner 
was  a  letter-carrier  from  Dursley  to  Berkeley,  and  that 
hb  wife  was  the  sister  of  Mrs.  Baldwin,  who  was  the  post- 
mistress of  Dursley,  where  he  sometimes  opened  the  mail- 
bags  and  sorted  the  letters.  That  a  letter,  sent  by  Mr. 
Joseph  Cox  from  Cardiff,  and  directed  to  Dudley,  con- 
taining the  notes  in  question,  had  been  mis-sent  to  Dursley, 
from  which  place  the  letter  and  its  contents  had  been 
stolen.  He  also  stated,  that  a  person  named  Bailer  had 
sent  a  letter,  containing  other  bank-notes,  from  Lostwithiel 
to  Uley,  which  would  have  to  pass  through  the  Dursley 
post-office;  and  that  the  notes  sent  in  Mr.  Bailer's  letter 
were  taken  out,  and  Mr.  Cox's  notes,  to  an  equal  amount^ 
put  into  Mr.  Baller*s  letter  in  their  stead.  He  was  pro- 
ceeding to  shew  how  Mr.  Bailer's  notes  would  be  traced  to 
the  possession  of  the  prisoner. 

Curwoodf  for  the  prisoner,  objected  to  this  being  stat- 
ed, as  there  was  another  indictment  against  the  prisoner 
for  stealing  the  notes  out  of  Mr.  Bailer's  letter.  And  he 
cited  the  cases  of  Rex  y.  Sfniih{b),  and  Rex  v.  fPesi- 
wood  (c),  and  a  case  in  which  the  same  point  was  decided 
by  Mr.  Baron  BoUand. 

Mr.  Justice  Patteson. — On  the  part  of  the  prosecution, 
they  put  it  in  this  way: — they  propose  to  shew,  that  the 
prisoner  stole  Mr.  Cox's  notes,  because  they  were  put  into 

{a)  Set  forth  ante^  Vol.  4,  p.         {b)  Ante,  Vol  2,  p.  633. 
673,  n.  (c)  Ante,  Vol.  4,  p.  647- 
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Mr.  Bailer's  letter  in  exchange  for  his  notes,  which  must 
have  been  taken  out  by  some  one,  and  are  to  be  traced  to  the 
prisoner's  possession.  In  the  case  of  Rex  ▼.  EBis  (a),  it  was 
held,  that  evidence  of  other  felonies  was  receivable,  where 
they  were  all  parts  of  one  transaction.  I  see,  that  in  that 
case  there  was  only  one  indictment;  but  still,  I  think  that 
the  evidence  respecting  Mr.  Bailer's  notes  is  essential  to 
the  chain  of  facts  necessary  to  make  out  the  case. 

Curwood. — ^I  hope  that  your  Lordship  will  direct  the 
other  prosecution  to  be  abandoned. 

Mr.  Justice  Patteson. — I  will  see  about  that. 

It  appeared  from  the  evidence  of  Mrs*  Baldwin,  the 
post>mistress  of  Dursley,  that  she  employed  the  prisoner, 
at  a  salary  of  14f.  a*week,  to  carry  the  letter-bag  from 
Dursley  to  Berkeley;  and  that  she  was  allowed  by  the  Post- 
office,  in  her  quarterly  account,  the  sums  she  paid  him; 
but  she  stated,  that  the  prisoner  never  sorted  the  letters, 
or  opened  any  mail-bag.  There  was  no  very  distinct  evi- 
dence to  shew  that  Mr.  Cox's  letter  ever  was  in  the  Durs- 
ley post-office;  but  the  notes  contained  in  it  were  dis- 
tinctly shewn  to  have  been  put  into  Mr.  Bailer's  letter, 
notes  to  an  equal  amount  having  been  taken  out;  and  evi- 
dence was  adduced,  with  a  view  of  tracing  some  of  these 
notes  to  the  prisoner;  but  the  statements  of  some  of  the 
witnesses  was  by  no  means  positive. 

Mr.  Justice  Patteson,  (in  summing  up). — I  think  that 
the  prisoner  was  a  person  in  the  employ  of  the  Post-office, 
as  his  sister-in-law  paid  him  14«.  a-week,  which  the  Post- 
office  allowed  her  again.  The  evidence  is,  that  he  was 
not  employed  as  a  sorter,  but  as  a  letter-carrier  from 

(a)  9  D.  &  R.  174. 
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1831.  Dursley  to  Berkeley.  I  think  also,  that  thia  letter  cannot 
be  said  to  have  come  to  hia  hands  ''  in  consequence  of  his 
employment;*'  because  he,  as  a  letter-carrier  from  Dursley 
to  Berkeley,  would  not  have  a  letter  addressed  from  Car- 
diff to  Dudley  come  to  his  hands  in  the  course  of  his  duty. 
Howevers  the  2nd  section  of  the  act  of  Parliament  goes  on 
''  whilst  so  employed.**  The  question,  then,  is,  whether 
those  words  relate  to  time  only,  or  whether  they  make  it 
essential  that  the  letter  should  come  to  his  hands  in  the 
course  of  his  duty.  I  am  inclined  to  think  that  they  re- 
late merely  to  time;  because  the  words  "  by  virtue  of  his 
employment"  are  used  in  another  part  of  the  section. 
However,  this  is  less  material,  as  there  is  a  count  for  steal- 
ing the  letter  out  of  the  post-office  at  Dursley;  and  also  a 
count  for  stealing  in  a  dwelling-house,  to  the  value  of  more 
than  6/.;  and  if  the  letter  was  stolen  out  of  the  post- 
office,  the  prisoner  may  be  convicted  on  either  of  those 
counts;  and  if  he  merely  stole  the  notes,  he  may  be  con- 
victed  of  larceny.  If  the  prisoner  took  the  letter  contain- 
ing these  notes  fit>m  the  post-office  at  Dursley,  he  will 
come  within  one  of  the  capital  charges;  and,  as  they  are 
all  capital,  it  wiU  not  be  very  material  to  determine  which. 

Verdict— Not  guilty<a). 

Jervist  Campbell,  Ludlow,  Serjt.,  and  Maule,  for  the 
prosecution. 

Cunoood  and  Justice,  for  the  defence. 

[ Attoraiei— ^MC9cft,  snd  Bianome  ^  Co.] 

(a)  See  the  case  of  JRer  t.  Pear-     tried  on  the  indictment  chai^ging 

mm,  ante,  Vol.  4,  p.  572.  him  with  stealing  the  notes  from 

The  prisoner  wu  afterwards     Mr.  Bailer's  letter,  and  acquitted. 
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Rex  v.  Harris.  Aug,  nth. 

Indictment  on  the  statute  9  Oeo.  4,  c.  si,  ss.  ll,  ir aputoibe 
lS(a)i  charging  the  prisoner  with  attempting  to  discharge  gunpowder  and 
a  loaded  pistol  at  William  Watkins,  by  drawing  the  trig-  ^^.^oii^ 
ger.    In  the  different  counts,  the  intent  was  laid  to  be,  to  piiisg«<it  *<>  that 
murder,  disable,  do  grievous  bodOy  harm,  and  to  resist  poMiiniity  be 
lawful  apprehension.  5^J^' 

The  prosecutor  had  been  appointed  a  special  constable  J^*^">  *«  ■***; 

^^  y  Geo*  4f  c«  ol« 

to  execute  a  warrant  of  Mr.  Ducarel,  a  magistrate,  to  take  ss.  ii,  12. 
the  prisoner  on  a  charge  of  riot.  The  warrant  was  both 
shewn  and  read  to  the  prisoner,  and  he  drew  a  pistol, 
which  was  loaded  to  within  half  an  inch  of  its  muzzle, 
with  gunpowder,  paper,  and  two  ill-shaped  balls.  This 
the  prisoner  pointed  at  the  head  of  the  prosecutor,  within 
four  inches  of  his  ear,  and  pulled  the  trigger.  The  lock 
went  down,  and  the  prosecutor  saw  a  single  spark  proceed 
from  it.  No  mischief  was  done,  and  the  pistol  was  taken 
from  the  prisoner.  There  was  no  priming  found  in  the 
pan,  but  it  was  proved  that  that  might  have  dropped  out 
in  the  struggle  to  take  the  pistol  from  the  prisoner. 

The  prisoner  said,  in  his  defence,  that  the  pbtol  was 
kept  loaded  for  the  protection  of  his  house,  which  had 
been  robbed,  but  that,  to  prevent  his  children  from  doing 
themselves  mischief  with  it,  he  always  kept  a  piece  of  pa- 
per in  the  pan,  and  another  piece  of  paper  twisted  tight- 
ly, and  run  into  the  touch-hole,  so  as  to  prevent  its  being 
fired. 

The  prisoner's  son  was  called  to  prove  that  the  pistol 
had  been  in  this  state  the  day  before. 

Mr.  Justice  Patteson,  (in  summing  up). — If  you  think 
that  the  pistol  had  its  touch-hole  plugged,  so  that  it  could 
not  by  possibility  do  mischief,  I  think  that  the  prisoner 
ought  to  be  acquitted,  because  I  do  not  think  that  a  pistol 

(a)  Set  forth  Carr.  Supp.  pp.  236, 237. 
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80  circumstanced  ought  to  be  considered  as  loaded  arms, 
within  the  meaning  of  this  act  of  Parliament. 

Verdict— Guilty  (o). 
Justice^  for  the  prosecution- 

WatsoHf  for  the  defence. 

[Attomies — LucaSf  and  HulU,'] 
(a)  See  the  case  of  Rex  v.  Hughes,  ante,  p.  126. 


Aug.  t7th. 

The  practice 
of  iscuing 
connty  coart 
prooeaan  in 
blank,  for  the 
attomies  to  fill 
up  after  they 
have  been  b- 
■ned  by  the 
county  derky  is 
highly  irregular. 
AndtembU— 
that  the  filling 
lip  of  a  county 
court  mimmons, 
or  altering  a  dlf- 
Mngoi  into  a 
eummooB,  after 
it  has  been  so 
Issued  in  blank, 
is  a  forgery  at 
common  law. 


R£X  r.  Robert  Collier,  Gent,  One  &c. 

JLNDICTM ENT  for  forging  a  county  court  summons. 
The^r^  count  of  the  indictment  charged  the  defendant 
with  forging  "  a  certidn  paper-writing,  in  the  words  and 
figures  following;"  (it  then  set  out  the  summons  tferbaiim), 
with  intent  to  defraud  John  Collier.  The  third  count 
stated  the  instrument  to  be  ''  a  certain  summons,  purport- 
ing to  be  a  summons  sued  out  from  the  county  court  of 
David  Ricardo,  Esq.,  Sheriff  of  Gloucestershire.'*  The 
Jifih  count  stated  the  instrument  to  be  **  a  certain  sum- 
mons, purporting  to  be  a  summons  under  the  seal  of  the 
office  of  David  Ricardo,  Esq.,  the  said  D.  R«  then  being 
Sheriff  of  Gloucestershire."  The  second^fourth^  and  sixih 
counts,  were  for  uttering  the  summons,  knowing  it  to  be 
forged;  and  the  seventh  and  eighth  were  for  obtaining  the 
sum  of  7«.  Qd.  by  falsely  pretending  that  the  instrument 
was  a  genuine  summons. 

The  paper  in  question  was  a  printed  form  of  a  dtetringas^ 
which  had  had  the  words  respecting  the  distraining  struck 
through  with  a  pen,  and  the  word  **  summon"  inserted  in- 
stead. The  whole  of  the  filling  up  of  the  instrument  was 
in  the  defendant's  handwriting,  and  his  name  was  to  it,  as 
the  attorney  who  had  sued  it  out.  It  purported  to  be  a 
summons  at  the  suit  of  a  person  named  Allen.  There  was 
a  seal  to  it»  but  whether  this  was  the  genuine  seal  of  the 
county  court  or  not^  the  witnesses  could  not  state,  as  the 
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impteBsion  was  so  defectiye  (a).  No  entry  of  the  issuing 
of  this  summons  appeared  in  the  books  of  the  county 
court.  This  paper  had  been  served  oh  the  prosecutor^ 
and  he  had  paid  the  defendant  the  costs^  as  if  it  had  been 
a  genuine  summons,  and  also  the  debt  which  Allen  claim- 
ed of  him*  It  appeared,  from  the  evidence  of  the  county 
court  derk,  that,  when  he  was  absent,  the  clerks  in  the 
office,  if  they  were  busy,  sometimes  gave  out  blank  sum- 
monses to  the  attomies,  who  filled  them  up  for  themselves. 

Mr.  Justice  Pattbson. — I  do  not  see  that  there  is  any 
evidence  of  an  intent  to  defraud  the  prosecutor.  He  would 
have  had  just  the  same  costs  to  pay  if  this  summons  had 
been  sued  out  in  the  most  regular  manner. 

Curwood. — In  cases  of  forgery  at  common  law,  there 
need  be  no  intent  to  defraud  any  particular  person  (i). 

Mr.  Justice  Pattbson. — It  is  highly  irregular;  but  I 

know  that  these  summonses  are  sometimes  given  out  in 

blank.    I  am  not  prepared  to  say,  that,  after  the  notice 

diat  this  trial  will  give  parties  as  to  the  impropriety  of  the 

practice,  I  should  not  hold,  that  this  mode  of  filling  up  a 

summons,  or  of  altering  a  dUiringas  into  a  summons,  was 

not  forgery. 

Verdict — ^Not  guilty. 

Curwood  and  Carrington^  for  the  prosecution. 
Justice  and  Busby ^  for  the  defence. 

[Attomies— ITart;,  and  ColUer,'] 
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Rez 

V. 

Collier. 


(a)  Seals  are  affixed  to  many 
public  documents  in  a  very  slo- 
venly manner.  The  Great  Seal 
affixed  to  a  commistton  of  bank- 
lupty  which  was  given  in  evidence 
in  a  case  of  felony  tried  i>efore  Mr. 
Justice  Patiaonf  at  the  Hereford 
Sum.  Ass.  1831,  was  a  mere  lump 
oi  vnuc,  wluch  had  no  impression 
upon  U;  and  the  prisoner's  coun- 

VOL.  V. 


sel  objected,  that  this  was  not  a 
commission  of  banlcrupt  tinier  tkc 
Great  Seal,  The  prisoner  was  a&> 
quitted  on  the  merits,  and  this 
objection  was  therefore  not  fur- 
tkier  considered. 

(6)  For  the  law  respecting  forg. 
ery  at  common  law,  see  1  Gurw. 
Hawk.  263. 


1&2 


HOME  SUMMER  CIRCUIT. 

1891. 


BEFORE  LORD  TENTERDEN,  C.  J.,  AND  MR.  JUSTICE  OASELEE. 


MAIDSTONE  ASSIZES. 


(Crown  Side.) 

BEFORE  SIR.  JUSTICB  OASELEE. 
1831.  -#- 

July  29M.  Rex  0.  Bell. 

On  the  trial  of «    X  HE  prisoner  was  indicted  for  the  murder  of  RiduurdL 

priaoner  who        ^^     . 
bu  made  before    laylor. 

^riS^wn*  '*  appeared,  that,  on  the  81st  May,  the  prisoner  tmd  his 
fettion  of  hii      vouDger  brother  were  brought  up  to  be  examined  before 

guiltiprevioiisto   "         ^  o  * 

the  conclusion  the  magistrates  at  Rochester.  They  had  both  been  in 
^nVhim°^  custody  sinco  the  17th,  and  various  depositions  had  been 
whichconfe^n  ^ken  between  that  day  and  the  21st.    On  the  gist,  seve- 

11  taken  down  in  '^  «  • 

writing,  and  ral  depositions  were  taken  in  the  presence  of  the  prisoner, 
p^ner,^and\t-  ^ud  the  youngcr  brother  was  about  to  state  a  confession 
mju^tSt^*  made  to  him  by  the  prisoner  on  the  previous  evening,  when 
clerk ;  the  pro-  the  prisoner  interrupted  him,  and  made  a  full  confession  of 
the  clerk  to'giYe  his  guiU.    Thia  coufesaioi^  the  nagistEate's  clerk  immedi^ 

prfsonei?8^hrte-  **®'y  'cd**<^  ^^^  Writing,  and  it  was  read  over  to  the  pri- 
menu,  refresh-    goner,  who  put  liis  mark  to  it.    It  was  attested  by  the  ma- 

iBg  his  memory 

by  the  written  gistrate's  clerk  thus: — ''Takea  and  ^ned  by  the  said 
^^''  Joha  Heneker  BeU»  in  the  presenoe  of --—-•"    Oa  the 

23rd  and  two  following  days,  other  depositioBS  were  taken 
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in  the  presence  of  the  priBoaer;  and,  on  the  25th»  h^  wae 
fully  committed  for  trial.    Some  additional  depositione         ^^^ 
were  subsequently  taken  in  the  absence  of  the  prisoner;  «. 

some  of  them  as  late  as  the  6th  of  July.  AH  these  hctter  de- 
positions were  duly  returned  to  the  Court,  including  the 
prisoner  s  confesdon,  but  not  the  earlier  depositions  of  the 
21st  of  May  and  previously.  It  was  proposed^  on  the  part 
of  the  prosecution,  to  read  the  confession  in  evidence. 

Clarksan,  for  the  prisoner,  oligected  to  its  admissibility, 
on  the  following  grounds — Fir^,  that  it  was  made  by  the 
prisoner  before  the  evidence  against  him  had  been  gone 
through.  On  this  point  he  referred  to  Rex  v.  Fogg  (a), 
in  which  Garrow,  B.,  expressed  his  opinion,  that  nothing 
whieh  a  prisoner  staled  before  he  knew  what  the  evidence 
against  him  was,  ought  to  be  used  to  criminate  him.  Se^ 
candly^  that  some  of  the  depositions  were  taken  in  the  ab- 
sence of  the  prisoner.  Thirdly^  that  there  were  interline- 
ations and  erasures.  And,  fourthly ^  that  there  was  a  false 
attestation. 

Gaselee,  J.,  after  consulting  Lord  Terderden^  C.  J.,  up* 
on  the  objections,  said — My  Lord  Tenierden  agrees  with  me 
that  the  opinion  of  Mr.  Baron  Garraw  in  Re»  v.  Fogg  is 
much  too  general,  as  it  would  go  to  exclude  any  acknoww 
ledgment  of  guilt  made  by  a  prisoner  to  a  constable.  He 
also  agrees  with  me,  that  the  interlineations  and  erasures 
are  ciured  by  the  attestation,  which  cannot  be  called  a  fake 
attestation,  though  it  wotdd  have  been  more  regular  to 
have  said,  that  the  prisoner  put  his  mark,  as  is  customary 
in  affidavits  in  the  superior  Courts.  We  are  both  of  opin- 
ion, that  it  is  no  objection  that  some  of  the  depositions  were 
taken  in  the  absence  of  the  prisoner.  We  are  also  both 
of  opinion,  that  the  confession  may  be  repeated  by  the  ma* 

(a)  Vol.  4  of  these  Reports,  p.  566. 

m2 
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CASES  ON  THE  HOME  CIRCUIT. 

gbtrate's  derk  who  heard  it»  and  that  he  may  refresh  his 
memory  by  the  aid  of  the  written  paper. 

Garksan  then  farther  objected,  that,  as  the  rules  of  ktw 
required  that  the  best  evidence  should  be  given,  the  parol 
statement  of  the  clerk  was  not  receivable.  The  paper 
ought  to  be  used  as  a  confession,  or  the  evidence  should 
not  be  received  at  all. 


Gassleb,  J. — After  again  consulting  with  Lord  Tenier^ 
den,  C»  J.,  said,  we  are  still  of  opinion  that  the  clerk  may 
give  the  whole  in  evidence,  refreshing  his  memory  by  the 
written  paper. 

The  confession  was  then  read  by  the  magistrate's  clerk 
in  the  third  person,  and  the  prisoner  was  conricted  and 
executed. 

Walsh  and  Brett,  for  the  prosecution. 

darkeon,  for  the  prisoner. 


In  a  case  wluch  occurred  on  the 
Norfolk  Circmt,  where  a  state- 
ment made  by  a  prisoner,  which 
was  proved  to  have  been  taken  un- 
der similar  circumstances,  as  far 
as  regarded  the  completion  of  the 
evidence  against  him,  was  offered 
in  evidenced — S^fdney  Tinflor,  for 
the  prisoner,  objected,  and  cited 
Hex  V.  Fogg,  Hie  depositions 
were  produced,  and  It  appeared 


that  they  had  been  drawn  up  as  If 
the  whole  evidence  had  been  taken 
before  the  confession  was  made. 
Lord  Lyndhynt,  C.  B.,  rejected  the 
evidence,  on  the  ground  that  the 
document  was  fidse;  but  intimate 
edy  that  he  did  not  consider  the  ob- 
jection as  tenable,  upon  the  ground 
mentioned  in  the  authority  refer* 
red  to. 
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BEFORE  MB.  BARON  OARROW. 


1831. 
Rex  v.  James  Deerino  and  John  Atkinson.  "  ,  \ ^^ 

Jmy  low. 

V.  HE  prisoners  were  indicted  for  burglary  in  the  dwell-  a  counsel  for 
ing-house  of  John  Bull,  and  stealing  a  quantity  of  watch-  ^V'ST'atJSi 

eSy  &C*  o^  felony,  has 

in  strictness  a 
right  to  state  in 

Austin^  for  the  prosecution,  stated  that  he  should  call  a  ^venadon  * 

person  named  Westwood,  who  had  been  lately  discharged  «»pp<»«dtohaf« 

from  Cambridge  gaol,  and  who  would  depose  to  a  conver-  the  prisoner  and 

sation  between  himself  and  the  prisoner  Atkinson  relating  be  intends  to 

to  the  robbery  in  question.    He  was  proceeding  to  state  ^tV^rtiw^Ae 

the  conversation  to  the  Jury,  when —  statement  ought 

to  be  confined 
to  thefCMTol 

Smith,  for  the  prisoners,  objected,  on  the  ground  that  ^mdon.^^''* 
▼arious  circumstances  might  arise  in  the  progress  of  the   .,  ^L?^Z![^  '"^' 
cause,' rendering  the  conversation  inadmissible  in  evidence ;  others  for  an 
and  he  submitted  that  it  was  better  that  the  Jury  should  not  against  whom 
hear  that  m  statement,  which  they  could  not  afterwards  2^™^^° 
act  upon  as  evidence.  ■"•y»  if  he  be 

in  custody  at 
the  time  of  the 
trial  of  the 
others,  be  placed  at  the  bar  to  be  identified  ai  one  who  was  iar'thcir  company. 


16G  CASES  ON  THE 

W31.^  G ARROW,  B. — If  the  counsel  for  the  prosecution  thinks 

fit  to  open  the  evidence,  I  cannot  control  him  (a). 

A  person  named  Ward  had  been  indicted  with  the  two 
prisoners  for  the  offence  in  question,  but  the  Grand  Jury 
had  thrown  out  the  bill  against  him;  but  he  was  present  in 
Court  in  the  custody  of  the  gaoler  of  Cambridge,  having 
been  brought  by  him  to  answer  this  charge,  and,  being  de- 
tained in  such  custody,  to  be  taken  back  to  Cambridge,  to 
answer  another  charge  there.  It  was  proposed  on  the  part 
of  the  prosecution  to  place  him  in  the  dock  beside  the  pri- 
soners who  were  on  trial,  in  order  that  he  might  be  identi- 
fied as  a  person  who  was  in  their  company. 

Smithf  for  the  defence,  objected,  that  as  the  Grand  Jury 
had  thrown  out  the  bill,  he  was  as  free  from  the  present 
charge  as  if  it  bad  never  been  preferred  against  him,  and 
therefore  ought  not  to  be  treated  as  if  the  bill  had  been 
found  and  he  was  actually  on  his  trial. 

Garrow,  B.,  said,  that  there  was  no  doubt  as  to  the 
right  to  have  the  party  produced  in  order  that  he  might 
be  identified;  and  Ward  was,  in  consequence,  placed  at 
the  bar.  His  Lordship  afterwards  observed,  that  the  same 
course  had  been  adopted  on  the  trial  of  Thistlewood  and 
others  at  the  Old  Bailey. 

Verdict — Gruilty. 

Austin^  for  the  prosecution. 

Stniih,  for  the  prisoners. 

[Attornies— >iSioatii  4r  Ca.,  and  Imoci.] 

(a)  In  a  case  tried  on  the  saroe  OUiera,  VoL  4  of  these  Reporti, 

Circuit,  in  March,  1831,  a  similar  p.  548,  Bomnquet  and  Pattcton, 

objection  was  made,  and  a  similar  Js.»  were  of  opinion  that  the  cor- 

decinon  given  by  Alderson,  J. ;  but  rect  practice  was  only  to  state  the 

in  the  case  of  Rex  v.  Swatkim  and  general  effect  of  the  conversation . 
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BURY  ASSIZES. 


BEPORS  LORD  LTNDHURST,  C.  B. 


Rkx  V.  Tom.  j^  4,^ 

The  pH««er  «.  Mced  f„  -«ai.g  «o  hdfer.,  Ae  JL,^ 
property  of  James  Suker  of  MildenhalK  The  heifers  were  i^g  t^  Mier% 
not  missed  by  the  prosecutor  or  any  person  in  his  service,  •^^  two^hSS 
And  the  only  evidence  against  the  prisoner  was  his  own  enfrom^tiii 

WnrM*«  End. 

Statement,  when  questioned  on  the  subject,  that  he  had  DoWer/'  (i.  «• 
driven  away  two  heifers  from  his  uncle's  premises,  "  the  ^°  to,*^  fi^JJ^ 
World's  End  Dolver/'  (Dolver  meanmg,  in  that  part  of  '^  «•"«<*  ^J 

^  o'  r  ^1^^  name,  but 

llie  country,  a  fen)*    The  prosecutor  and  another  person  he  oouid  not 
proved  that  the  prosecutor's  farm  was  called  by  that  name,  ^^ot  any  ^ 
Imt  they  could  not  undertake  to  say  that  there  was  not  ^^^  ®^  ^^, 

^  ^  same  name  in 

any  other  of  that  name.  the  neighbour- 

hood:— EM^ 

insufflcient  to 

lioid  Lykdhurst,  G  B»,  upon  this,  told  the  Jury,  that,  wairantacon- 

,  VlCtlOQ* 

under  the  dicumstanees,  there  was  not  any  evidence  of  a 
stealing  as  to  the  heifers  of  the  prosecutor;  though,  if  it 
had  been  proved  that  his  farm  was  the  only  ''  World's  End 
Dolver,"  it  would  have  been  sufficient. 

Verdict— Not  guilty. 


CASES  ON  THE 


Jufy  23rd.  ^*^  ^*  OfPORD. 

To  juitify  the  X  HE  prisoner  was  indicted  for  the  murder  of  a  person 
;^n»  i^^di'ct.  named  Chisnall,  by  shooting  him  with  a  gun.  The  de- 
oa  Se"™und'  ^^^ce  was  insanity.  It  appeared  that  the  prisoner  labour- 
ofinunity,  the  ed  under  a  notion  that  the  inhabitants  of  Hadleighi  and 
tttufied  that  he  particularly  Chisnally  the  deceased,  were  continually  issu- 
oHttd^y be^  ^^8  warrants  against  him  with  intent  to  deprive  him  of  his 
twecn  right  and  ^berty  and  life;  that  be  would  frequently,  under  the  same 

wrongi  and  at  ii»i  ^      •  % 

the  time  of  com-  notion,  abuse  persons  whom  he  met  in  the  street,  and  with 
did  no^  coniider  whom  he  never  had  any  dealings  or  acquaintance  of  any 
oflfonoe  Mdnst  ^^"^*  ^^  ^^  waistcoat  pocket  a  paper  was  found,  head- 
the  laws  of  God  ed,  *' List  of  Hadleigh  conspirators  against  my  life.**    It 

contained  forty  or  fifty  names,  and  among  them  **  ChisnaU 
and  his  family.**  There  was  also  found,  among  bis  pa- 
pers, an  old  summons  about  a  rate,  at  the  foot  of  which 
he  had  written,  **  This  is  the  beginning  of  an  attempt 
against  my  life."  Several  medical  witnesses  deposed  to 
their  belief,  that,  from  the  evidence  they  had  heard  (a),  the 
prisoner  laboured  under  that  species  of  insanity  which  is 
called  monamafda;  and  that  he  committed  the  act  whfle 
tinder  the  influence  of  that  disorder,  and  might  not  be 
aware  tbait,  in  firing  the  gun,  hb  act  involved  the  crime 
of  murder. 

Lord  Lyndhurst,  C.  B.  (in  summing  up),  told  the  Jury 
that  they  must  be  satisfied,  before  they  could  acquit  the 
prisoner  on  the  ground  of  insanity,  that  he  did  not  know, 
when  he  committed  the  act,  what  the  effisct  of  it,  if  fatal, 
would  be,  with  reference  to  the  crime  of  murder.  The 
question  was,  did  he  know  that  he  was  committing  an  of- 
fence against  the  laws  of  God  and  nature?  His  Lordship 
referred  to  the  doctrine  laid  down  in  BelUngham^s  case  (ft) 

(a)  See  Re*  v.  HmweU,  Rum.     Sup.  p.  72. 
&  Ry.  C.  G.  R.  458,  cited  Gvr.         (6)  The  prisoner  was  iodictcd 


NORFOLK  CIRCUIT,  %  WILL.  IV. 

by  Sir  James  Mansfield,  and  expressed  his  complete  ac- 
cordance in  the  observations  of  that  learned  Judge. 

The  Jury  acquitted  the  prisoner,  on  the  ground 
of  insanity. 

Austin  and  Palmer,  for  the  prosecution. 
Smith,  for  the  prisoner. 

[Attondes— Xoff,  and  LeechJ] 
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for  the  murder  of  the  Right  Hon. 
Spencer  Percevaly  and  the  defence 
WBS  insanity.  Accor^ng  to  the 
statement  of  the  case  in  Russell  on 
Crimes  and  MisdemeanorSy  VoL 
1,  p.  10,  extracted  from  Collinson 
on  Lunacy,  Add^da  630,  the 
learned  Jodge,  in  charging  the 
Jnry,  told  ^m,  '*  that  in  order 
to  support  such  a  defence,  it  ought 
to  be  proTcd  by  the  most  distinct 
and  nnquesdonable  endenoe,  that 
the  prisoner  was  incapable  of 
judging  between  right  and  wrong; 
that,  in  fact,  it  must  be  proTed 
beyond  all  doubt,  that,  at  the  time 
he  committed  the  atrocious  act 
with  iridch  he  stood  changed,  he 
did  not  consider  that  murder  was 
a  crime  agunst  the  laws  of  God 
and  nature;  and  that  there  was 
no  other  proof  of  insanity  which 
would  excuse  murder  or  any  other 


Clime.  That,  in  the  spedes  of 
madness  called  **  Lunacy,*  where 
persons  are  subject  to  temporary 
paroxysms,  in  which  they  are  guil- 
ty of  acts  of  extraTagance,  such 
persons  committing  crimes  when 
they  are  not  affected  by  the  mala- 
dy, would  be,  to  all  intents  and 
purposes,  amenable  to  justice; 
and  that  so  long  as  they  could 
distinguish  good  from  evil,  they 
would  be  answerable  for  thdr 
conduct.  And  that  in  the  spedes 
of  insanity  in  which  the  patient 
fandes  the  existence  of  iigury, 
and  seeks  an  opportunity  of  gra- 
tifying, revenge  by  some  hostile 
act,  if  such  a  person  be  capable  in 
other  respects  of  distinguishing 
right  from  wrong,  there  would  be 
no  excuse  for  any  act  of  atrodty 
wluch  he  might  commit  under  tins 
description  of  derangement*" 
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MAIDSTONE  ASSIZES. 


BEFORE  MR.  JfTSTICE  PATTESON. 


1831. 

DecSth. 

An  indictment 
for  mandaugb- 
ter  cbargedf 
tiiat  A  gave  to 
the  deceaied 
divert  mortal 
blows  at  P.,  in 
tlie  county  of 
M.,  and  that  the 
deceaaed  lan- 
gfuisbed  and 
died  at  D.  in 
the  county  of 
K.;  and  tlut 


Rex  v.  James  Hargraye. 

JLNDICTMENT  against  the  prisoner,  as  a  principal  in 
the  second  degree  in  the  manslaughter  of  Richard  Dodd. 

The  deceased,  and  another  person  named  Cox,  (who 
bad  afterwards  died),  met,  on  the  day  laid  in  the  indict- 
ment, at  Islington,  and  there  commenced  a  pugilisdc  con- 
test Having  been  interrupted  by  the  mterference  of  the 
police,  they  proceeded  to  the  lale  of  Dogs,  wheare  they  re- 
commenced the  fight;  and  the  deceased,  Dodd,  in  conse* 
tbepriaonerwaa  qucncc  of  the  injuries  which  he  received,  died  shortly  after 

tf Jk^^a  ^I4a4v   ^A^v^ 

aiding  in  the      ^  removal  from  the  place  of  combat,  on  board  the  hospi- 

commiuion  of 
the  felony:-— 
Held,  that  the 
indictment  was 
good,  and  tliat 
the  word  tker$ 
referred  to  P., 
In  the  county 
of  M* 

Although  ail 


tal  ship  Grampus,  which  was  then  stationed  in  the  Thames, 
and  within  the  parish  of  St.  Nicholas,  Deptford.  The  in- 
dictment stated,  that  James  Cox  made  an  assault  on  the 
deceased,  at  the  parish  of  All  Saints^  Poplar,  in  the  coun- 
ty of  Middlesex,  and  beat  the  deceased,  giving  him  divers 
mortal  bruisee  and  contusions,  &c.;  ''  of  which  said  bruises 
ata^i^n!i^n-  <^^  contusions  the  said  Richard  Dodd,  from  &c.,  until 
J^'^P^^*'^  &c.,  at  the  parish  of  St.  Paul's,  Deptford,  in  the  county  of 
the  oombaunts  Kent,  did  languish  &c.;  and  that  he  there  died ;  and  that 
guilty  oVman*  the  said  James  Hargrave,  together  with  &c.,  were  then 
prin^MOs  in  the  ^"^^  '^^  present,  aiding,  abetting,  &c.,  the  said  James 
second  degree;    c^^  jj^  ^jj^  commission  of  the  Said  felony." 

yet  they  are  not  ^ 

such  accompli^ 

ces  as  require  their  evidence  to  be  confirmed,  if  they  are  called  at  witnesses  against  other  parties 

charged  with  the  manslaughter. 
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Clarlsan,  for  the  prisoner,  objected,  that  the  indictment 
was  bad,  as  it  did  not  with  certainty  charge  the  prisoner 
with  the  commission  of  the  offence  in  any  particular  place; 
for  the  word  there  referred  to  the  two  parishes  mentioned 
in  the  indictment,  rur.  AU  Saints,  Poplar,  and  St.  Paul's, 
Deptford. 

Mr.  Justice  Pattbson. — The  giving  of  the  blows  which 
caused  the  death  constitutes  the  feUmy.  The  languish- 
ing alone,  which  is  not  any  part  of  the  oflfence,  is  laid  in 
Kent;  the  indictment  states,  that  the  prisoners  were  then 
and  there  present,  aiding  and  abetting  in  the  commission 
of  the  said  felony;  that  must,  of  course,  apply  to  the  pa- 
rish of  All  Saints,  Poplar,  where  the  blows,  which  consti- 
tute the  fislony,  were  given ;  and  the  words  then  and  there 
refer  wiA  sufficient  certainty  to  that 


The  facts  of  the  case,  as  to  the  fight,  and  the  presence 
of  the  prisoner  at  it,  together  with  his  conduct  upon  the 
occasion,  were  proved  by  persons  who  were  present  at  the 
boxing  match.  The  surgeon  who  attended  the  deceased 
having  also  been  called  to  prove  the  injuries  which  he  had 
received,  the  case  was  closed  for  the  prosecution. 

Clarkson  submitted,  that,  as  all  persons  who  were  pre- 
sent at  the  fight  were,  in  the  eye  of  the  law,  principals  in 
the  second  degree  to  the  ofience,  their  evidence,  as  in  the 
case  of  accomplices,  required  confirmation. 

Mr.  Justice  Patteson  held,  that  they  were  not  such 
accomplices  as  to  require  any  further  evidence  to  confirm 
them. 

The  prisoner  was  found  guilty,  and  sentenced  to  four- 
teen years'  transportation. 

Bodkin^  for  the  prosecution. 
Clarkson,  for  the -prisoner. 

[Attornies — Cart  tar  Sf  Son,  and  ChelL} 
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First  Sitting  at  Westminster,  in  Michaelmas 

Term,  1831. 

BSFORB  MB.   JUSTICE  PARK. 

(  Who  $ai  for  the  Lord  Chitf  Justice.) 


1831. 


Nov.  loa.  Jabmaim  v.  Eoelstone  and  Another. 

A  purckMer  at  XhE  first  two  counto  in  the  declaration  stated  the  sale 

an  tuction  can-  ,                 .          i   •     •#«* 

not  recover  from  by  auction  to  the  plaintiff  of  certain  freehold  property; 

expemwf  ^pra-  ^he  Undertaking  of  the  defendants  to  make  out  a  good  title, 

paring  the  deedf  g^^.  ^jj  ^.^i^jp  fSg^Qure  to  do  SO:  and  claimed  the  expenses 

of  conveyance  '                                                       '                                          '^ 

of  the  property,  which  the  plaintiff  had  been  put  to  in  the  investigation  of 

fuied  to  com-  '  the  title,  which  had  become  unproductive  in  consequence ; 

chmoniloooant  ^^  Certain  costs  he  had  incurred  in  an  action  against  the 

of  the  non-pro-  auctioneer,  to  recover  the  deposit,  &c« 

duction  of  cer- 
tain title  deeda,  The  third  count  stated,  in  substance,  that  certain  objec* 

torncy  piepar^  tious  to  the  title  had  been  made,  which  were  under  discus- 

ancM^  ^^^'  ^^^^i  ^^^  ^^^^»  ^  consideration  that  the  plaintiff  would,  at 

fiuth  of  a  note  the  request  of  the  defendants,  cause  the  deeds  of  convey* 

margin  of  the  ancc  of  the  property  to  be  prepared,  they,  the  defendants, 

T^d^s  uUd-*  undertook  that  those  objections  should  be  cleared  up ;  and 

tors,  steting that  t}|at  the  plaintiffs  did,  in  consequence,  cause  the  deeds  to 

deeda  vrere  ex-  be  prepared ;  but  the  defendants  did  not  procure  the  ob- 

on  ale  oiiginar  jcctious  to  be  cleared  up;  whereby  the  deeds  became  use* 

Z^ifTt'sh^d  '«»«»  •"^  *®  pUintiff  was  put  to  expense,  &c 

ber«<|uired,they  There  were  also  the  ordinary  money  counts.  Plea — The 

would  apply  to  . 

the  Miidtor  fiir  general  issue. 

MU^lj^hoee  ^^^^  defendants,  who  were  tnistees  of  oertab  freehold 

^"■'^y  ^r  property,  put  it  up  to  auction  on  the  6th  of  November, 

1827;  the  plaintiff  became  the  purchaser  of  Lot  I,  and 
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paid  SS12i  deposit,  and  16  guineas  for  a  moiety  of  the  auc- 
tion duty.    The  property  in  question  came  to  the  trustees      j^j[2^ 
firom  a  person  named  Bates.    When  the  abstract  was  *• 

sent  by  the  defendants*  solicitors  to  the  solicitor  of  the 
plaintiff,  various  objections  were  raised  on  the  part  of  the 
iatter,  many  of  which  were  obviated  by  explanationSi  &c.; 
and  the  difference  between  the  parties  was  at  last  reduced 
to  a  question  as  to  the  production  of  certain  title-deeds, 
which  were  not  in  the  possession  of  the  trustees.    On  the 
subject  of  these  deeds,  the  following  memorandum  was 
written  by  their  solicitors  in  the  margin  of  the  abstract : — 
"  If  it  should  be  required,  Messrs.  Seeker  &  Son  will  ap- 
ply to  Mr.  Eade,  of  Hitchin,  on  the  subject.    At  the  time 
Bates  made  this  purchase.  Seeker,  sen.,  examined  all  the 
original  deeds,  then  in  the  hands  of  Mr.  Eade*s  agent.** 
After  this,  the  plaintiff's  solicitor  proceeded  to  draw  the 
conveyance,  the  draft  of  which  he  sent  to  the  defendants* 
solicitors  in  January,  18S9,  and  received  it  back  approved, 
in  ApriL    In  May,  he  sent  the  engrossment,  and  was, 
shortly  after,  informed  that  it  had  been  executed  by  the 
defendants.    The  title-deeds  in  question  were  not  pro- 
duced, and,  on  that  account,  the  purchase  was  not  com- 
pleted.   The  plaintiff  brought  an  action  against  the  auc- 
tioneer,  in  which  he  recovered  back  the  amount  of  the  de- 
posit  and  auction-duty  which  he  had  paid;  and  the  pre- 
sent action  was  brought  to  recover  a  sum  of  170L,  being 
partly  for  the  expenses  of  investigating  the  title,  partiy  for 
costs  incurred  in  the  action  against  the  auctioneer,  and 
partly  for  the  costs  of  preparing  and  engrossing  the  con- 
veyances.    1 12/.  was  paid  into  Court  on  the  first  two  counts 
and  the  money  counts. 

Wilde,  Serjt,  for  the  defendants. — ^The  expenses  of 
preparing  the  conveyance  are  not  recoverable.  If  the 
plaintiff  meant  to  insist  on  the  production  of  the  tide-deeds, 
he  should  have  done  so  before  the  conveyance  was  pre- 
pared and  sent  for  execution.    There  has  been  an  excess 
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of  hmto  en  the  part  of  the  pbuatiff,  and  the  defendants  are 
Jasmaiv      '^^  ^^  9uffer  by  it.    The  attorney  thought  proper  to  act 
„     ^  upon  the  note  m  the  margin  of  the  abstract,  and  he  must 


be  bound  by  it  A  purchaser  has  no  right  to  prepare 
conveyance,  until  he  has  made  up  his  mind  to  take  the 
tate.  It  is  hard  enou^  upon  trustees  to  be  obliged  to  pay 
the  necessary  expenses,  and  it  would  be  very  unreasonable 
to  fix  them  with  such  a  demand  as  this. 

Taffayrd,  in  reply. — I  allow,  that,  in  ordinary  cases,  the 
duty  of  a  soticHor  is  as  has  been  stated.  But  the  third 
count  in  this  case  contains  a  statement  of  the  special  cir* 
cumstances;  and  I  submit,  that  the  plaintiff  may  recover, 
as  the  solicitors  were  acting  in  perfect  confidence  with  eadi 
other. 

Mr.  Justice  Park* — The  third  count  states,  that  the 
defendants  requested  the  plaintiff  to  prepare  die  deeds. 
There  is  no  evidence  of  that.  It  seems  to  me,  that  that 
count  is  not  proved.  His  Lordship,  in  summing  up,  sud 
— "  Nothing  can  be  more  honest  than  the  intentions  of  the 
parties ;  but  the  question  is,  whether  the  conyeyance  should 
have  been  prepared  so  early.  It  seems  to  me,  in  point  of 
law,  that  the  requisition  for  the  production  of  the  deeds 
should  have  been  made  before;  and  if  that  were  not  the 
law,  trustees  would  be  in  a  very  inconvenient  situatbn. 
Supposing  in  this  case  the  money  had  been  paid,  and  the 
trustees  had  distributed  it  to  the  different  parties  interest- 
ed, they  would  have  to  get  it  all  back  again.  It  seems  to 
me,  therefore^  that  the  verdict  must  be  for  the  defend- 
ants.** 

Verdict  for  the  defendants. 

Talfourd  and  C  R.  Turner ^  for  the  plaintiff. 
WiUe,  Seijt,  and  Seeker 9  for  the  defendants. 

fAttornies— ^G.  Smith,  and  Few  iC<.] 
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1831. 

BEFQ&B  MR.  JUSTICB  PARK. 

Dover  r.  Mills.  Nw,  2Mt. 

X  HIS  was  an  action  to  recover  from  the  defendant^  who  AbooUng-offlce 
kept  a  wine  vaults  in  Skinner  Street,  Snow  HiU,  which  he  keeps  a  wine 
also  used  as  a  booking-office  for  goods  to  be  sent  by  car-  ^  n^nge^^if 
riers  to  various  places,  and.  among  them,  to  Hampstead,  ^«  ^^^"^^  v^ 

1         i%^i     -IT  li"  1*®  remain  m 

the  value  of  two  trunks  of  clothes.    It  appeared  from  the  front  of  the  bar, 
evidence  on  the  part  of  the  plaintiff,  that,  about  one  o'clock  ton^^^uigla 
on  Saturday*  the  2nd  of  April,  the  trunks,  corded  toge-  [Jou  "h  uic^'^S^ 
ther,  and  covered  with  matting,  were  delivered  at  the  de-  of  too  large  a 
fendant'a  place,  and  2d.  was  paid  for  the  booking  to  a  Mmm%uken 
person  in  the  bar;  that  there  was  a  direction  on  a  piece  '^{^^  ^  ^^q. 
of  strong  paper,  folded  at  the  edges,  and  fastened  to  the  ^* 

cord  of  the  box  with  a  string.    It  was,  *^  Mrs.  Dover, 

Langmain^Sf  Esq*,  Hampstead,  by  Gray.**  The  person  who 
took  the  boxes  told  the  person  in  the  bar,  that  they  were 
servants'  boxes,  and  would  be  wanted,  and  must  be  sure 
to  go  that  day.  The  entry  of  the  parcel  in  the  defendant's 
book  was — "  Mrs.  Dover,  Hampstead,  Gray."  The  boxes 
were  placed  in  the  wine  vaults,  in  front  of  the  bar,  and  re« 
mained  there  till  half-past  five,  when  the  carrier's  man  took 
them.  He  said,  that  when  he  put  them  in  his  cart,  the  di- 
rection was — "  Mrs.  Dover,  to  be  left  at  the  Load  qfHaif, 
Hampstead."  The  carrier's  man  left  the  boxes  at  the 
Load  of  Hay,  and  a  person  called  for  them  very  soon 
after,  and  took  them  away,  and  they  had  not  been  heard  of 
since.  It  was  supposed  that,  while  they  were  in  the  de- 
fendant's custody,  some  of  the  persons  who  came  in  for 
liquor,  of  whom  there  wei'e  many,  must  have  altered  the 
direction,  for  the  purpose  of  stealing  them  afterwards. 
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On  the  part  of  the  defendant,  witnesses  were  caDed  to 
shew,  that  the  boxes  were  not  lost  sight  of  during  the 
whole  of  the  timoi  and  that  the  alteration  could  not  haye 
taken  place  in  the  wine  vaults.  They  also  said,  that  the 
boxes  were  too  large  to  be  conveniently  placed  elsewhere 
than  in  the  front  of  the  bar,  and  that  it  was  usual  to  put 
such  packages  in  that  part  of  the  premises;  but  they  ad- 
mitted, that  there  was  but  one  seat  in  the  room,  and  that 
persons  who  came  in  frequently  sat  down  upon  the  goods 
which  happened  to  be  there. 

Andrews,  Serjt,  for  the  defendant,  contended,  that, 
considering  the  smallness  of  the  remuneration,  and  the 
circumstance  of  the  boxes  being  put  in  the  usual  place  in 
which  articles  of  their  bulk  were  deposited,  and  as  they 
could  not  conveniently  be  put  elsewhere,  there  was  no  evi- 
dence that  reasonable  care  and  diligence  had  not  been 
used  with  reference  to  the  subject-matter,  and,  therefore, 
the  plaintiff  was  not  entitled  to  the  verdict. 

Mr.  Justice  Park  left  it  to  the  Jury  to  say,  whether  there 
was  negligence  on  the  part  of  the  defendant  His  Lord- 
ship said,  that,  in  his  opinion,  goods  ought  not  to  be 
laid  down  in  a  common  gin-shop,  where  there  was  but  one 
seat,  and  persons  were  in  the  habit  of  coming  in,  and  sit- 
ting down  upon  the  goods  which  happened  to  be  there. 
It  was  the  duty  of  the  defendant  to  take  the  things  into  a 
safe  place  behind  the  counter.  It  could  not  be  supposed 
that  improper  persons  did  not  come  into  places  of  that 
description;  and  a  booking-office  keeper,  who  received 
money,  was  bound  to  take  care  of  the  things  given  into 
his  custody,  by  putting  them  into  a  safe  place.  He  then 
told  the  Jury,  that  if  they  were  of  opmion  that  a  sufficient 
degree  of  diligence,  or  care,  or  caution,  had  not  been 
used,  then  they  should  find  their  verdict  for  the  plaintiff. 

Verdict  for  the  pluntiff— Damages  40/. 
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Bampas,  Seijt.j  and  ,  for  the  plaintiff. 

Andrews,  Serjt,  for  the  defendant. 

[Attomies — Flower,  and  Harmer.'] 

See  the  cases  of  Newborn  ▼•  Just,  ante,  VoL  2,  p.  76;  and  Butler  ▼. 
Bating,  Id.  p.  613. 


A^cmrned  Sittings  in  London,  (J^ier  Michaelmas 

Term,  183L 
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BowMAM  and  Another,  Assignees  of  Shith  &  Hall,      Dec.  6M. 
Bankrupts^  v.  Norton  and  Others. 

jCrOVER  for  certain  bills  of  exchange.  a  oonvenation 

It  was  proposed,  on  the  part  of  the  plaintiffs,  to  ask  an  ^hrS^ll^' 
attorney's  clerk  (a),  what  one  of  the  bankrupts  had  said  becomes  bank* 

*^  nipt,  and  hb  at- 

to  him,  when  he  came  to  consult  about  the  state  of  his  af-  torney's  derk, 

m  .  on  the  lul^ect  of 

This  was  objected  to  on  the  part  of  the  defendants,  on  p'^^I^b;^  «>°>; 

•*   ^  ,   ,     *^  '  munication,  and 

the  ground  that  it  was  a  privileged  communication.  canpot  t>e  given 

in  evidence  In 
an  action  by  hia 

Toddy,  Serjt.,  for  the  phuntiffs.— The  reason  of  the  SS^'^of 
privilege  only  applies  to  cases  where  the  party  himself  re-  sowing  his  mo- 
tains  the  right  of  suit;  but,  where  it  is  transferred  to  as- 
signees under  a  commission,  the  creditors  have  a  right  to 
the  evidence,  as  shewing  the  bankrupt's  motives. 

(a)  See  the  case  of  Taylor  t.  Forgter,  ante,  Vol  2,  p.  195,  and  the  cases 
referred  to. 

VOL.  V.  N 
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1831.  J*  fVilUamSt  for  the  defendants. — It  is  no  matter  whe- 

' — "^"^      ther  the  bankrupt  has  the  right  of  suit  or  not.     That  is  a 

BOWlf  AN  __r» 

V.  perfectly  new  distinction.     The  change  of  parties  makes 

NoBToii.       ^^  difference  in  the  case, 

TiNDAL^  C.  J, — I  cannot  tell  whether  the  commission 
may  not  be  set  aside;  and,  suppose  it  isj  are  this  man's  se- 
crets, told  to  his  solicitor,  to  be  let  out? 

Toddy,  Serjt — ^My  friend  does  not  represent  Smith  ^ 
Hall.  I  represent  them  as  counsel  for  the  assignees.  A 
man  may  waive  his  privilege  if  he  pleases ;  and  the  bank- 
rupt being  represented  by  his  assignees,  they  have  the 
same  right  to  waive  the  privilege  as  he  would  have  had,  if 
he  had  brought  the  action. 

TiNDAL,  C.  J.,  was  still  of  opinion  that  the  evidence 
was  not  admissible;  and  put  it  to  Taddy,  Serjt.,  whether 
he  had  ever  known  the  evidence  offered  before. 

Taddy,  Serjt,  replied  that  he  had  not  And  the  evidence 
was  not  received;  but  a  note  was  taken  by  his  Lordship 
of  its  having  been  tendered  (a). 

The  case  proceeded,  and  there  was  a — 

Verdict  for  the  defendants. 

Taddy,  Serjt,  and  HiU,  for  the  plaintiffs. 

J.  Williams,  Bompas,  Serjt,  and  W.  Wilde,  for  the  de« 
fendants. 

[Attornies— IF.  G.  Bokon,  and  Rodgert,] 
{a)  No  motion  was  made. 
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Nichols  r.  Hart  and  Another.  Dec.  stk, 

JL  ROVER  for  a  butt  of  sherry  wuie.  It  appeared  that  a.  sold  to  B.  a 
the  plaintiff  purchased  a  butt  of  sherry  from  the  defend-  wUch  was  not 
ants,  but  it  was  allowed  to  remain  in  the  docks  undeliver-  ^^c^^*'*'*-  ^• 

'  compounded 

ed.     Afterwards  he  was  compelled  to  make  an  arrangement  with  his  credi- 

with  his  creditors^  and  agreed  to  pay  them  by  instalments,  mount  of  the 

12s.  6cL  in  the  pound  on  the  amount  of  his  debts;  10«.  ^.Tconsen^f 

of  it  to  be  secured  by  bills,  and  the  remaining  2s.  6d.  by  included  in  the 

hb  own  note,  at  the  end  of  a  year.     In  a  conversation  Thecomposi- 

which  he  had  with  one  of  the  defendants,  previous  to  this  se^urTdb^bUis, 

arrangement  being  carried  into  effect,  he  requested  that  'j°^J^  '^'nsrB 

the  defendants  would  take  the  sherry  back;  but  this  was  beyond thepnce 

declined,  the  defendant  saying  that  he  never  took  back  Before  the 

any  thing  he  had  sold,  and  would  rather  take  a  composi-  ^^posidon^ 

tion  than  make  any  alteration  in  his  books;  and  he  added,  ^**  P"*^'  B; 

'  ^  demanded  the 

that  the  plaintiff  might  have  the  wine  at  any  time,  on  paying  wine  of  a.,  who 
the  duty.    The  price  of  the  butt  of  sherry  was,  therefore,  iw«ii:— fleW, 
included  in  the  composition,  and  the  bills  were  given.    An  {J^n^^J^deii- 
agreement  was  signed  by  the  creditors,  the  defendants  ver  it,  as  he  had 

undertaken  to 

among  the  number,  to  take  the  bills,  and  give  a  release  do  so;  and  that 
to  the  plaintiff.     The  sum  against  the  defendants' names  ^uh  respect  to 
was  339^    Before  the  bill  for  the  last  instalment  became  stoppage  ^ 

Iroiutte  did  not 

due,  the  plaintiff  met  the  defendant  who  had  made  the  apply  under  the 

agreement,  and  demanded  the  butt  of  sherry;  but  he  re*  "'^"^ 

fused  to  let  him  have  it,  and  said,  that  it  had  been  sold. 

The  defendants  were  also  applied  to  to  sign  the  release  a- 

greed  upon,  but  refused,  on  account  of  the  dispute  about 

the  sherry.    They  admitted  that  it  had  been  included  in 

the  composition,  but  said  it  must  have  been  by  mistake,  as 

it  would  be  absurd  for  them  to  give  the  plaintiff  a  butt  of 

sherry  for  I2s.  6d.  in  the  pound,  when  they  had  never 

parted  with  the  possession  of  it. 

HogginSf  for  the  defendant8.-^There  was  not  any  con- 
sideration for  the  promise  to  let  the  butt  of  sherry  go  at 

n2 
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1831.  IZs.  6d.  in  the  pound,  the  defendants  having  the  right  of 
stoppage  in  transitu  at  the  time.  The  case  of  Hodgson 
v.  liOy  (a)  is  in  point.  Lord  Kenyon  there  said,  that  part 
payment  did  not  take  the  case  out  of  the  general  rule  with 
respect  to  stoppage  in  transitu;  and  that  he  should  be 
sorry  to  let  in  such  an  exception,  because  it  would  destroy 
the  rule  itself;  since  every  payment,  however  made,  even 
the  payment  of  a  farthing  by  way  of  earnest,  would,  if 
such  an  exception  were  introduced,  prevent  the  operation 
of  the  general  rule  of  stoppage  in  transitu*  This  is  a  case 
of  a  promise,  raised  on  part  payment,  to  deliver  a  butt  of 
sherry.  Feise  v.  Wray  (6)  is  also  an  authority  to  the  same 
effect  as  Hodgson  v.  Loy. 

TiNDAL,  C.  J. — It  appears  to  me,  that  there  is  a  very 
good  consideration.  If  there  had  been  no  debt  exceeding 
the  amount  of  the  sherry,  then  the  observation  might  be 
of  some  importance.  But  they  get  security  for  the  whole 
debt^  which  is  much  better  for  them.  The  cases  cited 
are  only  cases  in  which  the  right  of  stoppage  in  transitu 
was  insisted  upon:  here  it  is  given  up. 

Hoggins.— The  plaintiff  has  not  shewn  that  the  other 
creditors  came  in  on  the  faith  of  the  defendants'  sigxung  as 
to  this  butt  of  sherry. 

TiNSAL,  C.  J. — ^That  cannot  make  any  difference  as  to 
this  plaintiff. 

Verdict  for  the  plaintiff. 

Taddy,  Seijt.^  and  Dundas,  for  the  plaintiff. 

Hoggins,  for  the  defendant. 

[Attoroieft^  Norton  jr  C,  and  MtcAoe/.! 


A  MOTION  was  afterwards  made  to  set  aside  the  verdict, 
but  the  C!ourt  refused  a  rule. 

(•)  7  T.  R.  440.  (6)  3  East,  93. 
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RoLFE  and  Others  r.  Wyatt.  ^^-  ®'*- 

Assumpsit  on  a  bUl  of  exchange  by  the  mdoraee  a-  ^^mftfe,  thatan 

,  .  1    t         1  indorsee  for  ▼&- 

gainst  the  acceptor.    It  appeared  that  the  acceptance  was  loe,  who  re- 
given  as  an  accommodation  to  the  drawer,  but  it  did  not  ^^^^7~ 
appear  that  this  fact  was  known  to  the  plaintiffs.    When  drawer  of  «nac- 

commodatioii 

the  bill  became  due,  the  drawer  applied  to  the  plaintiffs,  bill,  and  takes  a 
the  holders,  and  paid  them  \QU  on  account,  and  got  them  ^^  ibr^e 
to  take  another  bill  for  the  remainder.    There  was  some  P*y">ent  of  the 

remainder,  doei 

contradictory  evidence,  as  to  whether  the  plaintiffs  agreed  not  thereby  dis- 
to  discharge  the  acceptor  of  the  first  bill  from  his  liability,     ceptor,  w^eis 

he  was  aware 
that  the  aooept- 

Jone$t  Serjt^  for  the  defendant,  contended,  that  they  ^^  ^  ^ 

given  lor  the 

had  so  agreed;  but  also  contended,  that,  whether  they  drawer's accom- 
had  or  not,  they  could  not  maintain  the  action,  as  their  ^  whether,  if 
taking  the  second  bill  amounted,  under  the  circumstances,  ^^"f^^ 
to  a  discharge  in  point  of  law.  makeanydif^- 

WUdCi  Serjt.,  for  the  plamtifis,  answered — That^  by  the 
custom  of  merchants,  the  acceptor  was  always  liable,  and 
was  not  discharged  by  giving  time  to  the  drawer  (a).  He 
also  contended,  that,  on  the  evidence,  any  express  agree- 
ment to  discharge  the  defendant  was  negatived. 

TiNDAL,  C*  J.,  in  summing  up,  said — The  question  for 
your  consideration  is — Whether,  when  the  second  bill  was 
taken,  there  was  an  express  agreement  that  the  bill  with 
the  defendant's  name  to  it  should  be  given  up ;  for,  if  so, 
then  the  plaintiffs  cannot  recover.  This  is  the  question 
that  I  shall  leave  to  you ;  and,  if  the  learned  counsel  for 
the  defendant  thinks  that  I  ought  to  leave  any  other  ques- 
tion to  you,  he  shall  have  liberty  to  move  the  Court  upon 

the  subject. 

Verdict  for  the  plaintiffs. 


(a)  DiiigiiMitf  T. Diiniier, Doug. 247.  But wttLaxtoni.F tat ^n. infra. 
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Wilde,  Seijt.,  and  Dawson,  for  the  plaintiffs. 

Jones,  Serjt.9  for  the  defendant. 

[Attornies — G.  Vincent,  and  Hodgaon  Sf  Co^ 


In  the  case  of  Laslon  ▼.  Peat^  2 
Camp.  N.  P.  C.  185,  and  Bayley 
on  Bills,  p.  27 ly  which  was  an  ac- 
tion by  indorsee  a^unst  acceptor, 
it  appeared  that  the  biU  had  been 
accepted  for  the  accommodation 
of  the  drawer,  which  circumttanee 
VHU  known  to  the  plaintiffs  who 
gave  value  for  the  bill.  When 
the  bill  became  due,  the  plaintiff 
received  part-payment  from  the 
drawer,  and  gave  him  time  to  pay 
theremunder,  without  the  con- 
currence of  the  defendant.    Lord 


Elienborough  said,  that,  as  it  was 
an  accommodation  bill,  wUhm  the 
knowledge  of  all  parties,  the  ac- 
ceptor could  only  be  considered 
as  a  surety  for  the  drawer ;  and, 
in  the  case  of  simple  contracts, 
the  surety  is  discharged  by  time 
being  gi?en»  without  his  concur- 
rence, to  the  principal.  The  plain- 
tiff was  nonsuited.  See,  also,  ttie 
case  of  Rees  ?.  Berrington,  2  Ves. 
Jun.  640,  and  the  cases  collected 
in  the  notes  to  Laxton  ▼•  Peat, 
cited  tupra. 


I)ec2\$t. 

When  a  ship 
owner,  knowing 
that  a  port  is 
blockaded,  en- 
ters into  a  con- 
tract with  a 
merchant  for  the 
delivery  of  a 
cargo  there,  if  he 
afterwards  re- 
fuses to  go,  he  is 
liable  to  an  ac- 
tion ibr  the 
breach  of  the 
contract ;  but, 
whether  the 
damages  are  to 
be  nominal  or 
otherwise,  must 
depend  upon  the 
opinion  of  the 
Jury  as  to  whe- 
ther, if  the  ves- 
sel had  gone  to 
the  place,  she 
would  have  been 
able  to  get  in. 


De  MeDBIROS  9.  HiLIi. 

XHE  defendant  was  the  owner  of  a  ship  called  the 
Catherine^  and  this  action  was  brought  to  recover  damages 
for  the  breach  of  an  agreement  entered  into  by  the  captain 
on  behalf  of  the  owner,  that  the  ship  Catherine  should^ 
with  all  conyenient  speed,  after  delivering  her  cargo  at 
Plymouth,  proceed  to  Liverpool,  and  take  in  a  cargo  of 
salt  for  Terceira,  and,  after  delivering  it  at  Terceira,  should 
go  to  St.  Michael's,  and  bring  back  a  cargo  of  fruit  to 
Europe. 

The  charter-party  was  prepared  by  a  broker  at  Liver- 
pool, and  signed  by  the  captain  of  the  vessel  on  the  S7th 
September,  1830;  it  was  sent  up  to  London  on  the  S8th, 
and  signed  by  the  plaintiff  on  the  S9th.  On  the  S8th,  the 
captain  told  the  broker  that  he  objected  to  going  to  Ter- 
ceira, as  it  was  in  a  state  of  blockade ;  and  it  appeared  that, 
at  this  time,  vessels  were  not  allowed  at  Liverpool  to  clear 
out  for  Terceira ;  and  that  those  who  were  going  there 
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were  obliged  to  uae  fiilse  papers.    The  vessel  sailed  from      ^  ^^^^'  ^ 
Liverpool  for  Plymouth  on  the  2nd  of  October,  and  re*   db  msdeiros 
turned  again  on  the  23rd  of  November ;  but  it  appeared        ^^^^ 
that,  instead  of  going  only  to  Plymouth,  she  went  on  to 
Exeter. 

The  bieaoh  in'  the  declaration  was,  that  the  vessel  did 
not,  with  all  convenient  speed,  return  to  Liverpool  after 
delivering  her  cargo  at  Plymouth. 

It  appeared  in  the  evidence  for  the  plaintiff,  that  it  was 
known  in  London  generally,  that  Terceira  had  been  de- 
clared in  as  tate  of  blockade.  It  was  also  proved,  that  salt 
sold  at  Terceira  at  1/.  a- ton,  by  wholesale;  but,  if  sold  by 
retail,  would  have  produced,  after  deducting  duty  and 
commission,  about  2L  a-ton.  The  salt  was  to  be  taken 
freight  free. 

TiNiUL,  C.  J.,  to  the  plaintiff's  counsel. — I  want  to 
know  whether  a  ship  owner  is  bound  to  risk  his  ship  to 
deliver  a  single  -  cargo  of  salt  at  a  place  blockaded.  It 
seems  to  me  a  case  for  Is.  damages.  It  is  not  an  answer 
to  the  action,  but  it  is  not  a  case  for  more  than  nominal 
damages. 

Jones,  Serjt.,  for  the  plaintiff. — The  defendant  should 
shew  that  this  sort  of  blockade  prevented  a  trading  vessel 
from  going  to  the  place. 

A  witness,  who  carried  on  business  at  Terceira,  proved 
that  many  ships  entered,  and  many  were  taken  in  the  latter 
end  of  1 8S9,  and  the  beginning  of  1 8S0.  This  witness  said, 
that,  when  he  left  Terceira,  in  March,  18S0,  it  was  block- 
aded; but  when  he  returned  in  December^  1830,  it  was 
not.  He  also  said  that  salt  was  not  a  prohibited  article 
there. 

Taddy,  Serjt,  for  the  defendant. — ^As  the  salt  was  to 
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1831.         g0  Q|2t  freight  free,  the  defendant  would  not  have  got  any 
Db  Medbirob    thing  if  he  could  not  have  discharged  his  cargo  of  salt*  He 

Hill.  ^ould  have  been  taken  if  he  had  gone,  as  there  was  a 
blockade;  and,  if  there  had  not  been  a  blockade,  he  would 
have  been  in  time  to  bring  back  fruit,  provided  he  had 
sailed  in  November,  when  he  was  at  liberty  to  go.  At  all 
events,  no  more  than  nominal  damages  can  be  recovered; 
but  I  submit  that  the  action  b  not  maintainable.  I  shall 
shew  that  a  letter  was  received  at  Lloyd's,  on  the  18th  of 
March,  1829,  from  the  Foreign  Office,  stating  that  intelli- 
gence  had  been  received  of  an  effective  blockade  of  the 
port  of  Terceira  by  the  existing  government  We  have 
nothing  to  do  with  the  disputes  between  Don  Miguel  and 
Don  Pedro;  if  our  government  considers  the  government 
blockading  as  an  existing  government,  and  the  blockade 
is  effective,  that  is  enough,  and  every  contract  to  elude  it 
is  illegal.  The  ship  must  either  have  been  taken  or  have 
returned.  It  would  have  been  no  advantage  to  the  plaintiff 
to  have  brought  his  salt  back. 

The  letter  was  then  put  in  and  read. 

Jone^i  Serjt.,  in  reply. — ^The  notification  of  the  blockade 
was  in  March,  1829,  and  the  contract  was  in  September, 
1830.  There  is  no  evidence  that  there  was  any  blockade ; 
and,  in  point  of  law,  the  contract  is  not  illegal. 

TiNDAL,  C.  J. — I  do  not  say  it  is  illegal.  I  shall  tell  the 
Jury  that  it  is  legal;  but  it  is  a  question  of  damages. 

Janes,  Serjt. — Then,  as  to  the  damages;  salt  was  not  a 
prohibited  article,  and  therefore  the  vessel  would  not  have 
been  in  danger  of  being  taken.  As  the  delay  in  returning 
from  Plymouth  was  the  cause  of  the  injury,  the  plaintiff  is 
entitled  to  damages  to  the  amount  of  the  profit  on  the  salt, 
and  also  on  the  fruit,  which  was  to  be  brought  back.  It  is 
evident  that  the  objection,  on  the  ground  of  the  blockade, 
was  merely  an  after*thougbt. 
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TiNDAL,  C.  J.  (in  summing  up)  said — It  seems  that  the 
captain  did  not  merely  go  to  Plymouth,  but  went  on  to    qbh^^i^os 
Exeter,  and  stopped  on  his  return  at  Fowey*    There  is,  «. 

therefore,  undoubtedly  a  breach  of  the  charter-party  in 
that  respect    But,  when  he  returned  to  Liverpool,  on  the 
£Srd  of  November,  he  objected  to  the  voyage,  on  the 
ground  that  Terceira  was  blockaded.     The  defendant's 
counsel  contends,  that  the  blockade  made  the  contract  il- 
legal, just  as  if  there  had  been  war  between  our  country 
and  the  blockading  government.    But  it  does  not  appear  to 
me,  that  the  mere  circumstance  of  there  being  a  blockade 
prevented  the  parties  from  speculating  if  they  pleased, 
knowing  the  fact  at  the  time;  yet  it  may  materially  affect 
the  question  of  damages.     If  the  captain  had  gone,  and 
waited  at  Terceira  for  a  time,  and  found  the  blockade 
still  continuing,  the  voyage  would  have  been  unproduc- 
tive; yet,  if  the  parties,  knowing  the  fact,  chose  to  enter 
into  a  contract  like  this,  the  party  breaking  it  b  liable 
to  an  action.     The  question  is,  whether  the  ship,  when 
she  arrived  off  Terceira,  would  have  been  prevented 
from  entering,   by  an  effective    blockade,    if  she  had 
gone  there;  for,  if  that  were  the  case,  then  the  ver- 
dict should  be  for  nominal  damages  only.     The  only 
evidence  as  to  the  nature  of  the  blockade  is  from  a  wit- 
ness who  left  in  March,  18S0,  at  which  time  there  was  a 
blockade,  and  returned  on  the  ISth  December,  18S0,  at 
which  time  there  was  no  blockade.    If  you  think,  that 
though  there  was  a  blockade  at  an  earlier  period,  it  did 
not  continue  till  the  time  in  question,  you  will  regu- 
late the  damages  accordingly.    If  you  think  that  the  ship 
would  not  have  found  an  effective  blockade  when  she  ar- 
rived, or  that,  by  waiting  a  reasonable  time,  she  could 
have  got  in,  then  you  will  not  confine  yourselves  to  giving 
nominal  damages.    And,  with  respect  to  the  amount,  I 
think  it  was  rather  incumbent  on  the  plaintiff  to  shew,  if 
he  seeks  to  recover  the  larger  sum  for  the  sale  of  the  salt 
in  the  retail  way,  that  he  had  some  person  at  Terceira,  to 
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whom  it  was  to  be  delivered,  and  who  would  have  so  sold 
it  for  him;  as  the  duty  of  the  captain  would  only  be  to 


V.         leave  it  at  the  place. 

Verdict  for  the  plaintiflP-lOOt 

Janes,  Seijt»  and  Shee,  for  the  plaintiff. 
Tadafy,  Serjt.,  and  Tofnttnsant  for  the  defendant. 
[Attomiefi — Lane,  P.  4*  -^o  snd  Harris,^ 


In  the  ensuing  term^  an  application  for  a  new  trial  was 
made;  but  the  Court  were  of  opinion  that  the  case  had 
been  properly  decided  at  NUi  Priusy  and  refused  a  rule. 


Dec,  2Ut.  Bremridof  and  Roberts  r.  Campbell^  Knt. 

Two  of  the  dec-  ASSUMPSIT  (oT  money  paid,  &c. 

wenrtoabaoS^      'I*^^  plaintiffs  Were  two  of  the  electors  of  Barnstaple, 

er  there,  and      m,  J  ||jg  defendant  a  candidate  to  represent  that  borouxrh 

said,  they  wish-   ^ .  ^  *^  ** 

ed  to  draw  in  Parliament.  It  appeared  that,  a  short  time  before  the 
bank.  ^The    ^  eIection|  the  plaintiffs  went  to  a  banker's  in  Barnstaple, 

ed^o?onouraoy  ^^^  ®*^^  *^®y  wished  to  draw  checks  upon  the  bank;  and 
checks  they       the  bankers  promised  to  honour  their  checks.    There  was 

might  draw.  The  •  •   • 

checks  drawn  no  evidence  of  any  joint  payment  of  money  into  the  bank; 
oneoniy^but*^  and  all  the  checks  on  the  bank  were  signed  by  one  of  the 
^  hTT^  *°     plaintiffs  only.    There  was  much  contradictory  evidence 

books  was  open- 
ed in  the  joint 

names: — Heldf  that  they  might  maintain  a  joint  action  against  the  candidate,  in  whose  interest 
they  were,  if  he  adopted  the  payments  made. 

SeuMe,  that,  where  the  aame  sum  is  given  to  every  voter  coming  from  the  same  pUug  to  an 
election,  for  his  travelfing  expenses,  it  is  bribery;  and  it  is  not  the  less  so,  though  all  the  candi- 
dates agree  in  the  payment  of  the  same  amount.  But  it  Is  for  the  Jury  to  say,  in  an  action  by  an 
agent  of  the  candidate,  to  recover  the  amount  from  his  principal,  whether  the  money  was  bomd 
/Sde  paid  for  expenses,  and  expenses  en/y. 
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BB  to  whether  the  payments  sought  to  be  recovered  were 
at  were  not  adopted  by  the  defendant,  as' haying  been     bremridob 
made  by  the  pUunttffs  for  the  advancement  of  his  interest  «. 

in  the  borough.  It  appeared  clearly  that  it  was  not  dis- 
tinctly known  at  the  time  when  several  of  the  payments 
were  made,  whether  the  defendant  would  stand  for  the 
borough  or  not,  though  a  requisition  had  been  sent  to 
him.  A  considerable  portion  of  the  money  was  spent  in 
payments  of  ^^,  IfiiL^  lOL,  and  6L,  to  varions  voters,  who 
came  from  London,  Bristol,  and  other  places,  as  for  their 
expenses.  There  were  three  candidates ;  and  it  was  agreed 
among  them,  that  a  voter  from  London,  giving  a  plumper, 
should  receive  SOL  from  the  candidate  for  whom  he  voted; 
and  that  one  who  voted  for  two  should  receive  10/.  from 
each.  The  expenses  of  voters  from  other  places  were  also 
agreed  upon,  at  a  certain  sum.  It  appeared  also,  that  the 
defendant's  solicitor  and  agent  had  deposited  10001.  at 
another  bank  in  the  place,  for  the  purposes  of  the  elec- 
tion. 

Taddy,  Seijt.,  at  the  close  of  the  plaintiffs'  case,  ap- 
plied for  a  nonsuit,  on  the  ground  that  there  was  no  evi- 
dence of  a  joint  right  of  action  in  these  plaintiffs.  There 
was  no  proof  of  joint  liability,  or  joint  payments  by  them 
to  the  bankers ;  and  all  the  checks  drawn  appeared  to  be 
in  the  name  of  one  only. 

Spaniief  Seijt. — ^According  to  the  evidence,  there  was 
a  joint  fund  of  credit;  and  tiiat  would  have  the  same  effect 
as  a  joint  fund  of  money. 

TiNDAL,  C.  J. — If  there  was  bond  fide  a  joint  Amd  of 
credit,  it  b  the  same  as  if  there  was  a  joint  fund  of  money. 
I  do  not  think  that  I  can  withdraw  the  case  from  the  Jury; 
it  must  go  to  them,  with  my  observations. 

In  the  course  of  the  cause,  it  was  objected,  that  the 
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^^1*        sums  paid  for  travelling  expenses  could  not  be  recovered, 
Brbmridgs     ^^8  evidently  given  as  bribes;  being  of  the  same  amount 
^  to  each  person  coming  from  the  same  place. 

TiNDAL,  C.  J. — I  shall  leave  it  to  the  Jury  to  say,  whe* 
ther  they  believe  that  the  money  was  given  band  fide  for 
expenses  or  not.  E^ch  voter  fix>m  the  same  place  receives 
the  same  sum.  Now,  their  expenses  could  not  be  the 
same  sum  exacdy ;  one  might  come  by  steam,  and  another 
by  coach. 

SpaMe^  Serjt.,  stated,  that  the  Committee  of  the  House 
of  CommonSi  on  a  former  election  for  Barnstaple,  had  al- 
lowed lOJL  for  the  expenses  of  out-voters  firom  London. 

Mereweiher,  Serjt.|  stated,  that  the  Evesham  election 
had  been  declared  void,  on  this  very  ground,  that  the  ex- 
penses were  all  the  same  sum. 

Taddy,  Serjt.|  addressed  the  Jury  for  the  defendant 

Spankie,  Serjt.,  in  reply,  (as  to  the  expenses). — It  b  not 
bribery ;  because  bribery  is  to  give  one  candidate  an  advan- 
tage over  another;  and,  where  aU  parties  agree  in  the  same 
course  of  proceeding,  it  is  not  bribery. 

TiNDAL,  C.  J.,  in  summing  up,  said — There  are  three 
questions  for  your  con8ideration*-;/!r«l.  Whether  the  de- 
fendant ever  authorized  the  outlay  on  his  account — ^and, 
#ecofu/fy,  Whether  the  money  was  advanced  out  of  any 
fiind  in  which  the  plaintiffs  were  jointly  interested.  These 
two  questions  go  to  the  maintenance  of  the  action;  and,  if 
you  find  them  both  in  the  affirmative,  then  wiO  come  the 
tHrd  question,  our. — How  much  the  plaintiffs  are  entitled 
to  recover;  and  that  will  depend  upon  the  nature  of  the 
payments.  If  any  of  them  were  made  to  bribe  the  voters 
to  vote  for  Sir  Colin  Campbell;  or,  if  any  part  comes 
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the  proyisions  of  tihe  treating  act,  those  sums  cannot  be  re- 
covered.   I  dissent  from  the  opmion  given  by  the  counsel     ^^^i^q^ 
for  the  plaintiffs^  that  it  is  not  bribery  if  all  parties  agree  «• 

in  giving  a  certain  sum  for  expenses.    The  question  on  the 
first  point  is,  whether  Sir  Colin  Campbell,  or  his  agent, 
with  a  knowledge  of  the  payments  of  the  plaintiffs,  adopted 
their  acts.     If  it  was  merely,  that  the  plaintiffs  were  hold- 
ing in  embryo  a  certain  number  of  votes,  ready  for  amjf 
third  candidate,  not  caring  who  it  might  be, 'that  will  not 
fix  Sir  Colin  Campbell.    On  the  second  point,  as  to  the 
joint  claim,  it  seems  that  both  the  plaintiffs  came  to  the 
bankers,  and  desired  to  open  an  account  there;  though  it 
18  a  little  singular  that  we  do  not  find  any  check  with  both 
names  to  it.    On  the  third  point,  to  what  extent  the  pay* 
ments  made  are  recoverable,  it  will  be  for  you  to  say,  as  to 
'  the  sums  paid  to  the  several  voters,  whether  they  were  paid 
really  and  bond  fide  for  travelling  expenses,  and  travelling 
expenses  only,  or  were  paid  to  induce  them  to  give  their 
votes.    The  question  is,  whether  any  part  was  pud  as  a 
hanuSf  over  and  above  the  actual  expenses  of  the  party. 
If  the  payments  were  made  for  travelling  expenses  only,  it 
seems  somewhat  singular  that  all  the  voters  should  be  paid 
alike.    It  seems  that  62^  was  given  to  a  man  who  lived  only 
a  few  miles  from  Barnstaple,  who  certainly,  in  the  first  in- 
stance, would  not  require  travelling  expenses  at  alL    But 
it  is  said,  that  this  is  no  matter,  because  the  other  parties 
agreed,  and  therefore  it  is  not  bribery.    But  it  seems  to 
me,  that  that  only  shews  that  all  parties  agreed  in  setting 
the  statute  at  defiance.    You  will  say,  whether  the  money 
was  honestiy  paid,  merely  for  travelling  expenses;  and, 
if  you  think  it  was  not,  then  you  will  strike  off  such  sums  as 
you  tiiink  exceeded  a  reasonable  sum  for  the  expenses. 

Verdict  for  the  defendant. 
Spanhie,  Seijt.,  and  Manning,  for  the  plaintiffs. 

Taddy  and  Merewether,  Seijts.,  and  Piatt,  for  the  de- 
fendant 

[  Attoniies— Daotfon,  and  PyneJ} 


CASES  AT  NISI  PRIUS, 


^^  22iii/.  Illidge  r.  Goodwin. 

If  a  hone  and  X  HE  declaration  stated,  that  the  phuntiff  was  possessed 

itandiDg  in  tiie  of  Certain  goods  and  porcelain,  in  a  certain  shop  window ; 

■nTMnoD  to^  and  that  the  defendant  was  possessed  of  a  cart  and  horse, 

wat(£  them»  which,  tbroturh  the  nefflisence  of  hb  serrant.  was  backed 

the  owner  ia  »  "-o  ©   ©  » 

Uabiefinrany     against  the  window,  and  broke  the  china;  whereby  the 

danaffe  done  «  •     •/«•  a 

byi£«n, though  pUmtiff  was  put  to  exponsc,  Sec. 

b  *Uieartrf^  ''  appeared,  from  the  evidence  of  the  plaintiff's  shop- 
paner  by,  hi  man,  that  the  plaintiff  was  a  china-man  in  St  PauFs  Church 
hone;  Yard,  and  that,  between  eight  and  nine  in  the  morning  of 

a  day  in  June,  a  scavenger's  cart,  with  the  name  of  Joseph 
Goodwin  upon  it,  backed  against  the  window  of  the  plain- 
tiff's shop,  and  broke  a  quantity  of  china ;  and  that  the 
carman  was  not  there  at  the  time,  but  came  up  very  soon 
afker. 

It  was  then  proposed  to  give  in  evidence  certain  state- 
ments made  by  Joseph  Goodwin,  sen. 

Spankict  Serjt.,  objected  to  the  evidence,  and  stated 
that  he  was  in  a  situation  to  shew,  that  Groodwin,  sen.  was 
not  the  person  against  whom  the  action  was  brought,  but 
his  son,  Joseph  GtK>dwin  the  younger. 

TiNDAL,  C.  J* — Somebody  has  appeared  under  the  name 
ofGtK)dwin.  It  is  only  evidence  against  that  person.  They 
must  take  out  execution  agunst  that  person ;  and,  if  they 
take  it  out  against  a  wrong  person,  he  may  bring  an  actioh 
of  trespass.  If  you  shew  that  the  person  making  the  ad- 
mission is  not  the  owner  of  the  cart,  that  will  be  import- 
ant 

^^Mtmkie,  Serjt,  replied,  that  he  was  the  owner  of  the 
cart,  but  was  not  the  defendant 


9* 

GooDwnb 
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TiNDAL)  C  J.,  admitted  the  evidence ;  and  the  witness 
proved  that  Gtoodwin^  sen.  had  said  that  the  horse  was       bZi[^ 
given  to  backing,  and  it  was  very  wrong  of  the  man  to 
leave  it  in  the  street 

Spankie,  Serjt. — This  action  has  been  brought  against 
Joseph  Goodwin,  the  son.  He  was  the  person  served  with 
process,  and  he  notified  to  the  attorney  on  the  other  side, 
that  his  father  was  the  owner  of  the  cart.  I  apprehend 
that,  when,  with  full  knowledge,  they  have  brought  the  ac- 
tion against  the  son,  they  cannot  recover* 

TiNDAL,  C.  J.,  again  intimated  his  opinion,  that  all  this 
was  matter  for  an  application  to  set  aside  the  execution. 

Spaniie,  Seijt. — Suppose  a  man  is  indicted  for  felony 
by  the  name  of  Joseph  Goodwin,  is  he  to  be  convicted  be- 
cause his  name  is  Joseph  Goodwin,  though  it  appears  that 
he  was  not  the  person  who  committed  the  offence;  and  it 
is  the  same  thing  in  an  action  as  on  an  indictment  The 
question  is,  whether  young  Goodwin  was  the  person 
who  committed  this  delictum.  If  he  was  not,  a  verdict 
cannot  be  given  against  him.  But,  supposing  the  right 
person  to  have  been  sued,  yet  the  plaintiff  is  not  entitled 
to  recover.  I  shall  shew  that  the  horse  was  a  very  quiet 
one,  and  that  a  person  passing  by  whipped  him  and  made 
him  move.  This  person  is  responsible,  and  not  the  owner 
of  the  horse.  It  is  similar  to  the  case  of  a  thing  thrown  (a). 
This  will  make  it  a  question,  whether  it  was  such  an  acci- 
dent as  they  are  entitled  to  recover  for,  on  the  ground  of 
negligence.  Leaving  a  spirited  horse  is  negligence;  but 
leaving  a  steady  one,  which  would  not  move  if  left  to  him- 
self and  not  struck,  is  not  negligence. 

The  attorney  who  conducted  the  defence  was  then  call- 
ed, and  proved  that  he  was  retained  by  Goodwin  the 

(a)  See  Scott  ▼.  Shepherd,  3  Wilson,  403. 
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1831.        younger^  and  that  he  told  the  clerk  of  the  plaintiif's  attor- 

Illidoe       ^^y*  ^^  ^^®  ^®  ^^  pleading,  that  the  action  was  brought 
V-  against  the  wrong  person. 

To  make  out  the  defence  opened  by  Spankiet  Serjt.,  two 
witnesses  were  called^  who  swore  to  the  striking  of  the 
horse  by  a  person  passing  by;  and  one  added,  that  the 
horse  backed  against  the  window  in  consequence  of  the 
bad  management  of  the  plaintiff's  shopman,  who  came  out 
and  laid  hold  of  his  head.  During  the  cross-examination 
of  the  second  of  these  witnesses,  the  Jury  interposed,  and 
said  they  did  not  believe  tihe  evidence  of  either  of  them. 

Tin  DAL,  C.  J. — After  all,  supposing  them  to  be  speak- 
ing the  truth,  it  does  not  amount  to  a  defence.  If  a  man 
chooses  to  leave  a  cart  standing  in  the  street,  he  must 
take  the  risk  of  any  mischief  that  may  be  done. 

A  witness  was  then  called,  who  proved  that  he  served  the 
writ,  which  was  directed  to  *'  Joseph  Goodwin,**  on  Jo- 
seph Goodwin,  the  son';  that  he  went,  for  the  purpose  of 
serving  it,  to  the  residence  of  Goodwin,  the  father,  and 
saw  young  Goodwin  in  the  yard,  and  asked  him  if  Mr.  Jo- 
seph Groodwin  was  in.  He  said — '  My  name  is  Good- 
win;** upon  which  the  witness  served  him,  and  told  him  it 
was  in  consequence  of  his  cart  having  backed  against  Mr. 
Illidge's  window ;  adding,  that  a  letter  had  been  sent,  offer- 
ing to  wait  a  week,  but  no  answer  had  been  returned,  and 
therefore  they  had  proceeded.  He  said — *'  Yes,  I  know 
we  have  had  a  letter;  it  is  a  hard  case;  we  have  been  at 
the  expense  of  putting  in  a  window;  it  was  no  fault  of 
our  men;  some  of  Mr.  Illidge's  men  must  have  laid  hold 
of  the  horse.**  The  witness  further  proved,  that,  when  the 
declaration  was  served,  young  Goodwin  said — *'  111  give  it 
him  in  the  morning — he  is  not  in  now." 

TiNDAL,  C.  J. — No  one  can  doubt  that  the  father  knew 
very  well  all  that  had  been  done. 
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ie,  Seijt,  proposed  to  call  the  father  to  prove  that 
the  cart  was  bis,  and  not  his  son's. 

TiNDALi  C.  J. — ^I  think,  upon  the  evidence  before  me, 
I  must  take  him  to  be  the  defendant  There  is  evidence 
enough.  He  offered  to  pay  money.  On  the  facts,  there 
b  evidence  of  practice  between  the  father  and  the  son. 

R,  V.  Richards,  for  the  plaintiff. — It  would  be  good 
service  even  on  motion.  Rhodes  v.  Jnnes  (a). 

The  Jury  then,  under  his  Lordship's  direction,  found  a 

Verdict  for  the  plaintiff— 18;.  lis. 

Bompas,  Serjt.,  and  R.  V.  Richards,  for  the  plaintiff. 
Spankie,  Serjt,  for  the  defendant 

[Attondes — Gale,  and  Bt/tkrJ] 

{a)  6  M.  &  P.  163;  aad  see  Godefroy  ▼.  /oy,  ante.  Vol.  3,  i^  192. 


iLLUMia 

V. 
GOOPWIK. 


Imason  r.  Cope.  ^ 

Dec.  7,ZrdL 

Assault  and  battery.    Plea— Not  guilty  (A).  one  of  the  mar- 

The  plaintiff  was  a  tradesman,  and  also  a  freeman  and  of^o^^on^^^ 
Kveryman  of  London,  and^  on  the  9th  of  July,  went  "^^^^  duty  it 

was,  on  the  day 
•  ofa  public  meet- 

ing in  the  Guildhall,  to  see  that  a  passage  was  kept  fi>r  the  transit  to  tlieir  carnages  of  the  members 
of  the  corporation  and  others,  directed  a  person  in  the  front  ofa  crowd  at  the  entrance  to  stand 
back,  and,  on  being  told  by  him  that  he  could  not  ibr  those  behind  him,  stmckhim  immediately  on 
the  fkce,  saying  that  he  would  make  him: — Held,  that  in  so  doing  the  marshal  exceeded  his  au- 
thority, and  that  he  should  have  confined  himself  to  the  use  of  pressure,  and  should  have  waited 
a  short  time  to  afford  an  opportunity  for  removing  the  party  in  a  more  peaceable  way. 


(6)  By  statute  21  Jac.  1,  c.  12, 
8. 6»  constables,  &c.  may  plead  the 

VOL.  V. 


general  issue  and  give  special  mat- 
ter in  evidence* 
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to  the  Guildhall  for  the  purpose  of  seeing  the  freedom 
of  the  city  presented  to  Lord  John  Russell.  After  the 
ceremony  was  oyer^  the  plaintiff  was  coming  out«  and, 
in  consequence  of  a  cry  of  ''  make  way/'  accompanied  by 
clapping  of  hands,  as  if  some  person  of  consequence  was 
coming,  when  he  had  got  just  outside  the  entrance,  he 
stood  up  in  front  of  a  crowd  which  had  there  assembled, 
when  the  defendant,  who  was  one  of  the  City  Marshals, 
and  whose  duty  it  was  to  see  that  a  passage  was  kept  clear 
for  the  nobility  and  members  of  the  corporation  to  pass  to 
their  carriages,  came  up  to  him  and  told  him  to  stand  back. 
The  plaintiff  replied,  that  he  could  not,  on  account  of  the 
persons  behind.  Upon  which  the  defendant  immediately 
struck  him  a  blow  on  the  face,  saying  that  he  would  make 
him  stand  back.    This  was  the  assault  complained  of. 

WildCf  Serjt.,  for  the  defendant,  submitted,  that  it  was 
essential  for  an  officer,  whose  duty  it  was  to  contend  with  a 
crowd,  to  act  with  great  vigour  and  promptness;  particu- 
larly as  bad  characters  take  advantage  of  a  mob  to  create 
confusion  for  the  purposes  of  plunder.  And  if  he  did, 
under  the  difficulties  arising  at  the  moment,  use  a  little 
more  violence  than  persons  looking  on  merely  might  think 
was  necessary,  he  ought  to  be  protected  if  he  was  acting 
in  a  way  which  he  thought  necessary  to  discharge  his  du- 
ty and  accomplish  the  object  he  had  in  view. 

TiNDAL,  C.  J.  (in  summing  up)  said — "  This  is  an  ac- 
tion for  assault  and  battery.  The  plaintiff  contends  that 
he  has  received  bodily  injury  from  a  blow  given  by  the  de- 
fendant, which  the  defendant  is  not  in  a  condition  to  jus- 
tify. He  therefore  seeks  at  your  hands  a  fair  compensa- 
tion in  damages.  The  circumstances  out  of  which  the  as- 
sault arose  took  place  on  the  occasion  of  Lord  John  Rus- 
sell's coming  to  the  city,  when  a  considerable  crowd  had 
collected,  and  when  there  was  a  considerable  pressure  on 
getting  out  of  the  GuildhaD.   If  the  defendant  was^  at  the 
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tirne^  acting  in  the  performance  of  his  duty,  undoubtedly 
any  act  he  did  in  the  fair  execution  of  that  duty  might 
haye  been  justified  by  him  on  the  present  occasion.  The 
question  you  have  to  consider  is,  whether  the  course  he 
took  with  respect  to  this  plaintiff  was  not  an  excess  of 
the  duty  he  had  to  perform,  and  of  the  authority  he  then 
bore  with  him?  Because,  if  it  was,  you  are  then  bound 
to  giye  to  the  plaintiff  a  fair  compensation  in  damages  for 
any  injury  occasioned  in  that  manner.  Undoubtedly, 
the  defendant  would  be  justified  in  using  a  moderate  de- 
gree of  pressure  to  remove  a  person  opposing  those  for 
whom  he  was  bound  in  the  discharge  of  his  duty  to  make 
a  passage.  Or,  if  any  resistance  occurred,  then  a  more 
violent  degree  of  pressure  might  be  used.  But  it  does  not 
appear  that  any  resistance  was  offered  to  the  authority  of 
the  defendant  beyond  that  which  the  necessity  of  the  case, 
that  is,  the  pressure  of  the  crowd  behind  the  plaintiff, 
rendered  on  his  part  absolutely  necessary.  Therefore, 
you  have  to  say  whether  a  blow,  which  appears  to  have 
been  struck  instantly,  without  any  attempt  to  remove  the 
plaintiff  by  other  means,  was  or  was  not  an  excess  of  the 
authority  which  the  defendant  exercised  at  that  moment. 
His  Lordship  stated  the  evidence,  and  then  said — As  it 
stands  at  present,  it  appears  to  me,  it  is  a  blow  struck 
where  no  blow  ought  to  have  been  struck;  that  a  more 
moderate  degree  of  pressure  ought  to  have  been  exercis- 
ed, and  some  little  time  given  to  remove  the  party  in  a 
more  peaceable  way.  It  appears  to  me  not  in  this  parti 
cular  instance  to  have  been  an  act  done  in  keeping  the 
peace,  but,  by  too  violent  an  exertion  on  the  part  of  the 
defendant  at  the  moment,  rather  the  breaking  of  the 
peace  than  the  keeping  of  it.  At  the  same  time^  taking 
the  whole  of  the  circumstances  into  consideration,  there 
appears  to  have  been  a  great  pressure,  and  a  great  degree 
of  what  we  might  almost  call  irritation  going  on  at  the 
time.     Therefore,  you  will  give  that  fair  and  moderate 
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1831.        compensation  in  damages  which  yoo  think  the  case  re* 
quires. 

Verdict  for  the  plaintiff— Damages  5/. 

Andrews t  Seijt,  and  Paynes  for  the  plaintiff. 
WUde  and  Stephen^  Seijts.,  for  the  defendant. 
[AttoraicB    Oreei^eldf  and  W,  L.  Ntwnmn,] 


First  Sitting  in  London,  in  Hilary  Term,  1832. 

BBFORB  MR.  JUSTICE  PARK. 

C  Who  saifor  the  Lord  Chitf  Justice). 


1832. 


Jan.  19th.  S**""  ^'  SaINSBURY. 

A  ^tnest  form-  ASSUMPSIT.    It  became  necessary,  on  the  part  of  the 
t^tS:'  defendant,  to  prove  the  hand-writing  of  Mary  Smith. 
fromhavi^b-  ^^^^  name  was  written  as  the  attesting  witness  to  an 
'^^^m^Sa^  agreement,  purporting  to  be  signed  by  the  plaintiff. 
uaed  in  the  For  this  purpose,  the  defendant's  attorney  was  called. 

tio^ixM^e)  He  stated,  that  he  belieyed  he  was  acquainted  with  Mary 
for  Ae  JSirtT'  Smith's  hand-writing;  that  he  never  saw  her  write,  but 
agminst  whom  it  (hat  he  had  observed  the  name  of  Mary  Smith  signed  to  an 

was  proposed  to  #  o 

be  proved:—     affidavit  which  had  been  used  by  the  plaintiff's  counsel,  in 
iid,  •    aent.  ^^g^^i^  ^  ^^^  application  to  postpone  the  cause,  and  which 

was  filed.    In  the  affidavit  it  was  sworn,  that  Mary  Smith 
was  the  plaintiff's  wife. 

Jones,  Serjt.,  objected,  that  this  was  not  evidence. 

Mr.  Justice  Park. — I  think  as  you,  the  plaintiff's  coun- 


HILAllY  t£AM,  i  WILL;  IV. 

sel,  vmA  the  affidarviti  the  Juty  are  bound  Id  b^ve  at 
least  that  your  client  did  not  think  it  was  a  framl^  If  it 
vras  a  mere  comparison  of  hand-writing,  it  would  not  do. 
Btit  it  is  not  so,  the  witness  says  he  took  notice  of  the  sig- 
nature, Knd,  in  his  mind,  formed  an  opinion  which  eti- 
aMes  him  to  swear  to  his  belief.  I  have  no  doubt  that  it 
Is  evidence. 

Jalesi  Seijt.,  and  Ketty,  S&t  thd  plaintiff. 

Wilde,  Serjty  for  the  defendant. 

rAttomies— £of^,  sad  BcyddL] 


Third  Sitting  in  London,  in  Hilary  Term,  1838. 

BEFORE  MR.  JUSTICE  OASELEE. 

(  Who  Mtfor  the  Lord  ChirfJugtice.) 


PaRRTiiAN  r.  StegoaIiL  and  Another*  jan,  26th. 

Assumpsit  on  two  promissory  notes   given  by  the   Questions  may 

defendants,  as  sureties  for  one  Tucker.    The  fact  of  the  ^^^^^  ^  a 
notes  havlDi?  been  signed  for  Tucker*8  accommodation  was  ^tncss  by  the 

*^  ^      ^  ^  ^  pArty  who  calls 

opened  by  Andrews,  Serjt.,  who,  in  stating  the  defendants'  htm,  in  order  to 
case,  said,  that  he  should  call  him  as  a  witness.  ^n^,  Oiough*" 

no  question  has 
been  asked  by 

Bomptu,  Seijt.^  for  the  plaintiff,  on  Tucker  being  put  the  opposite 

_-  -.  ,1.  •  ^-1  counsel  to  shew 

mto  the  box,  objected  to  nun  as  mcompetent  without  a  re-  a  disquaiifica- 

l^ft-p  tipn;  tlie  objec- 

■®**®*  tion  being 

founded  on  the 

Hoggins,  (who  was  with  Andrews,  Serjt.)^  proposed  to 


Pbertman 

o. 
Steooall. 
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Itsk  him,  on  the  voire  dire,  whether  he  had  been  discharged 
under  the  Insolvent  Debtors'  Act, 

BompcUf  Serjt.,  objected,  that  no  question  could  be  asked 
by  the  defendants  on  the  voire  dire,  as  none  had  been  ask- 
ed on  the  part  of  the  plaintiff;  and  that,  at  all  eyents,  un« 
der  such  circumstances,  the  witness  could  not  be  allowed  to 
give  evidence  of  a  dbcharge  which  could  only  properly  be 
proved  by  the  written  discharge  itself.  It  was  only  where 
a  witness  was  shewn  to  be  disqualified  by  examination  on 
the  voire  dire,  that  he  could  set  himself  up  again  without 
the  production  of  documents. 

Gaselee,  J.|  was  of  opinion  that  the  question  might  be 
asked. 

The  question  was  then  put,  and  the  witness  replied 
that  he  had  been  discharged  after  the  date  of  the  notes, 
and  that  they  were  inserted  in  his  schedule. 

Bompas,  Seijt,  then  objected  that  this  was  not  suffi- 
cient, as  his  future  effects  were  liable,  though  his  person 
was  discharged. 

Gaselj^e,  J.,  was  of  opinion,  that,  if  a  release  of  the  costs 
of  the  action  was  given,  the  witness  might  be  examined. 

This  release  was  given,  the  cause  proceeded,  and  there 
was  eventually  a — 

Verdict  for  the  defendants. 

Bompas,  Seijt.,  and  Justice,  for  the  plaintiff. 
Andrews,  Serjt.,  and  Hoggins,  for  the  defendants, 

[Attoniies — Syhesier  4*  W.^  and  Darke.'} 
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COURT  OP  KING'S  BENCH. 


Sitting  in  London,  in  Hilary  Term,  1 832« 


BEFORE  MR.  JUSTICE  JAMES  PARKE. 


Sbdowick  v.  Jager.  j^^  3^^^ 

Assumpsit  on  a  bin  of  exchange,  drawn  by  the  de-  wutre  a  bui  is 

fendant  on  one  Isaac  Maiden^  and  made  by  hinij  in  the  writ-  Z»A^^^it^ 

ten  acceptance^  payable  at  the  house  of  a  person  named  *J* ^^hkh^ 

Taylor.  not  Ub  rest* 

It  was  proyed  that  the  bill  was  presented  at  Taylor's  preseDtmeDt  at 

house,  which  was  not  the  acceptor's  residence,  and  no-  ^d^JJfeJi-''** 

tice  of  dishonour  was  dven  to  the  defendant,  the  drawer;  d«"<*  of  disho- 

'   Dour  in  an  action 

but  there  was  no  proof  of  the  handwriting  of  the  ac-  against  the 

>  drawer,  without 

CeptOr.  proof  of  the  ac- 

ceptor's hand- 
Mr.  Justice  J.  Parke  was  of  opinion,  that,  without  such 

proof,  there  was  not  evidence  of  dishonour;  as,  to  make 

« 

out  dishonour,  there  must  be  presentment  at  the  accep- 
tor's residence,  or  at  such  other  place  as  he  by  his  ac- 
ceptance appointed  instead;  and  it  did  not  appear,  with- 
out proof  of  his  handwriting,  that  he  did  appoint  any 
other  place. 

Nonsuit. 

Steer,  for  the  plaintiff. 

[Attomiefr— ^^J7,  and  Jager^l 
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18S2. 
JT^  Reed  v,  Moore. 

To  miJie  ahu8-  ASSUMPSIT  for  boa;::il  and  lod^ng^  furnished  to  the 

his  wife's  board  defendant's  wife«  and  her  servant,  and  a  lap-dog. 

S^  w"of  a  "^^e  <^'a™  ^or  the  lap-dog  was  disallowed,  as  not  being 

thitd  person,  for  necessaries.    With  respect  to  the  other  part  of  the 

when  the  wife  ,  y        t    n      %  iiT 

leaves  in  case,  it  appeared  that  the  defendant  and  his  wife  had 

adis^terir  quarrelled,  and  she  took  out  a  warrant  against  him  for  an 
rii?^  ^oJik'^'  assault;  but  the  charge  was  abandoned,  on  a  negotiation 
oonduct render-  being  entered  into.  After  this,  they  quarrelled  again; 
Ibr  httto^UvT  2^d,  upon  the  wife's  attempting  to  leave  the  room,  for  the 
S!!^£  fa^  purpose  of  calling  for  tbfi  kndkrd  to  isterfefe,  4be  le- 
whm  she  yjM  fesdant  laid  hold  of  her,  to  prevent  her;  and,  according  t# 
did  not  make  his  4>wn  admissioBs  be  WAS  very  much  annoyed,  and  ua/ed 
her backfOieept  ^uore  violence  towards  her  than  he  should  otherwise  bftw 
XdrtMr^"*  4one»  In  consequence  of 'this,  she  left  bis  bouBe«  «nd 
fight  t»  went  to  reside  at  the  house  of  the  plaintiffs  It  appeftiyed^ 
.that  the  defendant  was  aware  that  his  wife  was  living  at 
the  plaintiff's  houaef  but  made  no  offisr  to  take  ber  ba^ 
and  was  not  willing  to  receive  her,  unless  she  would  con- 
sent to  give  up  a  certain  portion  of  the  property  which  waa 
settled  ufOB  her. 

Mr.  Justice  J.  Parke,  (in  summing  up),  said — If  it  had 

depended  on  the  question  of  violence,  one  should  have 

wished  for  some  more  evidence,  as  a  wife  is  bound  to  hve 

with  her  husband,  unless  he  makes  it  improper  for  her  to 

do  so.     The  defendant  might  be  only  keeping  hb  wife 

from  doing  something  which  she  had  no  right  to  do.     But 

it  seems  he  made  no  offer  to  take  her  back,  except  upon  a 

condition,  that  she  should  give  up  some  of  her  property. 

Now,  this  he  had  no  right  to  do.     A  husband  is  bound  to 

maintain  his  wife,  whether  she  has  money  or  not.    I  think, 

therefore,  on  these  facts,  that  you  may  find  your  verdict 

for  the  plaintiff. 

Verdict  for  the  plaintiff. 

Carj/9  for  the  plaintiff. 

[Attorney— Bc^6ie.] 
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COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster  after  Hilary  Term,l832. 

BEFORE  LORD  TENTERDEN,  C.  J. 

1832. 


Rbx  r.  Eliza  Smyth  and  Three  Others.  Feb.  is/. 

Indictment  for  a  forcible  entry  into  the  house  of  An  indfctment 

-tin         V         ¥>i  >r^  1-  for  a  forcible  en- 

Wilham  Henry  Carmichael  Smyth.     Flea — General  issue,  try  cannot  be 

It  appeared  that  the  defendant  Mrs.  Smyth  was  the  wife  eTdence^of  a 

of  the  prosecutor  Mr.  Carmichael  Smyth,  and  that  she,  were  tretpaw, 

■^  ^     ^  •'  but  there  must 

under  the  description  of  Mrs.  Anne  Smyth  Carmichael,  be  proof  of  such 
had,  on  the  12th  of  November,  18^,  taken  the  house  in  guch'shew  of'* 
question  for  her  own  residence;  and  that  Mr.  Smyth  and  cuUuc"to' re^ 

▼ent  any  resist- 
ance. 

If  a  wife,  separated  from  her  husband,  take  a  house  of  which  the  husband,  with  the  landlord's  con- 
tent, obtains  possession:— iSJMiifo,  that  if  the  wife  come  with  others  and  make  a  forcible  entry  in- 
to this  house,  she  may  be  convicted  on  an  indictment  for  a  forcible  entry,  stating  it  to  be  the  house  of 
the  husband. 

If  a  married  woman  take  a  house,  in  which  a  burglary  is  committed,  the  house  most  be  laid  as  the 
boose  of  the  husband,  although  she  be  living  separate  from  him. 

Where  a  constable  entered  a  house  with  a  warrant  in  his  hand,  and  searched  it,  and  for  such 
entering  and  searching  was  indicted  for  a  forcible  entry: — Held,  that  his  counsel  might  ask  the 
witnesses  for  the  prosecution  what  the  constable  said  at  the  time  as  to  whom  he  vras  searching  for. 

Where  an  indictment  is  tried  at  Nisi  Prim,  the  niti  priiu  record  does  not  shew  what  names 
werebn  the  back  of  the  indictment. 

Where  an  indictment  is  founded  on  a  written  instrument,  and  where  the  instrument  itself  is  the 
crime,  it  is  receivable  in  evidence,  although  not  stamped;  but  where  the  indictment  it  for  an  of- 
fence distinct  from  the  instrument,  and  the  instrument  be  only  introduced  collaterally,  it  cannot  be 
received  unless  it  be  properly  stamped. 

YOh.  V.  P 
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1832.  his  servant,  on  the  17th  November,  had  gone  to  the  bouse 
with  the  consent  of  the  landlord,  and  obtained  possession 
of  it,  a  man  named  Teresias  being  by  them  put  into  posses- 
sion. It  was  also  proved,  that,  on  the  18th  of  November, 
Mrs.  Smyth  came  to  the  house  with  two  or  three  men,  and 
knocked  at  the  door;  and  that,  on  being  refused  admittance, 
Mrs.  Smyth  and  one  of  the  men  got  over  the  railings  in 
front  of  the  house;  and  the  man,  having  broken  a  pane  of 
glass,  pushed  down  the  upper  sash  of  the  window  and  got 
into  the  house,  and  he  having  opened  a  door,  Mrs.  Smyth 
went  in  and  told  Teresias  that  he  had  better  go  out  peace- 
ably, or  they  would  put  him  out.  Teresias  then  went  out, 
leaving  Mrs.  Smyth  and  her  party  in  possession. 

C.  Phillips,  for  the  defendants  Goddard  and  Schofield, 
who  were  constables,  applied  to  have  Mr.  Smyth  called  as 
a  witness,  as  his  name  was  on  the  back  of  the  indictment. 

Lord  Tenterden,  C.  J. — The  original  indictment  is  not 
here,  and, the  nisi  prius  record  does  not  shew  what  names 
were  on  the  back  of  the  bill. 

Mr.  Smyth  was  not  called  (a). 

Cockbum,  for  the  defendant  Mrs.  Smyth. — I  submit  that 
my  client  must  be  acquitted.  She  is  indicted  as  the  wife 
of  the  person  whose  house  she  is  charged  with  having  en- 
tered. It  is  clear,  that  no  man  could  be  indicted  for  a 
forcible  entry  into  his  own  house,  neither,  as  I  submit,  can 
a  wife  be  indicted  for  a  forcible  entry  into  the  house  of 
her  husband.    Mr.  Serjeant  Hawkins  says  (d)— "  I^  acems 

(a)  On  the  trial  of  an  indict-  Uamsy  4M.&It  471,  tnd  9B.  & 

ment  for  a  forcible  entry  under  C.  549. 

the  statute  8  Hen.  6,  c.  9,  and  21  (6)  1  Gunv.  Hawk.  B.  1,  e.  28, 

Jac.  1,  c.  15,  the  party  dispos-  s.  32,  dting  Moore,  786 ;  Crb.Jac. 

seised  is  not  a  competent  witness  18;  2  Keb.  495. 
for  the  prosecution.  Rex  v.  WU- 


HILARY  TERM,  «  WILL.  IV. 

clear  that  no  one  can  come  within  the  intention  thereof  (t.  e. 
of  the  statutes  relating  to  forcible  entry),  by  any  force 
whatsoever  done  by  him  in  entering  into  a  tenement  where- 
of he  himself  had  the  sole  and  lawful  possession  both  at 
and  before  the  time  of  such  entry,  as  by  breaking  open 
the  door  of  his  own  dwelling-house,  or  of  a  castle  which  is 
his  own  inheritance,  but  forcibly  detained  from  him  by  one 
who  claims  the  bare  custody  of  it,  or  by  forcibly  entering 
into  the  land  in  the  possession  of  his  own  lessee  at  will." 
That  being  so,  I  submit  that  the  possession  of  the  wife 
and  the  husband  is  identical,  as  the  common  law  takes  no 
notice  of  any  separate  possession  of  the  husband  and  wife. 
Indeed,  the  possession  of  one  is  not  only  the  possession  of 
the  other,  but  it  is  the  duty  of  the  wife  to  be  in  the  house 
of  her  husband,  and  as  she  cannot  be  a  trespasser  in  en- 
tering the  house  of  her  husband,  she  canDot  be  guilty 
of  this  ofience,  as  it  includes  a  trespass.  Great  inconve- 
nience  would  be  sustained  if  such  indictments  as  the  pre* 
sent  could  be  preferred,  as  the  wife  could  have  no  remedy 
against  her  husband  for  malicious  prosecution. 

Lord  Tenterden,  C.  J. — If  a  married  woman  takes 
a  house,  and  a  burglary  be  committed  in  it,  it  must  be  laid 
as  the  house  of  the  husband,  although  she  be  living  sepa* 
rate  from  him;  thereforcj  this  house  is  properly  laid  as  the 
house  of  Mr.  Smyth.  If  it  was  a  mere  trespass,  I  quite 
agree  with  you,  that  the  wife  could  not  be  a  trespasser; 
but  if  she  comes  with  a  number  of  persons,  and  with  the 
strong  hand,  I  have  great  doubts,  because  it  tends  to  a 
breach  of  the  peace.  However,  you  can  have  the  ad- 
vantage of  this  point  hereafter,  if  it  should  become  neces- 
sary. 

A  witness  for  the  defendant  stated,  that  the  defendant 
Goddard  searched  the  house,  having  a  warrant  in  his 
hand,  Schofield  being  with  him. 
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C.  Phillips  wished  to  ask  the  witness,  whether^  at  the 
time  of  this  searching,  Goddard  said  for  whom  he  searched  ? 

Archboldt  for  the  prosecution. — What  Goddard  said  is 
not  evidence  in  his  own  favour. 

Lord  Tbnterdbn,  C.  J. — We  may  hear  what  he  said 
at  the  time,  as  to  who  he  was  searching  for  (a). 

The  witness  said,  that  he  stated  that  he  was  searching 
for  Mr.  Smyth. 

The  agreement  under  which  Mrs.  Smyth  had  taken  the 
house  was  offered  in  evidence.     It  was  not  stamped. 

Lord  Tenterdbn,  C.  J. — Where  the  indictment  is 
founded  on  the  instrument,  the  want  of  a  stamp  does 
not  signify.  That  is,  where  the  instrument  itself  is  the 
crime;  but  here  the  indictment  is  for  a  forcible  entry,  and 
this  instrument  is  introduced  collaterally.  I  therefore  can- 
not receive  it  without  a  stamp. 

The  agreement  was  not  read. 

Lord  Tbnterden,  C.  J.«  (in  summing  up). — ^An  indict- 
ment for  a  forcible  entry  cannot  be  supported  by  evidence 
of  a  mere  trespass,  but  there  must  be  proof  of  such  force, 
or  at  least  such  a  shew  of  force,  as  is  calculated  to  prevent 
any  resistance.  In  point  of  law,  although  Mrs.  Smyth  had 
taken  the  house  separately  from  her  husband,  it  must  be 
taken  to  be  his  house;  but  still  she  would  have  a  right  to 
enter  the  house  of  her  husband*  However,  if  you  should 
think  that  she  came  with  violence  and  the  strong  hand,  or 
at  least  such  shew  of  force  as  to  prevent  any  resistance,  I 
think,  as  at  present  advised,  that  she  would  be  guilty  of 
this  offence,  notwithstanding  her  being  the  wife  of  the 

(a)  See  the  esse  of  Rex  r.  Cruiehfey,  antep  p.  133. 
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party  whose  house  this  is  alleged  to  be.  Whether  the  two 
officers  went  for  the  purpose  of  increasing  the  shew  of 
force,  is  for  you  to  consider;  but  if  you  think  that  they 
went  either  to  prevent  a  breach  of  the  peace,  or  to  take 
Mr.  Smyth  on  a  warrant,  they  must  be  acquitted.  If  you 
acquit  them,  there  only  remain  Mrs.  Smyth  and  one  man. 
There  is  no  doubt,  that  a  great  number  of  persons  being 
present  does  increase  the  shew  of  force;  but,  if  you  think 
that  Mrs.  Smith  and  the  third  man  were  all  that  were  con- 
cerned in  getting  possession  of  this  house,  you  will  say 
whether  their  presence,  and  the  breaking  of  a  window,  is 
such  a  shew  of  force  as  will  satisfy  the  present  charge  (a). 

The  Jury  found  all  the  defendants — Not  Guilty. 

Archholdy  for  the  prosecution. 

Plait  and  C  PkittipSf  for  the  defendants  Goddard  and 
Schofield. 

Cockburfif  for  the  defendant  Mrs.  Smyth. 

(a)  See  the  case  of  MUner  v.  Maclean^  ante,  Vol.  2,  p.  17* 
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1832. 
Feb.  3rd. 

Magistrates 
have  DO  authori- 
ty to  detain  a 
person  known  to 
them  till  some 
other  person 
makes  a  charge 
against  him. 
Before  they  de- 
tun  a  known 
person,  they 
should  have  a 
charge  actually 
made. 


Rex  v.  BiRNiEy  Knt,  Halls,  Esq.,  and  Others. 

Indictment  for  the  false  imprisonment  of,  and  for 
assaulting  William  Henry  Carmichael  Smyth. 

Mr.  Smyth,  being  called  as  a  witness,  said — ''  On  the 
15th  of  December,  1830, 1  was  at  the  Bow  Street  Police 
Office;  I  went  to  complain  against  Goddard  the  officer;  I 
went  in  consequence  of  a  rule  of  the  Court  of  King's 
Bench;  Sir  Richard  Birnie  and  Mr.  Halls  were  sitting ;  Sir 
Richard  Birnie  refused  to  hear  the  case,  and  referred  me 
to  Mr.  Halls.  I  refused  to  submit  it  to  Mr.  Halls,  as  the 
rule  was  addressed  to  Sir  Richard  Birnie.  Mr.  Halls  dis- 
missed the  complaint;  I  bowed,  and  was  about  to  retire, 
when  Sir  Richard  Birnie  exclaimed,  '  Stop' him,  shut  the 
door,  don't  let  that  man  escape.  Where  is  the  person  that 
has  got  the  information  to  lay  against  Mr.  Smyth,  for  tam- 
pering with  the  due  course  of  justice?'  I  insisted  on 
being  let  go.  A  person,  named  Wotton,  was  keeping  the 
door.  I  was  repeatedly  repulsed  by  him.  He  said, '  Why 
do  you  attempt  to  escape,  when  you  know  you  cannot?' 
I  said,  because  they  would  say  I  acquiesced,  and  was  not 
a  prisoner.  There  was  a  long  consultation  between  the 
magistrates  and  ten  or  a  dozen  officers.  Sir  Richard  said 
'  This  man  is  a  pensioner,  we  must  see  and  get  his  pension 
stopped,  a  pretty  man  to  be  a  pensioner,  tampering  with 
the  due  course  of  justice.'  I  was  kept  a  quarter  of  an  hour 
or  twenty  minutes.  Sir  Richard  Birnie  went  out  at  the 
back  door.  I  was  sitting  down  at  the  end  of  the  office. 
Mr.  Halls  called  out  Mr.  Smyth,  repeatedly.  I  said,  I 
have  nothing  to  say  to  Mr.  Halls ;  I  demand  my  liberty. 
The  defendant,  Birchell,  then  said,  'If  you  will  not  come 
by  fair  means,  I  must  take  you  by  force.'  He  dragged  me 
by  the  collar  across  the  office,  and  Mr.  Halls  said,  *  Mr. 
Smyth,  I  understood  there  was  an  information  against  you 
for  obstructing  the  due  course  of  justice,  and,  as  you  were 
present,  I  considered  it  my  duty  to  detain  you.    Now  that 
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I  have  read  the  charge,  I  don't  think  I  should  be  justified 
in  detaining  you  any  longer;  you  are  discharged.*  I  said, 
you  may  depend  on  it,  Mr.  Halls,  if  there  is  any  law  in  the 
country,  to  which  I  can  have  recourse  for  redress  for  this 
outrage,  I  will  baye  recourse  to  it.  Mr.  Halls  said  '  I 
might  do  as  I  thought  proper.' " 

Adolphus,  for  the  defendants,  opened,  that  the  magis- 
trates were  informed  that  Goddard,  the  officer,  had  a 
complaint  to  make  agunst  Mr.  Smyth,  for  having  tampered 
with  the  due  course  of  justice;  and  that,  Goddard  not  then 
being  at  the  office,  they  detained  Mr.  Smyth  till  Goddard 
was  sent  for.  And  he  contended,  that,  if  a  magistrate  has 
a  person  before  him,  charged  with  either  felony  or  misde- 
meanor, he  may  either  go  into  the  case  immediately,  or 
detain  the  party  to  await  his  leisure.  And  he  cited  the  case 
of  Broughton  v.  Mulshoe  (a). 
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Lord  Tenterden,  C.  J. — I  am  of  opinion,  that  the 
Justices  could  not  detain  a  person  known  to  them  tiU  some 
other  person  should  make  a  charge.  I  think,  before  they 
detain  a  known  person,  they  should  have  a  charge  made ; 
therefore,  unless  you  can  shew  that  Goddard's  charge  was 
made  by  him,  and  received  by  the  magistrates  before  Mr. 
Smyth  was  stopped,  you  cannot  vairy  the  case ;  and  it  is 
plain  that  you  cannot,  as  they  evidently  detain  Mr.  Smyth 
till  Goddard  makes  his  charge,  and  then  it  is  found  to  be 
not  sufficient.  However,  I  will  hear  any  evidence  you  have 
to  offer. 


(a)  Moore,  408.  This  was  an 
action  for  hlw  impriflonmentj  in 
which  the  defendant  justified, 
''  for  that  the  plaintiff  being  in  the 
pretence  of  a  Justice  of  Peace, 
and  the  justice,  not  having  oppor- 
tunity to  examine  him,  command- 
ed the  defendant,  being  a  con- 
stable, to  take  him  into  his  custody 


till  the  next  day,  which  he  did.'' 
This  was  held  a  good  justification, 
without  alleging  the  cause  that  the 
justice  had  for  imprisoning  the 
plcuntiff,  and  without  shewing  a 
warrant  in  writing,  l)ecause  it  oc- 
curred in  the  presence  of  the  jus- 
tice. 


CA8ES  AT  NISI  PRIUS, 
Adolphus  declined  calling  witnesses. 

Lord  Tentekden,  C.  J.,  (in  summing  up). — The  only 
question  of  fact  is^  whether  Mr.  Smyth  was  detained  against 
his  will;  for  I  think  that  a  magistrate  is  not  justified  in  de- 
taining a  known  person  till  a  charge  is  made.  The  magis* 
trate  should  have  the  charge  actually  made  before  he  de- 
tains the  party. 

Verdict — Guilty. 

Archbold,  for  the  prosecution. 

AdolphuSy  for  the  defendants. 

[Attomies — J.  H.  Smyth^  and  Roche  4*  P*] 


f^y  2rd,  I^sx  ^'  Pope  and  Others. 

Where  tb«  InDICTMENT  for  a  conspiracy  to  defraud  the  Sheriff 
^y  u^sSed^in  ^^  Middlesex.  In  the  first  count  of  the  indictment,  the 
an  allegation,  ia  bankruptcy  of  the  defendant  Pope  was  stated  in  a  prefa« 

an  indictment  n  . 

for  a  conspiracy,  tory  allegation. 

cann^'belre^^        To  prove  this  allegation,  the  proceedings  under  the 

«»fed  at  e¥i-      bankruptcy  were  put  in. 

dence  in  Bupport  *     •'  *^ 

of  such  allega- 
tion, unless  it  be  -r         1    r*i  ^     V        -vr  •         « 

proved  by  the  Lord  1 ENTERDEM,  C.  J. — You  cannot  put  ui  the  as- 

'j;^""'  "'"  signment.  without  calling  the  subscribing  witness  to  prove 

the  execution  of  it. 

This  was  done. 

Verdict — Guiltv. 

Dentnan,  A.  G.,  and  Bodkin,  for  the  prosecution. 

Curtcood,  for  the  defendant  Pope. 

[Attorniea —  Willwghbyt  andPctpe.] 
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BEFORE  MR.  JUSTICE  LITTLEDALE, 

( Who  sat  for  the  Lord  Chief  Justice.) 


Whippy  and  Another  r.  Hillary.  Feb,  7th. 

(jrOODS  sold.     Pleas— General  issue,  and  the  statute  a  letter,  suting 

of  limitations.  S^mTfuK 

The  delivery  of  the  goods  was  admitted :  and,  to  take  the  w  »  ?«^>  ^^^ 

Jo  9  9  i^jjj  thedefen- 

case  out  of  the  statute  of  limitations^  the  following  letter  duittothepiun- 

tiff  had  been 
was  put  m :—  „i^e,  ,nd  that 

10th  October,  1825.        thetrufteet;  but 

"  Gentlemen— I  liave  hitherto  deferred  writing  to  you  SSt*S^b^. 
regarding  your  demand  upon  me,  in  consequence  of  some  ^"^  ^«  tnuteea 

would  be  in  cash. 

family  arrangements,  through  which  I  should  be  enabled  to  will  not  take  the 
discharge  your  account,  and  which  were  in  progress,  not  ^^ll^of  1110^ 
having  been  completed.  *■**""•»  ••.''  ^ 

°  ...  atmottonlya 

"  I  have  now  the  satisfaction  to  inform  you,  that  an  ap-  promise  to  pay 
pointment  of  suflScient  funds  for  this  purpose  has  been  trustees  are  in 
signed,  of  which  Henry  Young,  Esq.,  12,  Essex-street,  JU'^iftl^c^I 
Strand,  is  one  of  the  trustees,  to  whom  I  have  given  in  ^^^^*^  remedy 

would  be  by  a 

a  Statement  of  your  account,  amounting  to  98/.  8s.  6c/.  bill  in  equity 
It  will,  however,  be  unavoidable  that  some  time  must  J*^"*  ""•*""" 
elapse  before  the  trustees  can  be  in  cash  to  make  these 
payments;  but  I  have  Mr.  Young's  authority  to  refer  you 
to  him  for  any  further  information  you  may  deem  requisite 
on  this  subject.  1  remain,  Gentlemen,  your  obedient  ser- 
vant, A.  W.  Hillary." 

Curwood,  for  the  defendant. — ^This  letter  is  not  an  abso- 
lute, but  a  conditional  promise,  and  will  not  support  the 
declaration.  This  is  merely  a  promise  that  the  money 
shall  be  paid  out  of  a  particular  fund,  and  not  a  general  pro- 
mise to  pay. 

Air.  Justice  Littledale. — I  think  that  this  is  not  suffi* 
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cient  to  take  the  case  out  of  the  statute  of  limitations ;  and 
I  think  that  the  plaintiffs  ought  to  have  gone  to  Mr.  Young 


Whippy 

V*  for  the  money. 

Hillary. 


For  the  defence,  Mr.  Young  was  called.  He  stated, 
that  he  was  not  in  funds  till  about  three  months  after  the 
bringing  of  the  present  action;  and  that,  as  soon  as  he  was 
80,  he  sent  to  the  plaintiffs  to  o£fer  them  the  sum  mentioned 
in  the  letter. 

Coliman,  for  the  plaintifis. — I  submit  that  this  acknow- 
ledgment is  suflScient,  under  the  statute  9  Geo.  4,  c.  14. 
It  is  not  necessary  that  there  should  be  a  new  promise; 
an  acknowledgment  of  the  debt  b  sufficient.  Here  we 
have  an  absolute  acknowledgment,  and  the  law  raises  the 
promise.  This  is  not  like  the  case  of  a  bankrupt's  certi- 
ficate, because  there  the  debt  is  extinguished* 

Comfftif  on  the  same  side. — An  acknowledgment  in 
writing  would  be  sufficient,  although  Uiere  was  not  a  pro- 
mise of  any  kind. 

Cunvood^ — The  act  of  Parliament  only  requires  that  to 
be  in  writing  which  before  might  be  by  parol.  If  there 
be  an  acknowledgment  alone,  that  will  be  enough ;  but, 
if  the  acknowledgment  be  coupled  with  a  condition,  you 
cannot  take  the  acknowledgment  without  the  condition; 
you  must  take  the  whole  together. 

Mr.  Justice  Littlbdale. — I  am  of  opinion,  that  this 
letter  is  not  sufficient  to  take  the  case  out  of  the  statute.  If 
the  acknowledgment  be  accompanied  by  a  condition,  you 
must  take  the  whole  together.  In  this  letter,  the  defen- 
dant refers  to  Mr.  Young.  At  most  it  is  only  a  promise 
to  pay  when  Mr.  Young  is  in  funds;  but  I  have  great 
doubts  whether  the  plaintiffs'  only  remedy  is  not  by  a 
bill  in  equity  against  Mr.  Young.     I  shall  nonsuit  the 
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plaintiffs,  giving  leave  to  move  to  enter  a  verdict  for  the 

plaintiffs. 

Nonsuit,  with  leave  to  move. 

Campbell,  CoUman^  and  Comyn^  for  the  plaintiffs. 


Whippy 

V. 
HlLLARr. 


Curwood  and  Capron,  for  the  defendant. 

[Attoraies — /.  MUler,  and  Fladgate,  Toung,  4*  JacJuon.'] 


In  the  ensuing  Term,  Campbell  moved  to  set  aside  the 
nonsuit;  but  the  Court 

Refused  a  rule. 


See  the  statute  9  Geo.  4,  c  14, 
set  forth  onto,  Vol.  3,  p.  298. 

In  the  case  of  Tanner  v.  Smartf 
6  B.  &  C.  603,  it  was  held  that  a 
promise  to  pay  as  soon  as  the 
party  was  able  to  do  so,  would  not 
take  a  case  out  of  the  statute  of 
limitations,  without  proof  of  his 
ability. 

In  the  case  ofHaydonY.  WU- 
liamt,  4M.&P.811,  it  was  held, 
that  where  a  written  promise  to  pay 
a  debt,  barred  by  the  statute  of  li- 
mitations, has  been  lost,  parol  evi- 
dence may  be  given  of  its  con- 
tents; but  it  seems,  both  from  this 


case  and  from  that  of  Tmmer  v. 
Smart,  that,  if  the  promise  be  con- 
ditional, the  pluntiff  ought  to  de- 
clare specially. 

See  also  the  cases  of  RobarU  v. 
Robartt,  ante,  Vol.3«  p.  296;  An- 
gell  V.  Ansell,  Id.  p.  563;  Chippen- 
dale V.  Thurtton,  ante.  Vol.  4,  p. 
98;  Smith  v.  Fortt/,  Id.  p.  126; 
Feame  v.  Leuns,  Id.  p.  173;  Cory 
V.  Bretton,  Id.  p.  462;  Lang  v. 
Maekentie,  Id.  p.  463;  and  Dick- 
imon  V.  Hatfield^  ante,  p.  46. 

As  the  following  case  is  on  the 
same  subject,  we  have  inserted  it 
here. 


Sitiings  in  London,  after  Hilary  Term,  1832. 


COR.  MR.  JUSTICE  J.  PARKE. 


GiBSok  V.  Baghott,  Esq.  j^^.  18M. 

A.SSUMPSIT  for  goods  sold,  and  work  and  labour.    Pleas— firs/,  A  defendant  had 

general  issue;  tecond,  infancy;  third,  the  statute  of  limitations.    Re-  ''""en  a  letter 

to  T.,  to  make 
a  proporition  to 
the  plaintiff  respectiDg  a  debt  he  owed  bim;  and  in  thid  letter  he  desired  T.  to  arrange  witli  the 
whole  of  hb  crediton.    T.  wrote  a  letter  to  the  plaintiff,  offering  an  acceptance  for  It,  6d,  in  the 
pound  on  the  debt: — Held,  not  sufilcient  to  take  the  case  out  of  the  statute  of  limitationi. 
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1832. 


GiBtON 

V. 

Baohott. 
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plicadon  denying  the  infancy,  and  all^png  that  the  cause  of  action 
was  within  six  years. 

To  take  the  case  out  of  the  statute  of  limitationsi  a  letter  from  the 
defendant,  dated  June  6th,  1829,  to  a  person  named  Turner,  was  put 
in.  By  this  letter,  the  defendant  desired  Mr.  Turner  to  make  a  propo- 
sition to  Messrs.  Stultz  respecting  a  debt  due  from  the  defendant  to 
them,  and  then  went  on  as  follows:—"  Do  what  you  can  to  arrange  with 
the  whole  of  my  creditors,  and  you  will  much  oblige,  dear  sir,  your't 
truly,  T.  Baghott." 

Mr.  Turner  stated,  that  the  defendant  mentioned  to  him  the  names 
of  all  his  cre<Utors,  and  stated  that  he  owed  the  plaintiff  about  271*  for 
saddles  and  bridles  he  h&d  had  when  in  the  army.  It  also  appeared 
that  on  the  27th  of  June,  1829,  Mr.  Turaer  wrote  to  the  pluntiff  a  let- 
ter, in  the  following  terms : — 

"  6,  Wych-street,  Drury-lane, 

June  27th,  1829. 

"  Gentlemen, — I  am  directed  by  Mr.  Thos.  Baghott,  to  offer  you 

7s.  6d,  in  the  pound  for  the  amount  of  your  debt  due  from  him  to  you. 

Should  you  be  inclined  to  accept  that  sum,  Mr.  T.  Baghott  will  give 

you  his  acceptance  at  three  months  for  the  amount.    Your  debt  he 

states  to  be  about  27/.    I  will  join  him  in  the  bill,  as  further  security 

for  you,  should  you  be  inclmed  to  take  it.    I  shall  do  myself  the  plea- 

sure  of  caUtng  upon  you  to-morrow,  when  I  trust  you  will  fa?or  me 

with  an  answer.    I  am,  Gentlemen,  your  obedient  humble  senrant, 

"  Edw.  E.  Turner.'' 
Addressed — '*  Messrs.  Gibson." 


F,  Pollock,  for  the  defendant,  submitted  that  this  was  not  enough  to 
take  the  case  out  of  the  statute. 

Barslow,  for  the  pluntiff. — Here  are  two  letters,  the  one  from  the  de- 
fendant, making  Mr.  Turner  his  agent  to  arrange  with  his  creditors; 
and  the  other  is  a  letter  from  the  agent  to  the  pluntiff,  acknowledging 
the  debt. 

Mr.  Justice  J.  Parkk. — There  is  nothing  signed  by  the  difendantf 
which  acknowledges  any  debt  due  to  the  plaintiff. 

Barstow, — ^Must  not  the  two  letters  be  taken  together? 


Mr.  Justice  J.  Parks. — I  doubt  whether  the  second  letter,  even  if 
signed  by  the  defendant,  would  be  enough  to  take  the  case  out  of  the 
statute;  but,  as  it  is  not,  I  think  I  must  nonsuit  the  plaintiff. 

Nonsuit. 
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BantcWf  for  the  pluntiff. 

F.  PoUoek,  for  the  defendant. 

[Attomies — J.  B.  Smedley,  and  C.  Bell.^ 
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Gibbon 

«. 
Baohott. 


In  the  case  of  If«yt  ?.  He$eUine, 
2  Camp.  604,  it  was  held,  that  an 
averment  in  a  declaration,  that  the 
defendants  accepted  a  bill  of  ex- 
change according  to  the  custom 
of  merchants,  was  supported  by 
evidence,  that  the  bill  was  accept- 
ed by  John  Wilson,   their    au- 


thorized agent,  the  acceptance 
being  as  follows: — **  For  H.Hea- 
eltine  and  Co.  John  Wilson." 
See  also  the  cases  of  Hubert  v. 
MoreaUf  antt^  Vol.  2,  p.  628,  and 
Booth  V.  Graver^  ante,  Vol.  3,  p. 
335,  and  the  cases  there  cited. 


Rex  9.  Slaney^  Gent.,  One  &c.  Teh.  8M. 

Information  for  several  UbeU,  imputing  ,  that  a  A  witness  ii  not 
daughter  of  Mr.  Fane,  (who  was  dead  at  the  time  of  the  ^  answer  a^ 
libels),  had  committed  adultery  with  a  gentleman  named  J^^^io^wWch"" 

Joddrell.  would  crimiaate 

The  ^r«^  count  of  the  information,  after  setting  forth  not  bound  to  an- 
the  state  of  Mr.  Fane's  family,  charged  that  the  defendant  ^^"  "/answi 


wrote  and  published  five  anonymous  letters  to  Mr.  Fane,  ^  "^y^^^  ^o^* 

■^  ''  ,  tend  to  cnroi- 

and  a  letter  to  Mr.  Lowndes,  and  also  a  printed  placard,  nate  him.  a 
The  second  count,  charged  him  with  printing  and  pub-  therefore/not 
lishing  the  letter  to   Mr.  Lowndes  only.      The   third  Jj^SheThr^'''' 

count  stated  the  five  anonymous  letters,,  and  also   cer-  wrote  an  adver- 
tisement refer*" 
tain  advertisements  in  newspapers,  without  charging  any  ringtoUbeiioua 

of  them  to  have  been  either  written  or  published  by  p^rnllwtad* 

received;  and 
though  he  is 
bound  to  answer  whether  he  knows  in  whose  handwriting  it  iSi  he  is  not  bound  to  name  the  person,  as 
it  may  be  himself. 

A  derk  wlio  has  seen  numerous  letters  addressed  by  a  party  to  his  employer,  and  has  acted  on 
those  letters,  may  prove  the  handwriting  of  such  party. 

An  information  for  a  libel  stated  that  the  prosecutor  had  received  certain  anonymous  letters,  and 
that  of  and  concerning  those  letters  the  defendant  published  a  libellous  placard.  The  defendant 
was  proved  to  have  caused  the  placard  to  be  published.  In  the  placard  it  was  asked  if  the  prose- 
cutor had  not  received  certain  warning.  The  prosecutor  stated  that  he  understood  that  to  refer  to 
the  letters,  and  that  he  should  not  have  understood  the  meaning  of  the  placard  if  he  had  not  re- 
ceived the  letters : — Held,  that  the  letters  might  be  read  in  evidence  as  explanatory  of  the  placard, 
without  proof  of  the  handwriting  of  them. 
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the  defendant ;  and  then  charged  that  the  placard  was 
written,  printed,  and  published  by  the  defendant,  of  and 
concerning  those  letters.  The  fourth  count  .was  on  the 
placard  alone:  but  stated  the  intent  to  be  to  vilify  Mr. 
Fane.  All  the  other  counts  stated  the  intent  to  be  to 
▼ilify  Mr.  Fane  and  the  memory  of  his  daughter,  and  to 
excite  discord  among  the  different  members  of  his  family. 
Plea — ^Not  guilty. 

It  was  proved,  that  the  placard  was  printed  by  the  di- 
rection of  the  defendant;  and  Mr.  Fane  proved  that  he 
received  the  letters  addressed  to  him. 

A  clerk  of  the  defendant,  named  Evans,  was  called,  and 
he  was  asked  if  he  had  written  one  of  the  advertisements. 
He  objected  to  answer,  because  it  might  criminate  him. 

Lord  Temtbrden,  C.  J. — He  is  not  bound  to  answer. 

Sir  J.  Scarlett^  (to  the  witness). — Do  you  know  who 
wrote  it? 

Lord  Tenterdbn,  C.  J. — He  must  answer  that. 

The  witness. — I  do. 

Sir  «/•  Scarlett — Name  the  person. 

Lord  Tentsrden,  C.  J. — He  is  not  bound  to  do  that, 
because  it  may  be  himself.  You  can  not  only  not  compel 
a  witness  to  answer  that  which  will  criminate  him,  but 
that  which  tends  to  criminate  him :  and  the  reason  is  this, 
that  the  party  would  go  from  one  question  to  another,  and 
though  no  question  might  be  asked,  the  answer  of  which 
would  directly  criminate  the  witness,  yet  they  would  get 
enough  from  him  whereon  to  found  a  charge  against  him. 

The  placard  was  read.  It  was  signed  **  An  Oxfordshire 
freeholder."    It  contained  the  following  passage : — **  Were 
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you  not  warned  that  your  own  character  was  at  stake,  by  1832. 
your  continuing  to  associate  and  connect  yourself  with  a  per^ 
son  regarding  whom  such  statements  had  been  long  openly 
talked  of?  Were  you  not  informed,  that  it  was  commonly 
said,  that  you  knew  of  and  sanctioned  his  conduct?  Did 
you  never  have  any  specific  information  given  you,  which 
would  enable  you,  without  inflicting  the  slightest  injury 
upon  any  one,  to  ascertain  the  truth  of  such  reports?  And 
were  you  not  urged,  over  and  over  again,  in  justice  to 
yourself,  not  to  credit  the  plausible  professions  of  others, 
but  to  inquire  and  judge  for  yourself?  Were  not  dates, 
names,  and  every  particular  furnished  you  for  that  pur« 
pose?" 

It  was  proposed  to  read  the  letters,  no  evidence  had 
been  given  of  the  hand*writing;  but  it  was  stated  by  Mr. 
Fane,  that  he  should  not  have  understood  the  meaning 
of  the  placard  if  he  had  not^also  seen  the  letters. 

Denman,  A.  G. — I  am  quite  satisfied  that  your  Lord* 
ship  will  not  hold  that  the  fact,  that  the  defendant  is  the 
author  of  a  placard  in  which  some  letters  are  mentioned, 
will  let  in  those  letters  as  evidence  against  him.  The 
other  side  in  effect  say  thus:^-Let  us  read  the  letters, 
and  we  will  shew  how  they  are  evidence.  It  is  quite  new, 
that  a  thing  should  be  received  to  shew  whether  it  is  evi- 
dence or  not. 

Sir  J.  Scarlett. — I  will  take  the  simplest  case.  Sup- 
pose  an  indictment  against  a  publisher  for  publishing  a 
book  of  which  he  was  not  the  author,  and  that  book  re* 
ferred  to  another  book,  without  which  it  was  not  intelr 
ligible.  Could  it  be  contended,  that  the  book  referred  to 
could  not  be  read  in  evidence?  Whatever  is  necessary  to 
make  a  libel  intelligible,  the  prosecutor  is  entitled  to  read; 
and  the  publisher  would  not  be  allowed  to  say  that  he  did 
not  know  it  alluded  to  the  former  publication.  I  wiU  as- 
sume that  the  present  defendant  knew  nothing  of  these 
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letters,  yet,  as  the  libel  published  by  him  refers  and  al« 
ludes  to  these  letters,  and  is  unintelligible  without  them, 
he  cannot  be  allowed  to  say  that  a  part  of  the  entire  ma- 
lignity  of  the  libel  shall  be  kept  back  from  the  Jury,  be- 
cause he  did  not  understand  it.  Such  an  objection  as  that 
can  never  shut  out  the  evidence  against  the  publisher.  It 
should  be  observed,  too,  that  the  placard  distinctly  refers 
to  these  letters.  It  says,  **  Were  you  not  warned?  Did 
you  never  have  specific  information?"  And  Mr.  Fane 
tells  us  that  he  received  these  letters,  and  that  he  himself 
should  not  have  understood  the  meaning  of  the  insinua- 
tions in  the  placard,  if  they  had  not  Whoever  was  the 
author  of  this  placard  was  clearly  the  author  of  the  ano- 
njrmous  letters;  but  even  admitting  that  the  defendant  did 
not  know  of  the  letters,  yet,  as  they  are  alluded  to  in  the 
placard,  he  cannot  prevent  their  being  read. 

CampbelL — It  has  been  frequently  decided,  that  what- 
ever shews  the  quality  or  probable  consequences  of  a 
libel,  ought  to  be  set  out,  and  ought  to  be  proved.  In  in- 
dictments for  seditious  libels,  where  the  libels  refer  to 
public  events,  which  give  a  quality  to  them,  those  events 
are  stated  in  the  indictments,  and  proved;  but  if  they  are 
not  set  out,  they  cannot  be  proved. 

Manning. — If  this  were  an  action,  the  question  would  be 
how  the  public  would  understand  this  placard?  but  being  a 
criminal  proceeding,  thequestion  is,  how  Mr.  Fane,  the  party 
libelled,  would  understand  it.  If  in  this  libel  it  had  been 
said,  that  the  contents  of  a  certain  document  were  true, 
and  that  document  contained  a  certain  charge,  it  would  be 
no  defence,  that  the  publisher  of  the  libel  did  not  know  the 
contents  of  that  document;  and,  in  the  present  case,  there 
is  an  express  allusion  to  the  letters  in  the  placard. 

Lord  Temtbrden,  C.  J. — The  correct  way  is  to  ask  Mr. 
Fane,  whether  he  considered  that  the  placard  referred  to 
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the  letters ;  and  I  will  do  so  now.  Mr.  Fanei  what  did 
you  understand  by  the  expresssions — *'  Were  you  not 
warned?"  and,  *'  Did  you  never  have  any  specific  informa- 
tion given  you?" 

Mr.  Fane. — I  understood  those  passages  to  aVude'to 
these  letters. 

Denman,  A.  6. — ^It  has  been  said^  on  the  other  side,  that 
if  a  bookseller  be  charged  with  a  libeU  he  is  to  have  every 
thing  read  in  evidence  against  hitn  which  is  alluded  to  in 
the  book  that  he  has  published.  Now,  it  seems '  to  be  a 
most  dangerous  doctrine,  that  a  bookseller,  publishing 
a  work  in  the  most  innocent  language,  is  to  be  answerable 
for  other  papers  of  the  contents  of  which  he  knows  nothing. 
If  a  book,  published  by  the  defendant,  says  that  A.  B.  is 
guilty  of  all  that  is  stated  in  another  book,  for  this  the  de« 
fendant  would  be  answerable.  But,  suppose  a  bookseller 
to  publish  a  statement,  that  A.  B.  walked  up  St.  James's 
street,  could  it  be  said  that  another  paper  could  be  ad* 
duced  in  evidence,  in  which,  walking  up  St.  James'sstreet 
was  coupled  with  some  dreadful  offence.  Jctio  nonfacit 
reum  sed  mens,  Mr.  Campbell  has  instanced  the  case  of 
public  events  having  been  given  in  evidence :  those  are  ad* 
missible  because  they  are  known ;  but  this  is  the  case  of 
letters  known  only  to  the  writer  and  the  receiver ;  and 
although  there  may  be  some  words  in  this  placard  which 
may  refer  to  these  letters,  or  to  something  else,  still  that 
ought  not  to  let  the  prosecutor  into  giving  evidence  of 
other  things  said  against  him  at  other  times,  and  not  by 
the  present  defendant. 

Lord  Temterden,  C.  J« — My  opinion  will  be  confined 
to  the  particular  facts  of  this  case,  and  the  evidence  aU 
ready  given.  Mr.  Fane  says,  that  the  placard  refers  to 
the  letters,  and  would  not  be  intelligible  without  them;  and 
I  diink,  that  a  defendant,  who  refers  to  other  papers  in 
VOL.  v«  Q 
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his  publication,  must  submit  to  have  them  read,  as  ex- 
planatory of  such  publication ;  but  it  does  not  at  all  follow, 
that  the  Jury  will  be  satisfied »  that  the  defendant  was 
either  the  author  or  the  publisher  of  those  papers. 

The  letters  were  read. 

To  shew  that  the  letters  were  of  Mr.  Slaney's  hand* 
writing,  a  witness,  named  Richards,  was  called.  He  had 
never  seen  Mr.  Slaney  write;  but  he  had  seen  a  number 
of  letters,  which  purported  to  have  come  from  him,  on  the 
subject  of  a  cause  in  which  he  was  engaged  on  one 
side,  and  the  witness  on  the  other  side;  and  the  witness 
further  stated,  that  he  had  acted  upon  those  letters  in  the 
course  of  the  cause. 

Denman,  A.  G. — Objected  to  this  witness  being  asked 
as  to  the  hand-writing  of  the  defendant. 

Lord  Tenterden,  C.  J. — How  do  you  prove  the  hand- 
writing of  a  person  abroad,  except  by  the  evidence  of  those 
who  have  corresponded  with  him? 

Denman,  A.  6. — But  there  the  letters  of  the  party, 
whose  hand-writing  is  to  be  proved,  have  been  addressed 
to  the  person  who  has  been  called  to  prove  it. 

Lord  Tenterden,  C.  J. — A  clerk  comes  from  a  mer- 
chant's counting-house,  and  proves  the  hand-writing  of  a 
party  by  his  knowledge  of  it,  acquired  by  his  seeing  the 
letters  of  the  party,  which  have  been  received  at  his  mas- 
ter's counting-house.     It  is  frequently  done. 

The  witness  was  examined  as  to  the  hand-writing  of  the 
defendant.  He  said,  that  they  were  written  in  a  very  dis- 
guised hand;  but  that  he  believed  it  to  be  that  of  the  de- 
fendant. 

The  Jury  found  the  defendant  guilty  on 
all  the  counts  of  the  information. 
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Sir  J.  Scarlettt  Campbell,  and  Manmng,  for  the  prose- 
cution. 

Denman,  A.  G.,  F.  Pollock,  and  FoUelt,  for  the  defen- 
dant. 

[Attornies — Stephentf  and  in  person.] 


In  the  ensuing  Term,  an  application  was  made  for  a  new 
trial,  on  affidavits.  The  affidavits  went  to  shew  that  the 
defendant  was  not  the  writer  of  the  letters;  and,  at  the 
suggestion  of  the  Court,  the  prosecutor  consented  that  the 
verdict  of  guilty  should  be  entered  on  that  count  only,  in 
which  the  defendant  was  charged  with  having  published 
the  placard. 


Archbold,  Esq.  v.  Sweet.  Feb,  9th, 

C^ASE.  Tbe^r^/ count  of  the  declaration  stated,  in  sub-  if  a.,  being  the 
stance,  that,  at  the  time  of  the  committing  of  the  grievan-  bookrieii'the^ 
ces  in  this  and  the  next  count  mentioned,  the  plaintiff  was  copyjighttoB., 

*  and  B.  publish  a 

a  barrister,  and  was  the  author  of  divers  works  and  trea-  third  edition  of 

1  ....  _  _    ^       the  work  edited 

tises,  and,  amongst  others,  bad  written  and  prepared  for  by  another,  but 
publication,  and  was  Ae  author  of  a  certain  book  or  work,  ^  UfjTwhich* 
then  published  in  bis  own  name,  being  a  Summary  of  the  p«rcfaascn  were 
Law  relative  to  Pleading  and  Evidence  in  Criminal  Cases,  pose  was  edited 
with  Precedents  of  Indictments,  &c.,  which  said  book  was  ^^q  having  er-' 
greatly  esteemed  and  approved  of,  by  which  the  plaintiff  ^^ "^  |^"" 
had  deservedly  acquired  great  gains  in  his  profession,  and  calculated  toin- 
as  such  author.    That  the  plaintiff  had  prepared  a  second  tationof  A.as 
edition  of  the  last-mentioned  book  or  work,  and  sold  the  ^^^^^{^^j^ 
same,  and  also  the  copyright,  to  the  defendant  and  one  P"^*  ^^^*  ^^^ 

*  thisi  an  action 

R.  Pheney,  in  his  lifetime,  now  deceased;  that  the  second  lies  by  A.  against 

B.     The  ques- 
tion, whether  an  edition  purports  to  have  been  edited  by  A.,  is  a  question  for  the  Jury ;  but  the 
question,  whether  the  alleged  errors  and  raisukes  be  so  or  not,  and  whether  they  ai«  such  as  arc  cal- 
culated to  injure  the  reputation  of  A.  as  an  author,  are  questions  for  the  Court. 

q2 
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edition  was  published;  and  that  the  defendant,  contriving, 
&C.9  *^  wrongfully  and  unjustly,  and  without  the  leave  or 
license,  and  against  the  will  of  the  said  plaintiff,  printed 
and  published,  and  caused  and  procured  to  be  printed  and 
published,  a  certain  edition,  being  the  third  edition,  as  and 
for,  and  purporting  to  be,  a  third  edition,  prepared  for 
publication  by  the  said  plaintiff,  of  the  said  book  or  work, 
being  a '  Summary  of  the  Law  relative  to  Pleading  and  Evi- 
dence in  Criminal  Cases,  with  Precedents  of  Indictments, 
and  the  Evidence  necessary  to  support  them;'  |n  which  said 
third  edition,  so  printed  and  published  by  the  said  de- 
fendant as  aforesaid,  there  were  and  are  divers  and  very 
many  gross  errors,  and  blunders,  and  mistakes,  and  bad, 
incorrect,  and  informal  precedents,  and  which  were  not 
contained  in  the  previous  editions  of  the  book  or  work;*' 
and,  that  the  plaintiff  did  not  prepare  the  said  third  edi- 
tion of  the  last-mentioned  book  or  work  for  publication. 
The  second  count  was  similar  to  the  first,  except  that  it  did 
not  mention  the  second  edition.  The  third  count  stated, 
that  the  defendant,  wrongfully,  and  without  the  license  of 
the  plaintiff,  published  a  certain  edition  of  the  work, 
{stating  the  title  of  it)^  in  the  plaintiff's  name;  and  in 
which  edition  there  were  many  gross  errors,  blunders,  and 
mistakes,  and  bad,  incorrect,  and  informal  precedents,  and 
such  as  are  not  warranted  by  law.  The  fourth  count 
stated,  that  the  defendant  caused  the  third  edition  to  be 
edited  and  prepared  for  publication  **  by  some  person  who 
was  grossly  ignorant  of  criminal  law;"  and  that  the  de- 
fendant ''  well  knew  that  such  person  had  introduced  into 
the  said  third  edition,  so  edited  and  prepared  for  publi- 
cation as  last  aforesaid,  divers  and  very  many  gross  errors, 
blunders,  and  mistakes,  and  bad  and  informal  precedents, 
and  such  as  are  not  warranted  by  law ;"  yet,  that  the  defen- 
dant, further  contriving  &c.,  "  wrongfully  and  unjustly 
published,  and  caused  and  procured  the  same  to  be  pub- 
lished, in  the  name  of  the  said  plaintiff,  and  as  if  he,  the 
said  plaintiff,  had  edited  and  prepared  the  same  for  pub- 


Ajlchbolo 


Sweet. 


HILARY  TERM,  ft  WILL.  IV, 

Kcation ;  whereas  the  said  plaintiff  did  not  edite  the  said 
last-mentioned  third  edition,  or  prepare  the  same  for  pub* 
lication."  Tbe^M  count  stated,  that  the  defendant  caused     ~  v. 
a  book,  purporting  to  be  the  third  edition  of  the  work, 
{stating  the  tiiie)^  to  be  edited  and  prepared  for  publica- 
tion by  some  person  who  was  grossly  ignorant  of  criminal 
law ;  and  that  the  defendant  published  it  as  a  work  written 
and  edited  by  the  plaintiff;  **  and  although  the  said  defen- 
dant, shortly  after  the  said  last-mentioned  book  or  work 
had  been  so  published  as  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  well  knew  that  the  said  person  had  introduced 
into  the  said  last-mentioned  book  or  work  divers  and  very 
many  gross  errors,  blunders,  and  mistakes,  and  bad  and 
informal  precedents,  and  such  as  are  not  warranted  by 
law ;  yet  the  said  defendant,  further  contriving  &c.,  wrong- 
fully and  unjustly  continued  to  publish  the  said  last-men- 
tioned book  or  work,  and  to  sell  and  dispose  of  the  samC;  as 
and  for  a  book  or  work  written  and  prepared  for  publica- 
tion by  the  said  plaintiff,  and  as  having  been  prepared  for 
publication  and  edited  by  the  said  plaintiff;  whereas,  he, 
the  said  plaintiff,  did  not  edite  the  said  last-mentioned  book 
or  work,  or  prepare  the  same  for  publication,  to  wit,  at 
Westminster    aforesaid,  in  the  county  aforesaid:*'    By 
means  whereof  several  members  of  the  legal  profession, 
and  other  worthy  subjects  of  this  realm,  not  knowing  the 
contrary,  believed  the  plaintiff  to  have  been  the  author  of 
this  edition,  and  to  have  prepared  it  for  publication,  "  and 
to  have  made  and  committed  the  several  gross  errors^ 
blunders,  and  mistakes  hereinbefore  mentioned,  and  to 
have  written  and  drawn  the  several  bad  and  informal 
precedents  hereinbefore  mentioned;"  and  that  the  plain- 
tiff bad  been,  by  means  of  the  premises,  greatly  injured 
in  his  reputation,  as  such  barrii>ter  and  such  author  as 
aforesaid.    Plea — Not  guilty. 

Campbell,  for  the  plaintiff,  opened,  that  the  plaintiff  was 
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the  author  of  several  works;  and  that,  after  having  edited 
two  editions  of  the  work  in  question,  the  plaintiff  had  sold 
the  copyright  of  it  to  the  defendant  and  Mr.  Pheney;  and 
that  it  was  then  understood,  that  the  future  editions  of  this 
work  should  be  prepared  by  the  plaintiff.  However,  Mr. 
Pheney  having  died,  the  defendant  had  published  a  third 
edition  not  edited  by  the  plaintiff,  with  the  following  title 
page: — *'  A  Summary  of  the  Law  relative  to  Pleading  and 
Evidence  in  Criminal  Cases,  with  Precedents  of  Indict- 
ments, &c.,  and  the  Evidence  necessary  to  support  them.  By 
J.  F.  Archbold,  Esq.,  Barrister  at  Law.  Third  ELdition,  with 
very  considerable  Additions,  including  Lord  Lansdowne's 
Act,  &c.'*  The  title  page  of  the  Second  Edition,  which  was 
edited  by  Mr.  Archbold,  was  as  follows :  **  A  Summary  of 
the  Law  relative  to  Pleading  and  Evidence  in  Criminal 
Cases,  with  Precedents  of  Indictments,  &c.,  and  the  Evi- 
dence necessary  to  support  them.  Second  Edition,  with 
considerable  Additions  and  Alterations.  By  John  Frederick 
Archbold,  Esq."  &c.  If  a  person  (not  being  the  author)  edite 
a  work,  he  ought  to  put  his  name  to  it,  that  the  public  might 
know  who  was  responsible.  Indeed,  editors  sometimes  put 
their  alterations  within  brackets,  to  shew  what  part  was 
theirs  and  what  part  was  the  work  of  the  original  author; 
but  here  there  was  not  the  slightest  intimation  that  this 
edition  was  not  prepared  by  Mr.  Archbold.  The  address 
to  the  reader  contained  in  the  second  edition  was  signed 
J.  F.  A.,  and  dated  Symond's  Inn,  which  was  not  the  case 
with  the  address  of  the  third;  but  still  no  purchaser  would 
look  to  that :  and  what  the  plaintiff  had  to  complain  of  was, 
that  this  edition  was  prepared  in  a  slovenly,  ignorant, 
manner.  For  example,  at  page  S88  of  the  third  edition, 
in  treating  of  carnally  knowing  and  abusing  a  female  above 
ten  and  under  twelve,  it  was  stated,  that  it  is  immaterial 
whether  the  act  was  done  with  or  without  the  consent  of 
the  female.  This  was  a  blunder-^irilA  consent,  it  is  a  mis- 
demeanor; against  consent,  it  is  a  rape.  So,  at  p^ge  156, 
in  stating  the  evidence  necessary  to  support  an  indictment 
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for  breaking  into  a  church,  it  is  stated  that  the  prosecutor 
must  prove  either  a  breaking  in  or  a  breaking  out,  thus 
stating  that  evidence  of  breaking  out  would  support  an  in- 
dictment for  breaking  in.  There  were  a  great  many  more 
errors;  however,  the  great  question  would  be,  whether  this 
edition  purported  to  have  been  edited  by  the  plaintiff. 

Mr.  M'Dowall  proved  that  he  had  been  employed  by 
the  defendant  to  print  the  third  edition,  and  that  it  was 
not  edited  by  the  plaintiff. 

Mr.  Heaton  the  barrister  was  called  to  point  out  the 
errors  in  the  third  edition. 

Lord  Tenterdek,  C.  J. — If  Mr.  Heaton  will  point  out 
the  passages  alleged  to  be  erroneous,  I  will  tell  the  Jury 
whether  they  are  so  or  not. 

Mr.  Heaton  pointed  out  five  different  passages. 

Sir  J.  Scarlett^  for  the  defendant. — I  submit  that  the 
plaintiff  must  be  nonsuited.  The  defendant  and  another 
have  purchased  the  copyright,  and  have  published  a  third 
edition  of  the  work,  as  tbey  were  perfectly  at  liberty  to  do. 
I  submit,  that  this  action  cannot  be  maintained  without 
evidence  of  express  malice*  If  the  bookseller  employs  an 
editor  who  does  as  well  as  he  can,  can  any  action  lie? 
Every  count  in  the  declaration  states  this  to  have  been 
done  wrongfully  and  injuriously;  and  I  submit,  that,  to 
support  this  action,  there  must  be  positive  evidence  of  ex* 
press  malice. 

CampheUf  for  the  plaintiff. — ^It  has  been  held,  that  any 
untrue  assertion  to  the  injury  of  another  is  actionable.  A 
person  without  fraud  assumed  to  have  authority  to  accept 
a  bill,  he  really  having  no  authority ;  and  as  he  accepted 
perproe.  a  remote  indorsee  took  the  bill  on  the  credit  of 
the  supposed  acceptor.     This  indorsee  sued  the  acceptor 
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and  was  nonsuited ;  but  after  that  he  sued  the  supposed 
procurator,  the  declaration  alleging  malice  and  fraud; 
and  he  recovered,  although  the  Jury  negatived  both  the 
malice  and  the  fraud ;  and  the  Court  laid  down,  that  where 
there  is  an  untrue  assertion  and  a  damage,  an  action  lies. 
It  will  be  for  the  Jury  to  say  here  whether  the  defendant 
has  not  published  this  as  an  edition  prepared  by  the 
plaintiff. 

FoUetlf  on  the  same  side. — The  defendant  publishes  a 
book  as  the  plaintiff's,  which  is.  not  so,  to  the  plaintiff's 
damage.     Surely  for  that  an  action  lies. 

Sir  J.  Scarlett — ^The  proprietors  of  the  copyright  have 
the  greatest  possible  interest  to  make  the  best  of  the  work. 
I  do  not  say,  that  if  there  was  express  malice,  an  action 
might  not  be  maintainable.  But  the  question  is,  whether 
the  non-insertion  of  the  name  of  the  editor  after  the  words 
'*  Third  Edition,"  which  words  follow  the  name  of  Mr. 
Archbold,  will  make  the  defendants  liable  in  this  action* 

Lord  Tenterdbn,  C.  J. — ^You  shall  have  leave  to  move. 
The  class  of  cases  most  like  the  present  are  those  of  the 
perfumers  and  fish-sauce  makers,  where  one  has  sold  an 
article  made  by  himself,  professing  that  it  was  of  the  manu- 
facture of  the  plaintiff.  The  first  case  of  the  kind  was 
that  of  a  perfumer.  There,  the  injury  was  the  deteriorat- 
ing the  credit  of  the  plaintiff 's  commodity;  and  here,  it  is  the 
injury  to  the  reputation  of  an  author.  J  am  not  prepared 
to  say  that  an  action  will  not  lie. 

Sir  c/l  ScarleiL^^Withont  evidence,  does  your  Lordship 
think  that  the  third  edition  does  not  shew  suflSciently  that 
it  was  not  by  Mr.  Archbold. 

Lord  Tenterden,  C  J. — J  have  no  doubt  about  that 
Taking  up  this  title  page  and  reading  it,  I  should  cer- 
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tainly  feel  satisfied  that  the  third  edition  was  by  Mr. 
Archbold«  Akchdold 


Mr.  Heaton  pointed  out  fourteen  more  errors;  and  in 
his  cross-examination  he  said,  that,  at  page  163  of  the  se- 
cond edition,  it  was  stated,  that,  in  Story  s  case,  assuming 
the  name  of  another  to  whom  money  was  required  to  be 
paid  by  a  genuine  instrument  was  not  within  the  sta- 
tutes then  in  force  relating  to  false  pretences.  He  also 
stated  that  the  Jury  Act,  6  Geo.  4,  c.  50,  was  not  men- 
tioned  in  that  edition;  and  that  the  indictment  for  riot  and 
assault,  at  page  83S  of  that  edition,  did  not  conclude  in  ter- 
rorem  popuU;  but  he  stated,  in  re-examination,  that  those 
particulars  in  the  third  edition  were  left  exactly  the  same 
as  they  had  been  in  the  second. 

On  the  part  of  the  defendant,  the  gentleman  who  edited 
the  third  edition  was  called,  he  stated,  that  the  defendant 
applied  to  him  to  have  his  name  put  in  the  title  page  as 
editor,  but  that  he  refused.  He  also  stated,  that  he  was 
of  nearly  fourteen  years'  standing  at  the  bar,  and  had  pre- 
Tiously  edited  another  work  for  the  defendant, 

Mr.  Pheney,  junr.  (the  son  of  Mr.  Pheney  who  had 
joined  the  defendant  in  the  purchase  of  the  copyright) 
stated,  tiiat  he  had  applied  to  the  plaintiff  to  edite  the 
third  edition,  and  that  the  plaintiff  said  he  would  not  edite 
it  again  as  long  as  the  defendant  had  anything  to  do  with 
it«  He  also  stated  that  the  plaintiff  had  published  a  work 
founded  on  Mr.  Peel's  Acts  six  months  before  the  third 
edition  appeared,  but  that  the  Lord  Chancellor  would 
not  grant  an  injunction  to  restrain  that  publication. 

Evidence  was  given  by  several  law-booksellers  that  they, 
from  seeing  the  address  and  the  title  page  of  the  third 
edition,  should  have  considered  that  that  edition  was  not 
prepared  by  the  plaintiff;  and  it  was  stated  by  the  son  of 
the  defendant,  that  he  informed  all  the  persons  who  bought 
it  of  him,  that  it  was  not  edited  by  Mr.  Archbold. 


V. 
SWEBT. 
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1832.  Lord  TsNTBBDBN,  C.  J.  (in  summing  up). — ^The  ques- 

Archbold     ^^^^  ^^^  y^^^  consideration  is,  whether  a  person  buying 
V-  this  book  would  suppose  that  it  was  edited  by  the  plain- 

tiff* I  The  treatises  prepared  by  the  plaintiff  had  obtiuned 
a  good  reputatioui  but^  as  the  defendant  had  bought  the 
copyright  of  this  work,  he  had  a  right  to  piAlish  a  third 
edition;  however,  this  third  edition  has  many  errors  and 
mistakes,  probably  occasioned  by  negUgence  and  haste. 
On  the  part  of  the  defendant,  it  b  contended,  that  this 
edition  does  not  profess  to  be  edited  by  the  plaintiff.  In 
point  of  law,  I  have  told  you  that  there  are  many  errors 
and  mistakes  in  it;  and  the  jJaintiff  says  that  his  credit  as 
an  author  will  be  injured  by  these  mistakes.  The  defen- 
dant, to  shew  that  it  does  not  profess  to  be  of  the  plaits 
tiff's  editing,  has  called  several  law4x>ok8eUer8,  who  say, 
that,  looking  at  the  title  page  and  address,  they  should 
know  that  it  was  not  prepared  by  him.  However,  it  is  not 
quite  consistent  with  that,  that  one  of  the  witnesses  should 
have  informed  the  purchasers  that  it  was  not  edited  by  the 
plaintiff.  I  must  say,  that,  looking  at  the  title  pa^e  alone, 
I  should  not  have  been  struck  by  the  change  in  the  plac- 
ing of  the  name;  perhaps,  looking  at  the  addresses  also,  I 
should  have  come  to  the  same  concfaision  that  the  book- 
sellers do.  It  appears  that  the  plaintiff  had  sold  the  copy- 
right to  the  defendant,  and  a  copyright  is  worth  nothing 
unless  future  editions  are  to  be  published  with  the  alterar 
tions  made  in  the  law  by  Acts  of  Parliameot,  and  also  with 
the  more  recent  decisions,  if  the  work  be  a  law  book,  and 
with  the  recent  discoveries,  if  the  work  be  on  any  other 
science.  1  think  that  the  defendant  had  a  fair  right  to 
expect  that  the  plaintiff  would  have  edited  the  future 
editions;  but,  for  what  reason  we  know  not,  he  has  refused 
to  do  so ;  which  clearly  authorized  the  defendant  to  have 
another  edition  prepared  by  some  one  else ;  indeed,  another 
comidaiot  against  the  plaintiff  has  been,  that  he  himself 
has  published  the  new  acts  with  comments;  however,  that 
could  be  no  infringement  of  this  copyright,  as  it  related 
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to  matter  which  took  place  suhsequently  to  the  sale  of  1832. 
the  copjrright.  The  question  of  fact  is  this,  whether  the 
third  edition  would  be  understood  by  those  who  bought 
it  to  be  the  work  of  the  plaintiff;  for,  if  so,  I  think  the 
errors  are  such  as  would  be  injurious  to  the  plaintiff's  re- 
putation. If  you  are  of  opinion  that  the  third  edition 
would  be  understood  by  those  who  bought  it  to  have  been 
prepared  by  the  plaintiff,  the  plaintiff  is  entitled  to  a  ver- 
dict ;  but  if  you  are  of  opinion  that  persons  using  reason- 
able care  would  think  that  this  third  edition  was  not  pre- 
pared by  the  plaintiff,  your  verdict  should  be  for  the  de- 
fendant. 

Verdict  for  the  plaintiff. — Damages  5/.,  with 
leave  to  move  to  enter  a  nonsuit  (a). 

J.  WiUtams. — There  is  no  evidence  that  any  person 
was  actually  misled. 

CampbeU  and  Folleii,  for  the  plaintiff. 

Sir  c/.  Scarlettf  J.  WiUiamSf  and  LeCf  for  the  defen- 
dant. 

[Attomies — Xe^A,  aad  J.  AUcfu] 
(a;  No  moUoD  was  made. 
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1832. 

Feb.  lO^A.  Weatherby  and  Another  v.  Banham. 

A.,  m  publisher,  AsSUMPSIT  for  goods  8oId  and  delivered.  Pleas- 
yean  supplied  a  Ursi^  general  issue.  Second,  the  statute  of  limitations, 
to  wf'ifiJt^M  Replication,  a  writ  sued  out  in  the  year  1830.  Rejoinder, 
the  numbers  no  cause  of  action  within  six  years  of  that  time. 

^mft  out     W.  _  ,  .  «•    1 

died,  and  A.,  not  It  appeared  that  the  plaintiffs  were  the  publishers  of  the 
dMtih'mntinued  R&cing  Calendar ;  and  that  they  had  for  some  years  supplied 
sending  the        |^  ^Qpy  ^f  ijj^t  work,  as  fast  as  the  numbers  came  out,  to 

numbers  of  the  '^•^  ' 

work  by  the  Mr.  Westbrooky  who  had  resided  at  Maidenhead.  Mr. 
droMdUo  w.  '  Westbrook  died  in  the  year  1820,  when  the  defendant, 

weferecSvi^^  ^^^  ^^^  '^^P*  *"  *"°  **  Maidenhead,  succeeded  to  the 
B.,  who  had  property  of  Mr.  Westbrook,  and  went  to  live  in  his  house, 
property  of  w.,  The  plaintiffs,  not  knowing  of  Mr.  Westbrook's  death, 
not^^M  ^t  continued  to  send  the  Racing  Calendar,  by  the  stage  coach, 
B.  had  ever  of-    <]irected  to  him;  and  a  servant  of  the  defendant  proved 

fered  to  return  ^ 

than:— Held,  them  to  have  been  received  by  the  defendant;  and  no  evi- 

mahitidnanac-  dence  was  given  that  the  defendant  had  ever  offered  to 

^  w  ^dd^r-  '■e*"'"'^  them.  This  action  was  brought  to  recover  the  price 

ed  against  B.,  of  the  Racing  Calendars  of  1825  and  1826. 

though  at  the 
time  of  the  de- 

Ureries  A.  was         Taffourd,  for  the  defendant. — I  submit,  that  there  was 

notawareofthe  .  -  i  .     .«•         i    i 

death  of  w.       never  any  contract  between  these  plamtms  and  the  present 

defendant;  indeed,  it  appears,  that  they  did  not  know  him. 
This  form  of  action,  therefore,  cannot  be  supported. 

Lord  Tbnterden,  C.  J. — If  the  defendant  receive  the 
books,  and  use  them,  I  think  that  the  action  is  maintain- 
able. These  books  come  addressed  to  the  deceased  gen- 
tleman, whose  estate  has  come  to  the  defendant,  and  he 
keeps  the  books.  I  think  that  the  defendant  is  clearly 
liable  in  this  form  of  action. 

Verdict  for  the  plaintiff. 

F.  Pollock  and  B.  Andrews,  for  the  plaintiffs. 

Talfourd  and  Jeffreys  WilUams,  for  the  defendant. . 
[Attornics — Raimondi,  and  /.  Williaim,] 


HILARY  TERM,  2  WILL.  IV. 


229 


1832. 


Atfjcwmed  Sittings  at  Guildhall,  (tfter  Hilary 

Term,  1832. 

BEFORE  MR.  JUSTICE  J.  PARKE, 

(  Who  sat  far  the  Lord  Chitf  JMutice.) 


Ward  v.  Bird. 
JuONEY  had  and  received.    Plea — General  issue. 


Feb.  isth. 


Ay  bdng  m  cre- 
ditor of  B.,  had 
executed  a 

It  was  opened  by  Comyn,  for  the  plaintiff,  that,  in  the  oompotition 
year  1826,  the  plaintiff  had  compounded  with  his  creditors,  ^^^'^ 
and  that  the  defendant  had  refused  to  sign  the  composi-  ^^{^^i^^^^  r 
tion  deed,  unless  he  was  paid  in  full;  and  that  he  was  paid  at  6«.  in  the 
18/.,  being  the  full  amount  of  his  debt,  instead  of  6s.  in  the  misioiy  notet. 
pound,  the  amount  of  composition  specified  in  the  deed :  ^j,  dedUL  oh- 
and  he  cited  Turner  v.  Hoole  (a).  tained  payment 

^  "^  from  B.  in  full : 

—Held,  that  B. 

The  composition  deed,  executed  by  the  defendant,  as  a  could  not  re- 

^  cover  back  the 

creditor  for  18/1,  and  by  other  creditors  for  other  sums,  was  difference  be- 
put  in.     By  it,  the  plaintiff  stipulated  to  pay  a  composition  lm^,^[  ^nd  6s. 
of6#.inthe  pound,  for  which  he  was  to  give  promissory  inth«po«nd, 

.  a         •  ^    Without  proving^ 

notes.    It  was  also  proved,  that  18/.  had  been  subsequent-  that  the  compo- 

1  -J  A     ^i_     J   r      1      ^  iition  notei had 

ly  paid  to  the  defendant.  been  paid,  or 

inving  loroe  eri- 

Mr.  Justice  J.  Parke. — You  do  not  prove  that  the  notes  be  equivalent  to 
were  given  under  the  composition  deed.  '"^^^  p"^^' 


(a)  D.  &  R.  N.  P.  G.  27.  There 
the  defendant,  after  he  had  signed 
a  composition  deed  in  favour  of 
his  debtor,  the  plaintiff^  induced 
the  latter  to  gpve  him  bilk  of  ex- 
change for  the  full  amount  of  the 
debt,  dated  on  the  day  before  the 
compoation  deed  bore  date;  and 
after  receiTing   one   instalment. 


sued  the  plaintiff  on  the  bills, 
and  recovered  the  amount,  minus 
the  instalment  paid;  and  it  was 
held,  that  the  plaintiff  might  main- 
tain an  action  for  money  had  and 
received  against  the  defendant, 
to  recover  the  difference  between 
the  amount  of  the  composition 
and  the  full  amount  of  the  debt. 


k. 
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Comyn. — This  defendant  did  not  stand  on  his  legal 
rights;  but  he  signs  the  deed^  and  holds  out  to  the  other 
creditors  that  he  is  taking  the  same  rate  as  they  do. 

Mr.  Justice  J.  Parke. — You  have  not  proved  that  you 
have  performed  your  part  of  the  agreement  respecting  the 
composition. 

Comyn. — I  submit,  that,  as  it  is  proved  that  the  defen- 
dant received  20#.  in  the  pound,  it  is  unnecessary  to  prove 
the  composition  notes. 

Mr.  Justice  J.  Parke. — I  think,  that  you  ought  to  prove 
that  the  composition  notes  were  paid,  or  give  some  evi- 
dence that  is  equivalent. 

Nonsuit. 

Comyn,  for  the  plaintiff. 

Campbell,  for  the  defendant 

[Attornies — Lloyd,  and  Hodgum  if  H.] 


BEFORE  LORD  TENTERBEN,  C.  J. 


Fd>.  20/A.     Jbffery  and  Another,  Assignees  of  Pennington,  an  In- 
solvent, r.  Robinson. 

In  an  action  by  C/ASE.  The  declaration  Stated ,  that  the  insolvent  had 
an'inioiTent,^it  delivered  a  mare  to  the  defendant  to  be  sold  for  the  best 
"  T^^*^  '**  price  that  could  be  gotten ;  but  that  the  defendant,  not  re- 
visional  asttgn-  garding  his  duty,  sold  the  mare  for  much  less  than  the 
by  tiie  Insolvent  best  price  that  could  be  gotten.     There  were  also  two 

Deblon*  Act,  7 

Geo.  4,  c  57,  it 

mntt  be  executed  at  the  time  of  signing  the  petition,  on  which  the  a^adication  of  the  Insolvent 

Debtors'  Court  (which  is  a  eourt  «f  leooni)  ii  finmded. 
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counts  in  trover.  In  one  of  them  the  conversion  wHs  al- 
leged to  have  accrued  before  the  insolvency,  and  in  the 
other  to  have  accrued  after  the  insolvency.  Plea — General 
issue. 

To  prove  the  title  of  the  plaintiffs  as  assignees,  the  adju- 
dication in  the  Insolvent  Debtors' Court,  and  the  order  for 
the  insolvent's  discharge,  were  proved,  and  also  the  as- 
signment from  the  provisional  assignee  to  the  plaintiffs; 
but  no  evidence  was  given  of  the  provisional  assignment 
from  the  insolvent  to  the  provisional  assignee. 


Jefpbry 

V. 
ROBINSOIV. 


Sir  J,  Scarlett  and  Nichols,  for  the  defendant,  contend- 
ed, that  the  provisional  assignment  ought  to  be  proved. 

Tancred  and  Cooke,  for  the  plaintiffs. — The  Insolvent 
Debtors'  Court  is  a  court  of  record,  and  the  due  execu- 
tion of  the  provisional  assignment  is  a  necessary  step  before 
the  adjudication,  as,  by  the  Insolvent  Act,  the  provisional 
assignment  is  to  be  executed  at  the  time  of  subscribing 
the  petition  (a);  it  is,  therefore,  no  more  necessary  to  prove 


(a)  By  the  Itth  sect,  of  the  7 
Geo.  4,  c.  57i  H  is  enacted,  **That 
such  prisoner  shall,  at  the  time 
of  subscribing  the  said  petition, 
duly  execute  a  con?eyance  and 
assignment  to  the  provisional  as- 
signee of  the  said  Court,  in  such 
form  as  is  to  this  act  annexed,  of 
all  the  estate,  right,  title,  interest, 
and  trust  of  such  prisoner,  in  and 
to  all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  both 
within  this  realm  and  abroad,  ex- 
cept the  wearing  apparel,  bedding, 
and  other  such  necessaries  of  such 
person,  and  his  or  her  fomUy,  and 
the  working  tools  and  implements 
of  such  prisoner,  not  exceeding  in 
the  whole  the  value  of  20/.,  and  of 
aU  future  estate,  right,  tiUe,  in- 


terest, and  trust  of  such  prisoner, 
in  or  to  any  real  and  personal  es^ 
tate  and  effects  within  this  realm 
or  abroad,  which  such  prisoner 
may  purchase,  or  which  may  re* 
rert,  descend,  be  devised  or  be- 
queathed, or  come  to  him  or  her, 
before  he  or  she  shall  become  en- 
titled to  his  or  her  ffnal  dischar^ge 
in  pursuance  of  this  act,  accord- 
ing to  the  adjudication  made  in 
that  behalf;  or  in  case  such  pri- 
soner shall  obtun  his  or  her  dis- 
charge from  custody  without  ad- 
judication being  made  in  the  mat- 
ter of  his  or  her  petition,  then  be- 
fore such  prisoner  shall  be  at  large 
and  out  of  custody,  and  of  aU 
debts  due  or  growing  due  to  such 
prisoner,  or  to  be  due  to  him  or 
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that  than  it  would  be  to  prove  the  issuing  of  a  writ  to  sup* 
port  the  proof  of  a  judgment.  Your  Lordship  will,  as 
this  is  a  Court  of  record^  presume  that  the  preliminary 
proceedings  have  been  duly  had. 


Lord  Tbnterdbn,  C.  J. — ^That  would  be  a  receipt 


her  before  such  discharge  as  afore- 
said; which  conveyance  and  as- 
signmenty  so  executed  as  afore- 
said, in  form  aforesud,  shall  vest 
all  the  real  and  personal  estate 
and  effects  of  such  prisoner,  and 
all  such  future  real  and  personal 
estate  and  effects  as  aforesaid,  of 
every  nature  and  kind  whatsoever, 
and  all  such  debts  as  aforesaid,  in 
the  said  provisional  assignee;  and 
the  same  shall  be  made  subject  to 
a  proviso,  that,  in  case  the  petition 
of  any  such  prisoner  shall  be  dis- 
missed by  the  said  Court,  such 
conveyance  and  asugnraent  shall, 
from  and  after  such  dismission,  be 
null  and  void  to  all  intents  and 
purposes;  and  the  said  Court  is 
hereby  empowered  to  dismiss  any 
such  petition  in  the  matter  where- 
of a  final  adjudication  shall  not 
have  been  made  in  pursuance  of 
this  act,  at  any  time  when  it  shall 
seem  fit  to  the  said  Court  to  dis- 
miss the  same:  provided  always, 
that  where  in  any  case,  by  leave  of 
the  said  Court,  any  amendment 
shall  be  made  in  any  such  petition, 
or  an  amended  petition  shall  be 
filed  as  of  the  date  of  the  original 
4)etition,  which  the  said  Court  is 
hereby  empowered  to  do  and  au- 
thorize without  dismissing  such 
original  petition,  the  assignment 
and  conveyance  executed  in  such 
case  shall  not  thereby  be  affected. 


but  shall  stand  good  to  all  intents 
and  purposes,  notwithstanding 
such  amendment  or  amended  pe- 
tition so  filed  as  aforesaid." 

With  respect  to  the  execution 
of  asugnments  by  assignees,  it 
is  enacted,  by  the  2nd  section  of 
the  statute  2  Will.  4,  c.44,  "That 
from  and  after  the  passing  of  this 
act,  the  said  assignees  shall  not 
be  required  to  execute  such  coun- 
terpart as  aforesaid,  but  that  in 
lieu  thereof  the  said  provisional 
assignee  shall  execute  every  such 
conveyance  and  assignment  as 
aforesaid  in  duplicate,  and  that 
one  part  of  such  con?eyance  and 
assignment  so  executed  by  such 
provisional  assignee  shall  be  filed 
of  record  in  the  said  Court;  and 
that  a  copy  of  any  such  record 
so  made  and  so  purporting  to  be 
certified  and  sealed  as  by  the  said 
first-recited  act  is  directed  for  evi- 
dence of  the  records  therein  men- 
tioned in  that  behalf,  shall  be  re- 
cognised and  received  as  suffidenc 
evidence  of  such  conveyance  and 
assignment  so  to  be  executed  as 
aforesaid,  and  of  title  under  the 
same^  as  fully  and  effectually  in 
every  respect  as  the  said  records 
are  required  to  be  recognised  and 
received  by  the  provisions  of  the 
said  first-recited  act,  to  all  intents 
and  purposes." 
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for  curing  every  thing.     I  think  the  plaintiff  must  be      ^       *"'. 
called.  .  Jeffbry 

Nonsuit.  Robinson. 

Tancred  and  Cooke,  for  the  plaintiff. 
Sir  J.  Scarlett  and  Nichols^  for  the  defendant. 
[Attomies — 0.  Frice,  and  L,  Norton.'] 


TiDMAS  V.  Lees.  Fe&.  20M. 

?T  ORK  and  labour.     Plea — General  issue.  On  •  tnai  mt 

On  the  part  of  the  plaintiff,  it  was  proposed  to  shew  by   dence  that  the 
the  proceedings  in  the  Palace  Court,  which  were  produc-  S^^?"*" 
ed  by  the  Prothonotary  of  that  Court,  that  the  action  had  meoced  in  the 

..,  iniij    Palace  Coart, 

been  originally  brought  there,  and  that  the  defendant  had  and  that  the  dc- 
in  that  Court  suffered  judgment  to  go  by  default.  judgment^go  by 

defiiult  in  that 
Court,  and  af* 

Sir  J.  Scarlett  objected  that  this  evidence  was  not  re-  terwardi  re- 

,  I  moved  the  caoM 

Ceivabie.  by  hah.  Corp.,  ii 

admiffible. 

Lord  Tenterden,  C.  J. — I  must  receive  evidence  that 
the  defendant  let  judgment  go  by  default  in  the  inferior 
Court,  and  then  removed  the  cause  by  habeas  corpus  in- 
to the  Court  above. 


The  evidence  was  received. 

For  the  defence,  several  witnesses  proved  that  the  plain- 
tiff, who  was  a  milliner's  workwoman,  came  into  the  ser- 
vice of  the  defendant  to  improve  herself,  agreeing  not  to 

receive  any  salary  or  wages. 

Nonsuit. 

Erie,  for  the  plaintiff. 

VOL.  V.  R 
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Sir  Jm  Scarlett,  for  the  defendant. 

[Attomies — D.  WiUoughby,  and  Mayhew  if  Co  J] 

In  the  case  of  Bettings  ▼.  Fvrhy^  moyed  the  cause  by  hahean  coryiuif 

4  M.  &  R.  567»  it  was  held,  that  is  not  primSi  facie  evidence  of  the 

the  letting  judgment  go  by  de-  plaintiflTs  cause  of  action,  so  as  to 

fault  in  the  Palace  Court»  where  call  on  the  defendant  to  answer 

the  defendant  had  afterwards  re-  it. 


First  Sitting  at  Westminster  in  Easter  Term, 

1832. 

BEFORE  MR.  JUSTICE  TAUNTON, 

(Who  sat  for  the  Lord  Chief  Justice). 


April  IMA.  LowRY,  Gent.,  v.  Guilford. 

An  attorney  In  ASSUMPSIT  for  an  attorney's  bill.     Plea^a  tender 
uuwcrabir  for    ^  ^  P^^>  ^^  nott-assunipsit  as  to  the  residue.    Replica- 


iAm  mbMnce,  lie-  ^Jqu — denying  the  tender. 

SMc^  or  want  *     o 

ofattondonfn        The  Only  part  of  the  plaintiff's  demand  which  was  in 

the  counsel  en*     ,.        .  i»      »       •  i  •  •-.  •  -^      •        l»  u 

gaged  hi  it.        dispute^  was  for  business  done  in  a  suit  in  equity,  in  which 

the  present  defendant  was  the  plaintiff,  the  present  plain- 
tiff  being  hia  solicitor.  It  was  proved  that  the  cause  in 
equity  was  in  the  paper  for  hearing  in  the  Vice-Chancel- 
lor  s  Court  on  the  26th  of  February,  1830,  and  that  a  brief 
in  that  cause  had  been  delivered  to  an  enunent  counsel  at 
the  equity  bar  on  the  11th  of  that  month;  and  a  clerk  of 
the  plaintiff's  town  agent  gave  evidence  as  follows: — "  I  at- 
tended the  Vice-Chancellor's  Court  on  the  26th  February, 
1830.  I  did  not  see  our  counsel.  The  cause  was  five  off, 
and  I  went  to  search  for  him  at  the  RoUa'  Court.  The 
Vioe-Chancellor  was  sitting  in  Lincoln's  Inn,  and  the 
Master  of  the  Rolls  at  the  RoUs*  Court,  in  Chancery 
Lane.    I  could  not  find  our  counsel  at  the  Rolls'  Court, 
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and  I  went  back  to  the  Yice-Cfaancellor^s  Court.  I  was 
away  less  than  ten  minutes;  and  on  my  return  I  found  that 
the  cause  had  been  struck  out  of  the  paper  with  others  «. 

that  stood  before  it  In  about  fitre  minutes  after  I  heard 
our  counsel  address  the  Court  to  restore  the  cause,  but  he 
did  not  succeed  in  his  application.'* 

Sir  J.  Scarleit,  for  the  defendant. — The  fault  here  was 
m  the  clerk's  going  away;  if  he  had  stayed  and  said  what 
counsel  was  in  the  cause,  the  counsel  would  have  been  sent 
for.  In  the  King's  Bench,  if  the  attorney  add  counsel  are 
both  absent  the  case  is  lost,  and  no  new  trial  will  be  grant- 
ed ;  but  if  the  attorney  stays,  and  says  that  his  counsel  is 
at  the  Rolls',  or  any  other  Court  near,  he  would  be  sent 
for,  instead  of  the  cause  being  struck  out.  There  has 
been  a  tender  of  all  but  this  part  of  the  bill ;  and  it  has 
been  held  that  if  (here  is  no  beneficial  service,  nothing  is 
to  be  paid.  Here  there  was  no  service  by  reason  of  the 
negligence  of  the  attorney. 

The  tender  of  the  remainder  of  the  demand  was  proved; 

Alexander^  in  reply. — If  the  attorney's  clerk  had  sat 
still  instead  of  going  to  look  for  his  counsel,  it  would  have 
been  said  that  he  ought  to  have  gone  to  fetch  his  counsel. 
I  submit  that  the  clerk  did  what  a  prudent  man  would  do, 
for  he  went  for  his  counsel  when  the  cause  was  five  off. 

Mr.  Justice  Taunton  (in  summing  up). — The  question 
here  is,  whether  you  ate  satisfied  that  the  plaintiff  did  not 
use  due  diligence;  and  that,  instead  of  using  due  diligence, 
he  was  guilty  of  gross  negligence ;  and  that,  in  consequence 
of  such  negligence,  the  cause  miscarried.  It  appears  that 
the  plaintiff  delivered  a  brief  in  the  equity  cause  on  the  1 1  th 
February,  whieb  was  fifteen  days  before  the  cause  came 
on.  This  was  certainly  no  want  of  diligence.  I  do  not 
know  the  practice  of  the  Court  et  Chancery,  but  briefs  at 

rS 
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law  are  generally  delivered  later  than  that;  and  it  further 
j]^^       appears,  Uiat,  when  the  cause  was  five  off,  the  attorney's 
V-  clerk  went  to  look  for  his  counsel  at  the  Rolls'  Court;  and 

that,  being  unable  to  find  him,  he  returned  in  less  than  ten 
minutes.  Here  I  must  ask  you  if  this  was  gross  negligence 
either  in  the  attorney  or  his  clerk.  The  counsel  who 
practise  in  equity  are  in  the  habit  of  going  from  one  Court 
to  the  other,  and  neither  the  clerk  nor  the  attorney  could 
go  and  say  to  a  gentleman  of  the  bar  there — *'  You  must 
not  go  to  the  Rolls'  Court,  as  my  cause  in  the  Vice-Chan- 
cellor's Court  is  only  five  off;*'  he  could  not  do  that,  and, 
as  other  causes  were  struck  out  which  stood  before  this, 
the  probability  is,  that,  if  those  causes  had  been  heard, 
this  cause  would  not  have  met  with  the  fate  it  did.  It  is 
further  proved,  that  the  counsel  asked  to  have  the  cause 
restored,  but  was  unsuccessful.  You  are  therefore  to  say 
whether  this  misfortune  which  befel  the  present  defen- 
dant, as  a  party  in  the  equity  suit,  was  not  the  result  of 
an  accident  over  which  the  attorney  had  no  control.  The 
attorney  is  not  answerable  for  the  neglect  or  want  of  at- 
tention in  the  counsel.  He  acted  for  the  best  in  going 
for  his  counsel  to  the  Rolls'  Court,  and  it  was  from  an 
anxiety  on  his  part  that  he  did  so.  He  is  not,  I  repeat, 
answerable  for  the  absence  of  his  counsel,  and  his  own 
absence  was  only  caused  by  his  trying  to  find  the  coun- 
sel. You  will,  therefore,  say  whether  the  attorney  was 
guilty  of  gross  negligence. 

Verdict  for  the  defendant 

IL  Alexander  and  R.  C  Nichollf  for  the  plaintiff. 
Sir  J,  Scarlett  and  Cresswell,  for  the  defendant. 

[Attornies — Lotory  4*  W.,  and  Franci$.'] 


Alexander^  on  a  subsequent  day  in  the  term,  applied 
for  a  rule  nisi  for  a  new  trial,  on  the  grounds,  that  the 
verdict  was  against  evidence  and  against  the  opinion  of  the 
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learned  Judge.     The  Court  granted  a  rule,  which  was  af- 
terwards made  absolute  (a)#  ^^^^ 

V. 

(a)  For  this  information  re-     of  one  of  the  learned  counsel  en- 
specting  the  result  of  the  motion,     gaged  in  it. 
we  are  indebted  to  the  kindness 


Sittings  at  Westminster,  after  Easter  Term,  1832, 

BEFORE  MR.  JUSTICE  PATTESON^ 

( Who  sat  for  the  Lord  Chief  Justice.) 


Paul  v.  White.  Mmf  lAth. 

Assumpsit  by  an  indorsee  against  the  acceptor  of  a  if  a  letter  be 
bai  of  exchange.  '^IX"'"' 

A  witness,  named  White,  was  called  for  the  defendant,  defendant,  on 

the  tfMTe  dtrtf 

He  was  asked  by  Sir  J.  Scarlett ,  on  the  voire  dire,  whether  to  make  out 
he  had  not  given  a  guarantie  to  the  defendant  for  the  interest,  and 
payment  of  this  bill ;  and  a  letter  written  by  him,  con-  [gfealed  and** 
taining  the  guarantie,   was  put  into  his  hand.     It  was  examined,  the 
admitted  that  this  made  him  interested,  and  the  witness  prevent  the 
was  released  by  the  defendant,  and  was  examined.  couumI  from 

observing  on 
this  letter  in  bis 

Sir  •/.  Scarlett,  in  his  reply,  commented  on  the  terms  reply. 
of  this  letter. 

F.  Pollock,  for  the  defendant. — I  submit  that  the  other 
side  have  no  right  to  make  any  comment  on  this  letter.  It 
was  not  evidence  in  the  cause.  If  it  had  been,  it  should 
have  been  read,  and  I  should  have  been  at  liberty  to  have 
observed  on  it.  The  letter  was  merely  put  in  to  s{itisfy 
your  Lordship,  that  the  witness  had  an  interest,  and  was 
incompetent.  It  was  not  read  as  evidence  to  be  consi- 
dered by  the  Jury. 
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Mr.  Justiee  Patteson. — I  am  of  opinion»  that,  as  the 
Paul         document  was  put  in,    I  cannot  prevent  the  plaintiflTs 
9.  counsel  from  observing  on  it. 

Verdict  for  the  plaintiff. 

Sir  J.  Scarlett  and  Moody ^  for  the  plaintiff. 
F.  Pollock,  for  the  defendant. 

[Attomies — V.  S,  Reyfuddt,  and  Ftmnore  4r  T.] 


BEFORE  MR.  JUSTICE  TAUNTON^ 

(  Who  sat  for  the  Lord  Chief  Justice.) 
,    ,  ^  .        Daoleish,  Assignee  of  Burge,  an  Insolvent,  v.  Dodd. 

AprU  17M.  ^ 

In  an  action  by  lIVoRK  and  labouT  by  the  insolvent  as  a  builder.  Plea 
the  assignee  of    _G^neral  issuc, 

an  insolvent,  a  vi%?«***w  •«i»***.«  .  ,         v 

letter  written  by  Qn  the  part  of  the  plaintiffj  a  letter,  wntten  by  the 
wu  ^vcn  *n  defi^ndant,  was  put  in  and  read.  On  the  back  of  it  was 
Si'^tack  of  It     wmething  which  had  been  written  by  the  insolvent. 

aomething  had 

been  written  by  a,,«*  -iji  ^va. 

the  insolvent:—      F.  PoUock,  for  the  defendant,  wished  to  nave   that 

Held,  that  the  .     • 

defendant's  read  alSO. 

eounsel  were 

entitled  to  have  ,  ...#«*        i      .       i  ■  t 

that  read.  Thesiger,  for  the  plaintiff. — I  submit  that  what  the 

insolvent  writes  is  not  evidence;  and  even  if  it  were,  the 
defendant  must  give  it  as  his  evidence. 

F.  PoUoek.^-I(  the  paper  is  put  in,  I  am  entitled  to  have 
the  whole  of  it  read. 

Mr.  Justice  Taunton.— I  thmk  so:  you  produce  the 
paper,  and  if  you  put  it  in,  the  other  aide  have  a  right  to 
have  the  whole  of  it  read. 
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The  memorandum  on  the  back  of  the  letter  was  read. 


Verdict  for  the  plaintiff.  ». 

DODD. 


TAesiger  and  ChanneU^  for  the  plaintiff. 
Pollock  and  Steer y  for  the  defendant. 

[Attornies — BtooUm  6f  Co.f  and  AmoU  ^  E.] 


AuwoRTH  V.  Johnson  and  Another.  May  uth. 

ASSUMPSIT.    The^r#/  and  second  counts  of  the  de-  a  tenuit  from 
claration  were  on  a  special  agreement  to  occupy  a  house^  Jhoui^ironw 
on  the  terms  contained  in  a  certain  lease  of  same  house,  bound  to  keep , 
which  had  been  determined.     The  third  count  stated,  that  water  tight. 
on  &c.,  at  &c.,  "in  consideration  that  the  said  plaintiff,  w^^teu?^ 
at  the  special  instance  and  request  of  the  said  defendants.  ^^J*  ^*  ^ 
would  permit  and  suffer  the  said  defendants  to  occupy  uphold  the 
certain  messuages  and  premisesi  as  tenants  to  the  said  \\^^  i,  not  lo 
plaintiff,  for  a  certain  term,  then  and  there  agreed  upon  ?j^*  *  ^'*"* 
by  the  said  plaintiff  and  the  said  defendants,  at  and  for  a  year. 
certain  yearly  rent,   the  said  defendants  then  and  there 
undertook,  and  faithfully  promised  the  said  plaintiff,  that 
they  would  perform  all  necessary  and  needful  repairs  on 
the  said  last-mentioned  premises,    and  that  they  would 
keep  and  continue  the  same  so  repaired,  in  good  and 
tenantable  order  and  condition ;  and  the  said  plaintiff  in 
fact  saith,  that  he,  confiding  in  the  said  last-mentioned 
promise  and  undertaking  of  the  said  defendants,  did  per- 
mit and  suffer  them  to  occupy  the  said  last-mentioned 
messuages  and  premises  as  such  tenants  as  last  aforesaid ; 
Yet  the  said  defendants,  not  regarding,  &c.,  did  not  per- 
form all  necessary  and  needful  repairs,  but,  on  the  contrary 
thereof,  utterly  neglected  the  same,  and  allowed  the  same 
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1832.        to  become  ruinous,  fallen  down,  prostrate,  and  decayed,  for 

want  of  necessary  and  needful  repairs ;  and  permitted  and 

V,  suffered  the  same  so  to  remain  for  a  long  space  of  time,  to 

J0HN8011 

wit,  from  thence  hitherto."   The  declaration  also  contained 

the  money  counts.     Plea — General  issue. 

No  evidence  was  given  to  support  the  Jlrst  and  second 

counts,  but  evidence  was  given  that  the  defendants  were 

let  into  possession  of  the  house  by  the  plaintiff;  that  the 

stairs  of  the  house  were  worn  out ;  that  new  sashes  were 

wanted ;  that  the  doors  were  rotten  and  falling  to  pieces 

from  decay;  that  the  sash  lines,  latches,  catches,  keys, 

and  locks  were  broken  and  damaged;  and  that  a  panel 

of  one  of  the  doors  was  broken. 

Hutchinson^  for  the  defendant.  —  There  is  no  evi- 
dence of  the  terms  of  any  lease. 

Lord  Tenterden,  C.  J. — No. — The  case  is,  that,  in  con- 
sideration of  the  plaintiff  letting  the  defendants  into  posses- 
sion, they  agreed  to  keep  the  place  in  tenantable  repair.  A 
tenant  from  year  to  year  is  to  keep  the  premises  in  a  little 
order,  and  they  say  that  you  have  done  nothing. 

Hutchinson. — ^They  charge  for  doors  and  sashes  which 
are  worn  out ;  that  they  hardly  ought  to  do. 

Lord  Tenterden,  C.  J. — Certainly  not. 

For  the  defendants,  evidence  was  given,  that  the 
house  was  situate  in  Pie-street,  and  that  when  the  de- 
fendants took  it,  the  condition  of  it  was  very  bad.  It  was 
also  proved  that,  in  the  year  1 8S9,  the  defendants  had 
employed  a  bricklayer  and  carpenter  to  repair  it,  and  that 
they  put  it  into  as  good  a  state  of  repair  as  it  was  capable 
of. 

Campbell^  in  reply. — I  admit  that  the  defendants  are 
not  liable  for  the  substantial  repairs ;  but  still  they  have 
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not  done  that  which  a  tenant  from  year  to  year  ought  to 
do.  The  sash  lines,  the  broken  panel  of  the  door,  the 
latches,  catches,  locks,  and  keys,  are  all,  clearly,  things 
which  a  tenant  from  year  to  year  ought  to  make  good. 
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Lord  Tenterden,  C.J.  (in  summing  up). — It  appears 
that  this  was  a  very  dilapidated  house,  when  the  defen- 
dants took  it,  and  that  they  have  had  a  very  considerable 
quantity  of  work  done  upon  it.  However,  the  first  ques- 
tion is,  what  are  the  things  which  an  occupier  of  a  house 
from  year  to  year,  is  bound  to  do.  I  am  of  opinion,  that 
he  is  only  bound  to  keep  the  house  wind  and  water  tight, 
^and  that  that  is  all  he  is  bound  to  do.  A  tenant  who  cove- 
nants to  repair,  is  to  sustain  and  uphold  the  premises,  but 
that  is  not  the  case  with  a  tenant  from  year  to  year.  A 
great  part  of  what  was  claimed  by  the  plaintitF  consists  of 
new  materials  where  the  old  were  actually  worn  out ;  for 
that  the  defendants  are  clearly  not  liable:  and  if  you  think 
the  defendants  have  done  all  that  tenants  from  year  to 
year  ought  to  do,  considering  the  state  of  the  premises 
when  they  took  them,  the  defendants  are  entitled  to  your 

verdict. 

Verdict  for  the  defendants. 

Campbell  and  Kelly,  for  the  plaintiff. 
Hutchinson  and  Channell,  for  the  defendants. 
[Attonues — Garry,  and  Lowten  Sf  N,"] 


Id  the  case  of  Ferguson  ▼. 


2  Esp.  N.  P.  C.  690.— Lord  Ken- 
yon  said,  "  A  tenant  from  year  to 
year  is  bound  to  commit  no  waste, 
and  to  make  fair  and  tenao table 
repairs,  such  as  putting  in  win- 
dows or  doors  which  have  been 
broken  by  him,  so  as  to  prevent 
waste  and  decay  of  the  premises/' 
In  the  case  of  Gibson  v.  Wells, 
1  N.  R  290,  which  was  an  action 


on  the  case  against  a  tenant  at 
willy  for  permissive  waste,  the 
Court  held,  that  the  action  would 
not  lie  for  permissive  waste,  al- 
though it  would  have  lain  for 
wilful  waste. 

In  the  case  of  Baker  v.  Holt- 
pMoffell,  4  Taunt.  45,  it  was  held 
that  the  landlord  of  premises 
demised  under  a  written  agree- 
ment might  recover,  in  an  action 
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for  use  and  occupation  agamst 
the  tenant,  the  rent  accruing 
after  the  premises  were  burnt 
down,  and  no  longer  inhabited 
by  the  tenant  But  it  appears 
by  the  case  of  Honrfail  y.  Ma- 
ther, Holt,  N.  P.  C.  9,  that  the 
tenant  would  not  be  bound  to 
rebuild  or  repur  after  a  fire. 

In  the  cause  of  Powley  ▼.  Walk' 
er,  b  T,  R.  373,  it  was  held  that 
the  mere  relation  of  landlord  and 
tenant  of  a  farm,  is  a  sufficient 
consideration  for  the  tenant's  pro- 
mise to  manage  the  farm  in  a 
husbandlike  manner.  In  the  case 
of  Leghv,  Hewitt,  4 East,  160,  the 
pluntiff  succeeded  in  an  implied 
assumpsit  in  the  tenant  to  man- 
age the  farm  according  to  the 
custom  of  the  country.  And  in 
the  case  of  Honefall  v.  Mather, 
Gibbt,  G.  J.,  said,  that  a  tenant 
from  year  to  year  "  is  bound  to 


use  the  premises  in  a  husbandlike 
manner,  but  is  not  liable  to  ge- 
neral repairs." 

With  respect  to  clerical  dilapi- 
dations, in  the  case  of  Wiie  ▼. 
Metcalf,  10  B.  &  G.  229,  the  Gourt 
held  that  the  incumbent  of  a  rec- 
tory **  was  bound  to  maintain  the 
parsonage,  and  also  the  chancel, 
and  to  keep  them  in  good  and 
substantial  repair;  restoring  and 
rebuilding  when  necessary,  accord- 
ing to  the  ori^al  form,  without 
addition  or  modem  improvement ; 
and  that  he  was  not  Iwund  to 
supply  or  maintain  any  thing  in 
the  nature  of  ornament,  to  which 
painting  (unless  necessary  to  pre- 
senre  exposed  timbers  from  decay), 
and  white-waslungt  and  papering 
belong." 

See  also  the  case  of  Percival 
V.  Blake,  ante.  Vol  2,  p.  514. 


Adfjoumed  Sittings  at  Westminster ,  after  Trinity 

Term,  1832- 


Beckford,  Esq.  v.  Crotwell. 

ASSUMPSIT  against  defendant,  as  a  common  carrier 
from  London  to  Batb,  for  not  safely  carrying  and  deliver- 
ing a  painting,  of  the  value  of  80/.,  sent  by  his  waggon  from 
London  to  Bath. 

The  plaintiff  proved  the  delivery  of  the  case  con- 
taining the  painting,  at  the  Old  White  Horse  Cellar,  in 
wTnot'^tS  d?'  Piccadilly,  in  the  county  of  Middlesex ;  and  that  twopence 
merely.  was  paid  for  the  booking,  the  book-keeper  being  told  that 

In  an  action 
against  a  carrier 

lor  the  Iocs  of  a  painting,  it  appeared  tiiat  the  stage  waggon  in  which  it  was  sent  had  seven  horses, 
hut  that  there  was  only  one  waggoner:  the  L.C.  J.  left  it  to  the  Jury  to  say,  whether  the  send- 
ing hut  one  waggoner  was  gross  negKgcnce;  and  they  found  that  it  was  so. 


June  20th, 

In  stating  the 
ttf9um  of  the 
journey  in  de- 
claring against 
a  carrier,  the 
word  London 
will  he  Uken  as 
a  namen  co//ee- 
twum^  including 
all  that  is  com- 
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it  was  a  painting,  no  extra  carriage  or  insurance  being        18d2. 

P  BBCKFORD 


•. 


Campbell  and  Wybom,  for  the  defendant,  objected,  c*"^*^"*"- 
that,  upon  this  evidence,  the  plaintiff  should  be  nonsuited, 
as  the  termini  of  the  journey  were  not  properly  describ- 
ed«  the  Old  White  Horse  Cellar  not  being  in  London,  but 
in  another  county;  and  they  cited  Tticker  v.  Cracilin  (a), 
where,  on  a  count  stating  a  contract  to  carry  from  the 
Blue  Boar  in  Whitechapel,  in  the  county  of  Middlesex,  it 
being  proved  that  the  Blue  Boar  was  actually  in  the  cUy 
qf  London  and  not  in  the  county  of  Middlesex,  although 
the  whole  neighbourhood  commonly  went  by  the  name  of 
Whitechapel,  the  plaintiff  was  nonsuited. 

Lord  Tenterden,  C.  J. — The  word  London  is  nomen 
eoUectitum  for  this  purpose,  although  some  convictions 
against  stage-coach  proprietors  have  erroneously  proceed- 
ed upon  this  supposed  distinction. 

The  defendants  proved  an  express  notice  that  they  would 
not  be  liable  for  parcels  above  61.  value,  unless  entered  as 
such,  and  paid  for  accordingly  (6).     But  it  was  proved. 


(a)  2  Stark.  385.  In  the  case 
of  Diteham  t.  CMvis,  1  M.  &  P. 
7S&,  which  was  an  action  on  the 
case  agdnst  a  stage  coach  pro- 
prietor for  an  injury  sustuned  by 
a  passenger,  the  declaration  al- 
leged, that  the  defendant  was  the 
owner  of  a  stage  coach,  for  the 
conveyance  of  passengers  from 
London  to  Blackheath,  and  that 
the  plaintiff  had  agreed  to  become 
a  passenger,  and  that  the  defen- 
dant had  agreed  to  receive  her  as 
such  passenger,  to  be  carried  from 
London  to  Blackheath;  and  the 
eiidence  was,  that  the  words  Lon- 
don and  Blackheath  were  pidnt- 
ed  on  the  coach  door;  that  the 


coach  was  licensed  to  run  from 
Charing  Gross  only ;  and  that  the 
plaintiff  was  taken  up  at  the  Ele- 
phant and  Castle,  in  St.  George's 
Fields :  It  was  held,  that,  as  Char- 
ing Cross  and  St.  George's  Fields 
are  both  in  common  parlance  stiled 
London,  the  allegaUon  was  suffi- 
ciently proved. 

(6)  There  has  been  a  great  altera- 
tion made  in  the  law  on  this  subject, 
by  the  statute  11  Geo.  4  &  1  Will. 
4,  c.  68,  by  sect.  1  of  which  it  is  en- 
acted, ''That  from  and  after  the 
passing  of  this  act,  no  mail  con- 
tractor, stage  coach  proprietor,  or 
other  common  carrier  by  land  for 
hire  shall  be  liable  for  the  loss  of 
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upon  cross-examination  of  the  defendant's  witnesses,  that 
the  practice  with  their  waggon  was  to  proceed  out  of 


or  injury  to  any  article  or  articles 
or  property  of  the  descriptioDS  fol- 
lowing; (that  is  to  say,)  gold  or 
silver  coin  of  this  realm  or  of  any 
foreign  state,  or  stny  gold  or  silver 
in  a  manufactured  or  unmanufac- 
tured state,  or  any  precious  stones, 
jeweUery,  watches,  clocks,  or 
time-pieces  of  any  description, 
trinkets,  bijls,  notes  of  the  gover- 
nor and  company  of  the  Banks  of 
England,  Scotland  and  Ireland  re- 
spectively, or  of  any  other  bank  in 
Great  Britain  or  Ireland,  orders, 
notes,  or  securities  for  payment  of 
money,  English  or  foreign,  stamps, 
maps,  writings,  title  deeds,  paint- 
ings, engravings,  pictures,  gold  or 
silver  plate  or  plated  articles,  glass, 
china,  eilks  in  a  manufactured  or 
unmanufactured  state,  and  whe- 
ther wrought  up  or  not  wrought 
up  with  other  materials,  furs,  or 
lace,  or  any  of  them,  contained  in 
any  parcel  or  packages  which  shall 
have  been  delivered,  either  to  be 
carried  for  hire  or  to  accompany 
the  person  of  any  passenger  in  any 
mul  or  stage  coach  or  other  pub- 
lic conveyance,  when  the  value  of 
such  article  or  articles  or  property 
aforesaid  contained  in  such  parcel 
or  package  shall  exceed  the  sum 
of  ten  pounds,  unless  at  the  time 
of  the  delivery  thereof  at  the  of- 
fice, warehouse,  or  receiving  house 
of  such  mail  contractor,  stage 
coach  proprietor,  or  other  com- 
mon carrier,  or  to  his,  her,  or  their 
book-keeper,  coachman,  or  other 
servant,  for  the  purpose  of  being 
carried,  or  of  accompanying  tbe 
person  of  any  passenger  as  afore- 


said, the  value  and  nature  of  such 
article  or  articles  or  property  shall 
have  been  declared  by  the  person 
or  persons  sending  or  delivering 
the  same,  and  such  increased 
charge  as  herein-after  mentioned, 
or  an  engagement  to  pay  the  same, 
be  accepted  by  the  person  re- 
ceiving such  parcel  or  package." 
And  also,  by  sect.  2,  ''  That  when 
any  parcel  or  package  containing 
any  of  the  articles  above  specified 
shall  be  so  delivered,  and  its  value 
and  contents  declared  us  aforesaid, 
and  such  value  shall  exceed  the 
sum  of  ten  pounds,  it  shall  be  law- 
ful for  such  mail  contractors, 
stage  coach  proprietors,  and  other 
com'mou  carriers,  to  demand  and 
receive  an  increased  rate  of  charge, 
to  be  notified  by  some  notice  af- 
fixed in  legible  characters  in  some 
public  and  conspicuous  part  of 
the  office,  warehouse,  or  other  re- 
ceiving house  where  such  parcels 
or  packages  are  received  by  them 
for  the  purpose  of  conveyance, 
stating  the  increased  rates  of 
charge  required  to  be  paid  over 
and  above  the  ordinary  rate  of 
carriage  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken 
for  the  safe  conveyance  of  such 
valuable  articles ;  and  aU  persons 
sending  or  delivering  parcels  or 
packages  containing  such  valua- 
ble articles  as  aforesaid  at  such 
office  shall  be  bound  by  such  no- 
tice, without  further  proof  of  the 
same  having  come  to  their  know- 
ledge." And  also  by  sect.  4,  ''That, 
from  and  after  the  first  day  of  Sep- 
tember now  next  ensuing,  no  pub- 
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London  for  one  stage  with  two  men,  and  after  that  with 
one  waggoner  only,  changing  the  waggoner  every  twenty- 
five  miles.  It  was  also  proved,  that  no  stage  waggons 
ever  employed  more  than  one  waggoner  beyond  the  first 
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Beckford 

V. 

Crutwelu 


lie  notice  or  declaration  hereto- 
fore made  or  hereafter  to  be  made 
shall  be  deemed  or  construed  to 
fimit  or  in  anywise  affect  the  lia- 
bility at  common  law  of  any  such 
mail  contractors,  stage  coach  pro- 
prietors, or  other  public  common 
carriers  as  aforesaid,  for  or  in  re- 
spect of  any  articles  or  goods  to  be 
carried  and  conveyed  by  them; 
but  that  all  and  every  such  mail 
contractors,  stage  coach  proprie- 
tors, and  other  common  carriers 
as  aforesaid  shall  from  and  after 
the  said  first  day  of  September  be 
liable,  as  at  the  common  law,  to 
answer  for  the  loss  or  any  injury 
to  any  articles  and  goods  in  re- 
spect whereof  they  may  not  be  en- 
titled to  the  benefit  of  this  act,  any 
public  notice  or  declaration  by 
them  made  and  given  contrary 
thereto,  or  in  anywise  limiting 
such  liability,  notwithstanding." 
And  by  stat.  5, ''  That  for  the  pur- 
poposes  of  this  act  every  office, 
warehouse,  or  receiving  house 
which  shall  be  used  or  appointed 
by  any  mail  contractor  or  stage 
coach  proprietor  or  other  such 
common  carrier  as  aforesedd  for 
the  receiving  of  parcels  to  be  con- 
veyed as  aforesaid,  shall  be  deemed 
and  taken  to  be  the  receiving  house, 
warehouse,  or  office  of  such  mail 
contractor,  stage  coach  proprie- 
tor, or  other  common  carrier;  and 
that  any  one  or  more  of  such  mail 
contractors,  stage  coach  proprie- 
tors, or  common  carrier  shall  be 


liable  to  be  sued  by  his,  her,  or 
their  name  or  names  only;  and  that 
no  action  or  suit  commenced  to 
recover  damages  for  loss  or  injury 
to  any  parcel,  package,  or  person, 
shall  abate  for  the  want  of  joining 
any  co- proprietor  or  co-partner  in 
such  mail,  stage  coach,  or  other 
public  conveyance  by  land  for 
hire  as  aforesaid."  And  also,  by 
sect.  6,  "  That  nothing  in  this  act 
contained  shall  extend  or  be  con- 
strued to  annul  or  in  anywise  affect 
any  special  contract  between  such 
mail  contractor,  stage  coach  pro- 
prietor, or  common  carrier,  or  any 
other  parties,  for  the  conveyance 
of  goods  and  merchandizes.''  And 
also,  by  sect.  8,  ''  That  nothing  in 
tins  act  shall  be  deemed  to  pro- 
tect any  mail  contractor,  stage 
coach  proprietor,  or  other  com- 
mon carrier  for  hire  from  liability 
to  answer  for  loss  or  injury  to  any 
goods  or  articles  whatsoever  aris- 
ing from  the  felonious  acts  of  any 
coachman,  guard,  book-keeper, 
porter,  or  other  servant  in  his  or 
their  employ,  nor  to  protect  any 
such  coachman,  guard,  book- 
keeper, or  other  servant  from  lia- 
bility for  any  loss  or  injury  occa- 
sioned by  his  or  their  own  person- 
al neglect  or  misconduct."  But, 
by  sect.  9,  carriers,  although  the 
value  of  the  goods  is  declared,  are 
not  to  be  liable  for  more  than  the 
value  proved  at  the  trial;  and  by 
sect.  10,  they  may  pay  money  into 
Court. 
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1832.        stage,  and  very  few  employed  (as  the  defendant  did)  two 
waggoners  for  the  first  stage. 


Bbckford 

9. 

Crutwell. 


Sir  «/*•  Scarlett,  for  the  plaintiff,  argued^  that,  admitting 
the  notice,  still  that  would  not  justify  gross  negligence; 
and  he  contended,  that,  if  the  carriers  entrusted  a  large 
waggon  with  seven  horses,  and  all  its  contents,  to  the  care 
of  one  waggoner  only,  who  could  not  attend  to  the  horses 
and  the  goods  at  one  and  the  same  time,  it  was  but  na^ 
tural  to  suppose  this  painting  would  be  stolen,  aa  in  fact  it 
had  been. 

Lord  Tbntirden,  C.  J.,  left  it  to  the  Jury  to  say — 
first,  whether  the  notice  was  aufficiently  proved  or  not — 
and  secondly,  whether,  if  so,  the  leaving  the  waggon  and 
seven  horses  to  the  care  of  only  one  waggoner  was  taking 
such  reasonable  care  as  the  common  law  imposed  upon 
carriers,  and  from  which  even  the  notice  could  not  pro- 
tect them ;  and  his  Lordship  asked  the  Jury  to  state  up- 
on which  point  they  found. 

The  Jury  returned  a  rerdict  for  the  plaintiff,  stating 
that  their  verdict  was  founded  on  the  gross  negligence 
of  employing  only  one  waggoner. 

Sir  J.  Scarlett  and  Phit,  for  the  plaintiff. 
Campbell  and  fVybcm,  for  the  defendant 
[Attemies— F«i0iies  4*  F.,  sad  Frwd.] 
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1832. 
MONTOOMBRY  9.  RlCHARDSON,  Eaq.|  and  Others.  June  22nd. 

f  ALSE  imprisonment.    Pleas—the  general  issue^  and  Jhe  statements 
several  special  pleas,  which  were  holden  bad  on  demurrer,    which  has  been 

holden  bad  on 
demurrer,  are 

IVjfbam,  for  the  plaintiffi  proposed  to  read  one  of  the  "^t  evidence  for 
special  pleas,  which  stated  the  fact  of  the  suing  out  of  the  the  general  u- 
writ  by  one  of  the  defendants.  He  contended,  that  he  was   tiJe'jury^re  to 
entitled  to  have  the  special  pleas  read,  as  the  Jury  were  to  «Mew^»«nage8 

*^  *  ^  as  well  af  to  try 

assess  the  damages  upon  them  as  well  as  give  a  verdict  on  the  case  on  the 

,  .  .  general  issue. 

the  general  issue. 

Lord  Tenterden,  C.  J. — Taking  this  as  a  general 
question/  it  would  be  contrary  to  all  the  practice  in  my 
experience,  and  I  believe  in  that  of  every  gentleman  at 
the  bar,  to  hold  that  the  statements  in  a  special  plea  may 
be  evidence  under  the  general  issue.  Then,  as  to  the 
particular  reason  given,  Mr.  Wybom  contends,  that,  be- 
cause the  Jury  are  to  assess  the  damages  on  the  special 
plea,  therefore  he  is  entitled  to  read  that  plea.  I  am  clearly 
of  opinion  that  he  is  not,  because  there  can  be  no  damages 
on  the  special  plea  until  the  plaintiff  has  proved  his  case 
on  the  general  issue.  Now,  this  he  has  not  done,  as  he 
has  not  proved  that  the  defendant  sued  out  the  writ. 

Nonsuit. 
Wyhom^  for  the  plaintiff. 

Huiehifuon^  for  the  defendant. 

[Attoniies — Frowd^  and  BurtJ] 


In  the  eneuing  term,  Wybom  applied  to  the  Court  to 
set  aside  the  nonsuit;  but  the  Court  refused  a  rule. 

See  the  case  of  Fimdn  ▼.  Cru-     tion  was  given  by  Lord  Lyndhursi, 
ci/Exy  aslc»  p.  98,  in  which  a  simi-      C.  B. 
bur  derision  upon  the  general  ques- 
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A^oumed  Sittings  in  London,  t^ler  Trinity  Term, 

1832. 


July  7  th, 


Arden  and  Another,  Gent.,  two.  &c.,  v.  Tucker. 


JaTtXwp  *«°  Assumpsit  on  a  bill  for  business  done  as  attomies. 
attornies  cannot  The  business  was  done  in  the  Palace  Court,  the  costs  had 

recover  in  a  joint   _  ,  «i»../«i 

action  for  bnsi-  been  taxed;  and  on  the  part  of  the  plaintiiis,  a  letter  was 
PaUce^Court  if  P^^  ^°>  Written  by  the  defendant  to  the  plaintiffs,  proposing 
it  appear  that     ^q  p|^y  g^  smaller  sum  than  was  due,  and  asking;  for  a  month 

oneof  them  on-  *    •^  »  o 

ly  was  a  person  or  six  weeks'  indulgence.    It  also  appeared  that  he  had 

authorised  to  ,  i  •         ^ 

practise  in  that    made  several  promises  to  pay. 

Court 

Campbell^  for  the*defendant,  proved  that  one  of  the 
plaintiffs  only  was  an  attorney  of  the  Palace  Court,  and 
submitted,  therefore,  that  the  two  could  not  maintain  the 
action.  He  cited  the  case  o{  Brand  and  Another  v.  Hulh' 
bard  (a)  as  in  point,  and  decisive^  and  contended,  with  re- 
spect to  the  promises  to  pay,  that,  if  there  was  no  liability 
originally,  they  would  not  make  any  difference  in  the  case. 
On  this  point  he  cited  Collins  v.  Godefroy  (i).  The  evi- 
dence consisted  of  the  roll  of  attornies  of  the  Palace  Court 
produced  by  a  witness  from  the  office  of  the  Deputy  Pro- 
thonotary  of  the  Palace  Court,  from  which  it  appeared 
that  Mr.  Joseph  Arden's  name  only  was  on  the  roll,  and  not 
those  of  both  the  plaintiffs;  the  warrant  to  sue,  which  was 
in  this  form,  '^  Joseph  Arden  is  retained  to  prosecute,"  &o.; 
a  rule  of  the  Palace  Court,  commencing,  **  Upon  hearing 


(a)  4B.  Moore,  367,  and  2  B.  & 
B.  1 1.  That  case  decides  that  a  re- 
plevin clerk,  who  \b  partner  in  an 
attorney's  firm,  must  sue  alone  for 
the  expenses  of  preparing  a  reple- 
vin bond,  though  it  be  prepared  at 
the  office  of  the  firm. 

(6)  1  B.  &  Adol.  960.    In  this 


case,  which  was  an  action  by  an  at- 
torney to  recover  compensation  for 
loss  of  time  in  attending  to  give 
evidence,  it  was  held,  that  a  pro- 
mise to  pay  snch  compensatioD, 
it  not  being  legally  demandable, 
would  not  support  the  action. 
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the  plaintiff,  and  Mr.  Arden,  his  attorney,  it  is  ordered,** 
&c.  The  taxed  bill  appeared  to  be  headed  ''Tucker, 
Esq.,  to  Messrs.  Jos.  and  R.  £.  Arden."  It  appeared 
also  that  the  plaintiffs  were  in  partnership  (a). 

Sir  J.  Scarlett,  for  the  plaintiff. — As  there  were  pro- 
mises to  pay  made  to  both,  the  defendant  is  precluded 
from  denying  his  liability.  After  the  bill  of  both  has  been 
treated  by  him  as  the  bUl  of  both,  it  is  too  late  for  him  to 
object  to  pay.  The  case  of  Brandram  v.  Hubbard  has  no 
analogy  to  the  present;  because  in  that  case  the  plaintiffs 
were  only  partners  as  attomies,  but  not  as  replevin  clerks. 
There  is  not  any  law  which  says  that  no  person  shall  have 
an  interest  in  another's  practice,  except  in  the  superior 
Courts,  where  it  is  prevented  by  statutes,  which  statutes 
do  not  apply  to  such  a  case  as  the  present 

Campbell. — ^The  action  is  on  the  retainer,  and  not  on 
any  forbearance;  and  therefore  the  two  plaintiffs  cannot 
maintain  the  action. 

Lord  Tenterben,  C.  J. — I  am  of  opinion  with  you.  I 
cannot  distinguish  this  case  from  ihsit  of  Brandram  7,  Hub-- 
bard.  And  with  respect  to  the  promises  to  pay,  I  con- 
sider that  they  must  apply  to  the  original  cause  of  action, 
and  do  not  vary  the  case.  I  think,  therefore,  that  the 
plaintiffs  must  be  nonsuited.  But  I  will  give  Sir  James 
Scarlett  leave  to  move  to  enter  a  verdict  for  them. 

Nonsuit,  with  leave  &c. 

Sir  J.  Scarlett,  Piatt,  and  White,  for  the  plaintiffs. 
Campbell  and  Lloyd,  for  the  defendant. 

[Attornies — J.  4r  R>  £•  Ardeii,  and  TuekerJ] 

(a)  The  defendant  had  g^ven  and  an  objection  was  made  to  its 
an  nndertakmg  in  writing  to  pay  being  read;  and  after  argument  it 
what  shooid  be  fouad  due  for  the  was  withdrawn  without  any  de- 
taxed  coats.   It  was  not  stamped,  dsion. 

VOL.  V.  s 
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Whitworth  v.  Smith,  FostbRi  and  Others. 

A.,  a  tenant,  ACTION  on  the  case  for  an  excessive  distress.  The 
hia landlord; B.'  declaration  Contained  several  special  counts;  and  among 
more  rent  than  tbeniy  a  count  for  distraining  for  more  rent  than  was  due. 
wai  due,  and      There  was  also  a  count  in  trover.    The  defendant  Foster, 

remoTed  the  ' 

goods  to  the  and  some  of  the  other  defendants,  pleaded  the  general 
ofC;  A.  gave  issuc.     The  remaining  defendants  suffered  judgment  by 

C.  notice  not  to    ji^x*  „U 
•eU,andC.  default. 

delivered  the  jfc  appeared  in  evidence  that  the  plaintiff  was  tenant  to 

goodi  back  to 

the  person  ftom  one  of  the  defendants  of  certain  apartments;  and  a  small 
edthem;^^^^  sum  being  due  for  rent,  a  distress  was  made  by  the  defen- 
that,  as  ttme      dant,  the  landlord,  for  a  larger  sum  than  was  really  due;  and 

rent  was  doe  '  °  ^     ^  '  ' 

from  A.  to  B.,  for  this,  the  whole  of  the  plaintiff's  goods,  to  a  considerable 
liable  to  A.  in  amount,  were  seized  and  taken  away.  Some  of  the  goods 
an  action  of      ^ere  afterwards  removed  to  the  rooms  of  the  defendant 

tro?er. 

Foster,  who  was  an  auctioneer,  for  the  purpose  of  sale ; 
and  while  they  were  with  him,  the  plaintiff  caused  him  to 
be  served  with  a  notice,  stating  that  the  goods  had  been 
illegally  seized ;  and  desiring  him  not  to  sell  or  part  with 
them.  He  forbore  to  sell  them;  and  it  appeared  that 
they  had  aft^erwards  been  taken  away,  and^  with  the  res^, 
were  sold  by  the  person  who  had  originally  left  them  at 
Foster's. 

BarsioWt  for  the  defendant  Foster,  submitted  that 
there  was  no  evidence  to  affect  him  with  any  of  the  mis- 
conduct chargeable  upon  the  original  seizure,  or  the  sub- 
sequent  sale;  that  he  had  merely  received  the  goods 
which  had  been  legally  seized  for  rent,  and  returned  them 
to  the  party  who  brought  them  to  him ;  that  he  could 
neither  be  liable  upon  any  of  the  special  counts,  nor 
upon  the  count  in  trover,  which  was  not  maintainable  in  a 
case  where  the  original  seizure  was  lawful,  and  where 
there  was  no  subsequent  conversion. 


Whit  WORTH 


•Smith, 
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Lord  Tenterden. — I  am  not  satisfied  that  the  distress 
was  legal;  and,  therefore,  it  must  not  be  so  assumed. 
There  is  no  evidence  of  any  authority  to  seize«  or  of  any  ^' 

notice,  or  of  the  usual  formalities  of  a  distress  and  sale. 

Bar  stow, — Those  are  not  necessary  for  the  purpose  of 
shewing  that  the  distress  was  legal  at  common  law.  The 
landlord  himself  might  seize  of  his  own  authority ;  and  as 
he  is  made  a  defendant,  it  must  be  taken  that  he  did  so 
seize.  Notice  of  a  distress  for  rent  was  not  necessary  at 
the  common  law.  The  notice^  and  the  other  formalities, 
prescribed  by  the  ^  W.  &  M.,  sess.  1,  c.  5,  are  only  neces* 
sary  where  the  distrainor  desires  to  proceed  to  a  sale.  By 
the  common  law  the  distrainor  could  not  sell ;  the  distress 
being  only  in  the  nature  of  a  pledge  ;  and  it  is  sufficient, 
to  justify  such  a  seizure  at  common  law,  to  shew  the 
tenancy  and  rent  in  arrear.  Those  two  facts  are  in  evi- 
dence, and  serve  to  place  the  goods  in  legal  custody  so 
long  as  they  remained  in  the  possession  of  the  defendant 
Foster.  The  cause  of  action,  for  want  of  compliance  with 
the  requisites  of  the  statute,  may  apply  to  the  landlord 
and  the  other  defendants  who  proceeded  to  sell  the  goods. 
And  the  statute  11  Geo.  2,  c  19,  s.  19,  expressly  declares 
that  any  irregularity  in  the  dealing  with  a  distress  shall 
hot  make  the  party  so  dealing  a  trespasser  ab  initio^  but 
refers  the  tenant  to  his  remedy  for  the  special  damage. 
And  upon  this  it  was  held  in  Wallace  v.  King  (a),  (which 
has  been  followed  in  subsequent  cases),  that  trover  will  not 
lie  for  goods  improperly  sold  under  a  legal  distress. 

Dodd,  for  the  plaintiff. — ^There  is  enough  to  maintain 
the  count  in  trover.  The  statute  11  Geo.  2,  applies  in  its 
terms  only  to  cases  ''where  rent  is  justly  due."  Here 
the  rent  distrained  for  was  not  justly  due,  as  it  was  in  the 
case  of  fFMace  v.  King.     The  distress  therefore  was  not 

(a)  1  H.  Black.  13. 

s2 
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THE  CASE  OF 


TRIAL  AT  BAR,  TRINITY  VACATION,  183^. 

BEFORE  LORD  TENTBRDEN,  C.  /.,  MR.  JUSTICE  LITTLEDALE, 
MR*  JUSTICE  J.  PARKE,  AND  MR.  JUSTICE  TAUNTON. 


Rex  v.  Pinney,  Esq.  (a). 

The  general  INFORMATION  filed  by  his  Majesty's  Attorney-Gene- 
quire  of  mn^     ^^^*    ^^^  fi^^^  count  of  the  infoimation  stated,  that  on  the 

^tnte«,  at  the  29th  day  of  October,  1831,  and  also  at  all  the  times  there- 
tune  of  a  not,  '' 

that  they  should  inafter  mentioned,  the  defendant  was  Mayor  of  the  city  of 
and^res^Sb  ale  Bristol,  and  one  of  the  Justices  of  our  Lord  the  King, 
Tat  and^""  '*  assigned  to  keep  the  peace  in  and  for  the  said  city  and 
them;  and  to  en-  county  of  the  Same  city;  and  also  to  hear  and  determine 
this,  they  may    divers  felonics,  trespasses,  and  other  misdemeanors,  com- 

call  on  all  the 

King's  subjects 

to  assist  them ;  and  all  the  King's  subjects  are  bound  to  do  so,  upon  reasonable  warning.    In  point 

of  law,  a  magistrate  would  be  justified  in  giving  fire-arms  to  those  who  thus  come  to  assist  him,  but 

it  would  be  imprudent  in  him  to  do  so. 

It  is  no  part  of  the  duty  of  a  magistrate  to  go  out  and  head  the  ooo8tablcs»  neither  b  H  any  part 
of  his  duty  to  marshal  and  arrange  them;  neither  is  it  any  part  of  his  duty  to  hire  men  to  asnat 
him  in  putting  down  a  riot ;  nor  to  keep  a  body  of  men,  as  a  reserve,  to  act  aa  oeeaaion  may  require. 
Neither  is  he  bound  to  call  out  the  Chelsea  pensioners,  any  more  than  the  rest  of  the  King's  sub- 
jects; nor  is  it  any  part  of  his  duty  to  give  any  orders  respecting  the  fire-arms  in  the  gunsmiths' 
shops.  Nor  is  a  magistrste  bound  to  ride  with  the  military }  if  he  gives  the  military  olBcer  ordera 
to  act,  that  is  all  that  is  required  of  him. 

Mere  good  feeling  and  upright  intentiun  in  a  magistrate  will  be  no  defence,  if  he  has  becngoOty 
of  a  neglect  of  his  duty.  Nor  will  the  fact  of  his  having  acted  under  the  advice  of  others  be  any 
defence  for  him.  The  question  is,  whether  he  did  all  that  he  knew  was  in  hu  power,  and  which 
could  be  expected  from  a  man  of  ordinary  prudence,  firmness,  and  activity. 

On  the  trial  of  a  magistrate  for  neglect  of  duty,  he  ought  not  to  be  found  guilty,  unleu  all  the  Jury 
are  satisfied  that  he  has  been  guilty  of  the  same  act  of  neglect;  and  if  four  Jurors  think  him  guilty 
of  one  act  of  neglect,  and  eight  think  him  guilty  of  another  act  of  neglect,  that  is  not  sofikienL 

On  the  trial  at  bar  of  an  information,  the  Special  Jury  were  summoned  from  a  distant  county, 
in  which  the  offence  was  not  charged  to  have  been  committed: — Heldj  that  the  Court  had  no  power 
to  order  their  expenses  to  be  paid.  The  Jurors  who  tried  this  information  were  only  paid  one 
guinea  each,  and  other  Jurors,  who  had  come  from  the  same  county,  and  had  been  summoQied  to 
try  another  information,  which  was  not  tried,  were  not  paid  any  thing. 

(a)  Although  this  is  not  a  Ifiu  gentlemen  engaged  in  legal  re% 

Print  case,  yet,  as  it  is  one  of  the  porting,  we  have  inserted  it  here, 

greatest   importance   to   magis-  considering  that  this   report  of 

trates,  and  as  no  note  of  the  sum-  it  wiU  be  acceptable  to  magis- 

ming  up  of  Mr.  Justice  LiitUdaie  trates  and  the  profession, 
tvas  taken  by  any  of  the  other 
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mitted  within  the  said  city  and  county;"  and  that,  on  the 
89th  of  October,  ^'  there  had  been  divers  tumults,  riots, 
routs,  and  unlawful  assemblies,  of  great  numbers  of  evil- 
disposed  persons,  within  the  said  city  and  county;  and 
divers  and  violent  breaches  of  the  peace  of  our  Lord  the 
ELing;  and  divers  violent  attacks  and  outrages  had  been 
committed  in  the  said  city  and  county  upon  the  persons 
and  property  of  divers  of  his  said  Majesty'9  subjects  there; 
whereof  the  said  Charles  Pinney,  so  being  such  Mayor 
and  Justice  as  aforesaid,  then  and  there  had  notice:  And 
the  said  Attorney-General  further  says,  that,  on  the  next 
day  after  the  said  29th  day  of  October,  to  wit,  on  the  30th 
day  of  October,  in  the  year  aforesaid,  to  wit,  in  the  city 
and  county  aforesaid,  divers  wicked  and  evil-disposed  per- 
sons, to  the  number  of  five  thousand  and  more,  whose 
names  are  at  present  unknown  to  the  said  Attorney-Gene- 
ral, with  force  and  arms^  unlawfuUy,  riotously,  routously, 
and  tumultuously,  assembled  themselves  together  in  dif> 
ferent  parts  of  the  SBid  city  and  county,  armed  with  iron 
bars,  iron  crows,  pickaxes,  hammers,  pieces  of  wood,  and 
bludgeons,  with  intent  to  disturb  the  public  peace,  and  to 
make  riots,  routs,  tumults,  and  affrays,  in  the  said  city  and 
county,  and  to  commit  breaches  of  the  peace,  and  out- 
rages upon  the  persons  and  property  of  his  Majesty's 
peaceable  subjects  there;  of  all  which  premises,  the  said 
Charles  Pinney,  so  being  such  Mayor  and  Justice  as  afore- 
said, then  and  there  also  had  notice.     And  the  said  At- 
torney-General further  says,   that  divers,  to  wit,  three 
thousand  of  the  said  persons,  so  being  unlawfully,  riotous- 
ly, routously,  and  tumultuously  assembled  together,  armed 
as  aforesaid,  and  divers  other  persons  to  the  said  Attor- 
ney-General also  unknown,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at  the  city  and  county  aforesaid, 
with  force  and  arms,  wickedly  and  unlawfully  attacked,  and 
with  the  said  hammers,  pickaxes,  iron  crows,  iron  bars, 
and  pieces  of  wood,  forced  and  broke  open  a  certain  com- 
mon and  public  gaol  or  prison  there,  called  the  Bridewell, 
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18d3.  and  then  and  there  made  a  great  riot,  noisei  tumult^  and 
affray  there,  for  a  long  apace  of  tunej  to  wit,  for  right 
hours;  and  during  that  time,  unlawfully,  wilfully,  mali- 
ciously, and  with  force,  burned,  demolished,  and  destroyed 
the  said  gaol  or  prison,  and  rescued  divers,  to  wit,  one 
hundred  prisoners,  who  were  then  and  there  lawfully  con- 
fined in  the  said  gaol  or  prison,  and  suffered  them  to  go  at 
large;  whereof  the  said  Charles  Pinney,  so  being  such 
Mayor  and  Justice  as  aforesaid,  then  and  there,  to  wit,  on 
the  day  and  year  last  aforesaid,  in  the  city  and  county  afore* 
said,  also  had  notice."  The  information  then  went  on  to 
state,  in  nearly  similar  terms,  the  breaking  open  of  the 
gaol,  the  burning  and  demolishing  of  **  a  certain  messuage 
and  dwelling  house,  in  the  city  and  county  aforesaid,  of 
and  belonging  to  the  Lord  Bishop  of  Bristol;"  and  the 
burning  and  demolishing  of  ''  divers,  to  wit,  one  hundred 
messuages  and  onebundred  dwelling-houses,  of  and  belong- 
ing respectively  to  divers  of  bis  Majesty's  subjects,  situate 
in  a  certain  place  in  the  said  city  and  county,  to  wit,  in  a 
certam  place  called  Queen's  Square.**  It  then  stated,  that 
divers  goods  were  stolen;  and  that  the  inhabitants  of  the 
said  city  and  county  were  greatly  terrified  and  alarmed, 
*' Nevertheless,  the  said  Attorney-General,  in  fact,  saith, 
that  the  said  Charles  Pinney,  so  then  and  there  being  such 
Mayor  and  Justice  of  the  Peace,  as  aforesaid,  and  well 
knowing  of  the  said  riots,  tumults,  and  affrays,  and  of  the 
said  burning,  demolishing,  and  destroying  of  the  said  gaols 
and  messuages,  and  of  all  other  the  premises  aforesaid ; 
but  disregarding,  and  wilfully  and  wrongfully  neglecting 
the  duties  of  his  said  office  as  such  Justice  of  the  Peace 
as  aforesaid,  did  not  then  and  there  suppress  or  put  an 
end  to,  or  endeavour  to  suppress  and  put  an  end  to,  or  use 
due  means  or  exertions  to  suppress  and  put  an  end  to,  the 
said  riots,  tumults,  and  affrays,  and  to  the  said  burning, 
demolishing,  and  destroying  of  the  said  gaols  and  mes- 
suages, and  the  violences,  breaches  of  the  peace,  and  out- 
rages as  aforesaid,  as  he  could,  and  might,  and  ought  to 


REX  V.  PINNEY,  K.  B.,  8  WILL.  IV.  267 

Jiave  done,  or  endeavoured  to  execute  the  powers  and  au-  1832. 
thorities  by  the  laws  of  this  reahn  vested  in  him  the  said 
Charles  Pinney,  as  such  Justice  of  the  Peace  as  aforesaidf 
in  that  behalf;  but,  the  said  Charles  Pinney,  then  and 
there,  to  wit,  on  the  day  and  year  first  aforesaid,  and  from 
thence  continually  during  all  the  time  aforesaid,  in  the 
dty  and  county  aforesaid,  wilfully  and  unlawfully  neglect- 
ed his  duty  in  that  behalf,  and  onutted  to  suppress  and 
put  an  end  to,  and  to  endeavour  to  suppress  and  put  an 
end  to  the  said  riots,  tumults,  and  affirays,  and  the  said 
burning  of  the  said  gaols  and  messuages,  and  the  said 
violences,  breaches  of  the  peace,  and  outrages  aforesaid, 
and  to  provide  and  organize  sufficient  force  for  suppress- 
ing the  same,  although  he  was,  on  the  day  and  year  first 
aforesaid,  and  firequently  afterwards  during  the  time  afore- 
said, requested  so  to  do,  to  wit,  in  the  city  and  county 
aforesaid;  but,  the  said  Charles  Pinney,  during  all  the 
time  aforesaid,  wholly  refused  and  neglected  so  to  do,  or 
give  such  orders  and  directions  as  were  necessary  for  re- 
storing peace  and  tranquillity  in  the  said  city  and  county, 
and  as  he,  the  said  Charles  Pinney,  was  of  duty  bound  to 
have  given ;  and  did  withdraw  and  conceal  himself,  not 
only  firom  the  said  persons  so  unlawfully,  riotously,  and 
tumultuously  assembled,  as  aforesaid,  but  also  from  all 
such  of  his  Majesty's  loyal  and  peaceable  subjects,  then 
and  there  being  in  the  said  city  and  county,  as  stood  in 
need  of  his,  the  said  Charles  Pinney's,  orders  and  assist- 
ance, and  did  wilfully  and  unlawfully  neglect  and  omit  to 
execute  or  endeavour  to  execute  any  of  those  powers  or 
authorities  by  the  laws  of  this  realm  vested  in  him  the  said 
Charles  Pinney,  as  such  Justice  of  the  Peace  as  aforesaid 
in  that  behalf,  and  did  then  and  there  wilfully  and  un- 
lawfully permit  and  suffer  the  said  persons,  so  unlawfully, 
riotously,  and  tumultuously  assembled  as  aforesaid,  to  be 
and  continue  so  unlawfully,  rbtously,  and  tumultuously 
assembled  in  the  commission  of  the  aforesaid  violences, 
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1832.^  burnings,  and  destructions  of  property^  breaches  of  the 
peace,  and  outrages,  for  a  long  space  of  time,  to  wit,  dur* 
ing  all  the  time  aforesaid,  to  wit,  in  the  city  and  county 
aforesaid,  contrary  to  the  duty  of  his  said  office  as  Jus- 
tice of  the  Peace  as  aforesaid,  in  contempt  of  our  said 
Lord  the  King  and  his  laws,  to  the  evil  example  of  all 
others  in  the  like  case  offending,  and  against  the  peace  of 
our  said  Lord  the  King,  his  crown  and  dignity/'  The  in- 
formation contained  two  other  counts,  stating  the  same 
charges  more  generally:  and  in  these  counts  the  defendant 
was  not  stated  to  be  Mayor  of  Bristol,  but  only  to  be  "  one 
of  the  Justices  of  our  said  Lord  the  King  assigned  to  keep 
the  peace  in  and  for  the  said  city  of  Bristol  and  county  of 
the  same  city;  and  also  to  hear  and  determine  divers  felo- 
nies, trespasses,  and  other  misdemeanors  committed  with- 
in the  said  city  and  county."    Plea — Not  guilty. 

The  trial  occupied  seven  days.  During  the  first  three 
days,  Lord  Tenterden  was  present,  but  evidently  suffer- 
ing much  from  severe  illness;  after  that  period,  his 'Lord- 
ship was  unable  to  be  present ;  and  the  remainder  of  the 
trial  was  before  Mr.  Justice  Littledale^  Mr.  Justice  «/*. 
Par^^, 'and  Mr.  Justice  Taunton.  The  Jury  was  a  Special 
Jury  of  the  county  of  Berks  (a). 

JVbv.  uu  Mr.  Justice  Littledale  (in  summing  up). — ^This  is  an 
information,  filed  by  his  Majesty's  Attomey-Greneral,  which 
charges  the  defendant,  as  Mayor  of  Bristol,  with  neglect 
of  duty;  and  there  can  be  no  doubt,  that,  if  a  public  offi- 
cer beguilty  of  neglect  of  his  duty,  he  is  liable  to  be  pro- 
secuted by  information  or  indictment;  but  I  do  not  know 
of  any  instance  of  a  prosecution  similar  to  the  present,  ex- 
cept that  of  Mr.  Kennett  (6),  who  was  charged  with  not 

(a)  We  ha?e  not  given  any  state-  (6)  See  the  case  of  Rex  v.  Xen- 

ment  of  the  case,  as  those  facts,  ntt^  post,  p.  282.    By  the  statute 

on  which  the  points  of  law  arise,  13  Hen.  4,  c.  7»  it  was  enacted, 

are  stated  by  the  learned  Judge  ''That  if  any  riot,  assembly,  or 

in  his  summing  up.  rout  of  people  against  the  law  be 
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reading  the  riot  act,  in  the  city  of  London,  at  the  time  of 
the  riots  of  1780,  and  also  with  the  release  of  some  pri- 
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made  in  parties  of  the  realm, 
the  justices  of  peace,  three,  or 
two  of  them  at  the  least,  and 
the  sheriff  or  under-sheriff  of  the 
county  where  such  riot,  assembly, 
or  rout  shall  be  made  hereafter, 
shall  come  with  the  power  of  the 
couDty,  if  need  be,  to  arrest  them, 
and  shall  arrest  them.''  And  by  the 
Stat.  2  Hen.  6,  st.  1,  c«  8,  it  is,  af- 
ter reciting  the  before-mentioned 
statute,  enacted,  '*  That  the  King*s 
liege  people  beiog  sufficient  to 
travel  in  the  county  where  such 
routs,  assemblies,  or  riots  be,  shall 
be  asastant  to  the  justices,  com- 
missioners, sheriff,  or  under-sheriff 
of  the  ssme  county,  when  they 
shall  be  reasonably  warned  to  ride 
with  the  said  justices,  commission- 
ers, and  sheriff,  or  under-sheriff, 
in  aid  to  redst  such  riots,  routs, 
and  assemblies,  upon  pain. of  im- 
prisonment and  to  make  fine  and 
ransom  to  the  King.  And  that  the 
bailiffs  of  franchises  shall  cause  to 
be  empanelled  sufficient  persons 
as  before,  upon  pain  to  lose  to  the 
King  40/.,  in  case  that  such  suffi- 
dent  persons  may  be  found  with- 
in the  same  frandiises;  and  that 
like  ordinances  and  pains  shall 
hold  place  and  take  effect  iu  cities, 
boroughs,  and  other  places  and 
towns  enfranchised,wluchhave  jus- 
tices of  the  peace  within  the  cities, 
boroughs  and  other  places  afore- 
sud;  and  that  .tbb  statute  shall 
begin  to  hold  place  presently  after 
the  proclamation  thereof  made.". 
This  statute  is  thus  set  forth  in  the 
Statutes  at  Large;  but  on  the  Par- 
liament roll  it  is  in  French,  and 


this  enactment  commences  as  fol- 
lows : — **  £t  qe  les  lieges  du  Roy 
esteantz  sufficeantz  pur  traoaUier 
en  le  countee  ou  tielx  routes,  as- 
sembles ou  riotes  sont,  soient  as- 
sistentz  as  justices,  commissioners, 
riscont,  et  soutz-viscont  de  mes- 
me  le  countee,  qant  ils  serront  r&- 
sonablement  gamiz  pur  chivacher 
OTC  les  ditz  justices,  commission- 
ers, et  visoont,  ou  soutz-viscont,  en 
aide  de  resistence  de  tielx  riotes, 
routes,et  as8emblez,sur  peine  dem- 
prisonement  et  ftdre  fyn  et  raneeon 
a  Roy,''  &c.    It  seems  that  the 
word  travailler  is  mbtranslated, 
and  that  this  word  travtnUer  means 
«'  to  toprV'  and  not  ^  to  traveL** 

In  the  Case  ofArtrit,  Popham's 
Rep.  121,  *'  upon  an  assembly  of 
all  the  Justices  and  Barons,  in 
Sergeants'  Inn,  this  term,  on  Mon- 
day the  15th  day  of  April,  upon 
this  question,  moved  by  Andenon, 
Chief  Justice  of  the   Common 
Bench,  whether  men   may  arm 
themselves  to  suppress  riots,  re- 
bellions, or  to  resist  enemies,  and 
to  endeavour  themselves  to  sup- 
press or  resist  such  disturbers  of 
the  peace  or  quiet  of  the  realm; 
and  upon  good  deliberation,  it  was 
resolved  by  them  all,  that  every 
justice  of  peace,  sheriff,  or  other 
minister  or  other  subject  of  the 
King,  where  such  accident  happen- 
ed, may  do  it.    And  to  fortify  this 
their  resolution,  they  perused  the 
statute  2  £.  3,  .c  3,  which  enacts^ 
'That  none  be  so  hardy  as  to 
come  with  force,  or  bring  force  to 
aay  place  in  affray  of  the  peaces 
nor  to  go  or  ride  armed  night  nor 
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soners.    However^  the  case  of  Mr.  Kennett  differed  from 
the  present,  as  in  his  case  there  were  two  specific  charges; 


day,  milass  he  be  a  serYsnt  of  Che 
King  in  his  presence,  and  the  inin- 
isterB  of  the  King  in  the  execution 
of  hit  preeepts  or  of  dielr  office, 
and  those  who  are  in  their  com- 
pany assisting  them,  or  npon  cry 
made  for  weapons  to  keep  die 
peace,  and  this  in  such  pkoes 
where  accidents  h^pen,  npon  the 
penalty  in  the  same  statute  con* 
tained;  whereby  it  appeareth»  that 
ujfoa  cry  made  for  weapons  to 
keep  the  peace,  every  man,  where 
such  accidents  happen  for  break- 
ing the  peace,  may  by  the  law  arm 
faisuelf  agunst  such  e?il-doen  to 
keep  the  peace;  but  they  take  it 
to  be  the  more  discreet  way  for 
every  one  in  such  a  case  to  attend 
and  be  assistant  to  the  Justices, 
Sherifis,  or  other  ministers  of  the 
King,  in  the  domg  of  it." 

This  case  is  cited  widi  approba- 
tion by  the  Judges.  Kel.  76. 

In  1  Curw.  Hawk.  c.  28,  p.  517, 
it  is  said,  ''It  seems  clear,  that 
every  sheriff,  under-sheriff,  and 
also  every  other  peace-officer^  as 
constables  &c.  may  and  ought  to 
do  all  that  in  them  lies  towards 
the  suppresring  of  a  riot,  and  may 
command  all  other  persons  what- 
soever to  assist  them  therein. 
Also  it  is  certain  that  any  private 
pcnon  may  lawfully  endeavour  to 
appease  aU  sneh  disturbances  by 
mmfijikg  Uiose  whom  he  shall  see 
engaged  therein  from  executing 
their  purpose,  and  also  by  stop- 
ping othm  whom  he  shall  see 
coming  to  jmn  them;  fbrif  pri^ 
vale  persons  may  do  thus  much, 
as  It  is  most  certain  that  they  may. 


towards  the  suppressing  of  a  com* 
men  affray,  tur^j  i  fortiori  ihey 
may  do  it  towards  the  suppressing 
of  axiot  Also  it  hath  beoi  hidden, 
that  private   persons  may  arm 
themselves  in  order  to  suppress  a 
riot;  from  whence  it  seems  clear- 
ly to  follow,  that  they  may  also 
make  use  of  arms  in  the  suppressp 
ing  of  it,  if  there  be  a  necesnty 
ibr  their  so  doing.    However,  it 
seems  to  be  eatremefy  hazardous 
for  private  persons  to  proceed  to 
those  extremities;  and  it  seems 
no  way  safe  for  them  to  go  so  far 
In  common  cases,  lest,  vnier  the 
pretence  of  keeping  the  peace, 
they  cause   a  more    enormous 
breach  of  it;  and  therefore  such 
violent  methods  seem  only  proper 
against  such  riots  as  savour  of  re- 
bellion, for  the  suppressing  where- 
of no  reme<fies  can  be  too  sharp 
or  severe."    It  is  also  sakl.  Id. 
p.  613: — "But  in  some  cases, 
wherein  the  law  authorises  foree, 
It  is  not  only  lawful,  but  also 
commendable,  to  make  use  of  it: 
as  for  a  sheriff  or  constable,  or 
perhaps  even  for  a  private  person, 
to  assemble  a  competent  number 
of  people  in  order  with  force  to 
suppress  rebels  or  enemies,  or 
rioters,  and  afterwards  with  such 
force  actually  to  suppiess  them;  or 
for  a  justice  of  peace,  iriio  has  a  just 
cause  to  fear  aridcnt  redstanoe,  to 
raise  the  pone,  in  order  to  remove 
a  forced  making  an  entry  Into 
or  detaining  of  Isnds."* 

Por  the  provisions  of  the  Riot 
Act,  1  Geo.  l,8t.  2,  c  6,s.  I  &2, 
see  ante,  Vol.  4,  p.  442* 
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whereas  here  is  a  charge  of  general  neglect  of  duty,  from 
Saturday,  the  29th  of  October,  till  Monday,  the  Sist  of 
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Lord  Loughbonyghfin  bis  charge 
to  the  Graiiid  Jury,  on  the  Spedsl 
GommiwioBy  for  the  trial  of  the 
lioten,  in  1780,  21  State  Triali, 
486,  said,  '*  I  take  this  pablic  pp- 
portanity  of  meotiionhig^  a  fatal 
mistake,  into  which  maoy  persons 
haTefidlen.  It  has  been  imagined, 
that  because  the  law  allows  an 
hour  for  the  dispersion  of  a  mob 
to  whom  the  riot  act  has  been 
read  by  the  magistrate,  the  better 
to  support  the  civil  authority,  that, 
during  that  time,  the  ciril  power 
and  the  magistracy  are  disarmed, 
and  the  King's  subjects,  whose 
duty  it  is  at  all  times  to  suppress 
riots,  are  to  remain  qniet  and  pas- 
sive. No  such  meaning  was  with- 
in view  of  the  legislature,  nor  does 
the  operation  of  the  act  warrant 
any  such  effect.  The  dril  magis- 
trates are  left  in  possesion  of 
those  powers  which  the  law  had 
given  them  before.  If  the  mob, 
collectively^  or  a  part  of  it,  or  any 
iB^vidual,  within  or  before  the 
expiration  of  that  hour,  attempts, 
or  begins  to  perpetrate  an  out- 
rage amounting  to  felony,  to  pull 
down  a  house,  or  by  any  other  act 
to  violate  the  law,  it  is  the  duty  of 
an  present,  of  iriiatever  descrip- 
tion they  may  be,  to  endeavour  to 
stop  the  mischief,  and  to  appre- 
hend the  offender,  I  mention  this 
rather  for  general  information, 
than  for  the  particular  instmction 
of  the  gentlemen  whom  I  have 
now  the  honor  of  addressing;  be- 
cause the  Riot  Act,  I  believe*  will 
not  come  immediately  under  your 


consideration.  Fame  has  not  re- 
ported that  it  was  any  where,  or  at 
any  time,  read,  during  the  late  dis- 
turbances.** 

In  the  case  of  Handcoek  v.  JB^ 
to*,  2  B.  &  P.  234,  Heath,  J.,  said, 
**  It  is  a  matter  of  the  last  conse- 
quence, that  it  should  be  known 
upon  what  occasions  bystanders 
msiy  interfere  to  prevent  felony. 
In  the  riots  which  took  place  in 
the  year  1780,  this  matter  was 
much  misunderstood,  and  a  gene- 
ral persuasion  prevailed,  that  no 
indifferent  person  could  interpose 
without  the  authority  of  a  magis- 
trate; in  consequence  of  which 
much  mischief  was  done,  which 
might  otherwise  have  been  pre- 
Tented."  And,  in  the  same  case, 
Chambre,J.,md,  ''There  is  agreat 
difference  between  the  right  of  a 
private  person  in  cases  of  intend- 
ed felony  and  of  breach  of  the 
peace.  It  is  lawful  for  a  private 
person  to  do  any  thing  to  prevent 
the  perpetration  of  a  felony." 

In  the  case  of  Clifford  v.  Brmf 
don,  2  Gamp.  370,  Mamfidd,  G.  J., 
said,  "  If  any  person  encourages 
or  promotes,  or  takes  part  in  riots, 
whether  by  words,  signs,  or  ges- 
tures, or  by  wearing  the  badge  w 
ensign  of  the  rioters,  he  is  himself 
to  be  considered  a  rioter,  he  is  li»* 
ble  to  be  arrested  for  a  breach  of 
the  peace.  In  this  case  all  are 
principals.** 

Lord  G.  J.  Tindal^  in  his  charge 
to  the  Bristol  Grand  Jury,  on  the 
Special  Gommission,  on  the  2nd  of 
January,  1832,  said,  **  It  has  been 
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that  month;  and  this  charge  being  more  vague,  it  requires 
therefore  more  serious  attention.     It  appears  that  on 


weU  sddy  that  the  use  of  the  laW 
consists,  first,  in  preserving  men's 
persons  from  death  and  ?iolence — 
next,  in  securing  to  them  the  free 
enjoyment  of  their  property;  and 
although  every  single  act  of  vio- 
lence, and  each  individual  breach 
of  the  law,  tends  to  counteract  and 
destroy  this  its  primary  use  and 
object,  yet  do  general  risings  and 
tumultuous  meetings  of  the  peo- 
ple in  a  more  especial  and  parti- 
cular manner  produce  this  effect, 
not  only  removing  all  security, 
both  from  the  persons  and  proper- 
ty of  men,  but  for  the  time  put- 
tiDg  down  the  law  itself,  and  dar- 
ing to  usurp  its  place.  The  law 
of  England  hath,  accordingly,  in 
proportion  to  the  danger  which  it 
attaches  to  riotous  and  disorderly 
meetings  of  the  people,  made  am- 
ple provision  for  preventing  such 
offences,  and  for  the  prompt  and 
effectual  suppression  of  them 
whenever  they  arise;  and  I  think 
it  may  not  be  unsuitable  to  the 
present  occasion,  if  1  proceed  to 
call  your  attention,  with  some  de- 
gree of  detaiJ,  to  the  various  pro- 
visions of  the  law  for  carrying 
that  purpose  into  effect.  In  the 
first  place,  by  the  common  law, 
every  private  person  may  lawfully 
endeavour,  of  his  own  authority, 
and  without  any  warrant  or  sanc- 
tion of  the  magistrate,  to  suppress 
a  riot  by  every  means  in  his  power. 
He  may  disperse,  or  assist  in  dis- 
perung,  those  who  are  assembled; 
he  may  stay  those  who  are  engaged 
in  it  from  executing  their  purpose; 


he  may  stop  and  prevent  others 
whom  he  shall  see  coming  up, 
from  joining  the  rest;  and  not 
only  has  he  the  authority,  but 
it  is  his  bounden  duty  as  a  good 
subject  of  the  King,  to  per- 
form this  to  the  utmost  of  his 
ability.  If  the  riot  be  general  and 
dangerous,  he  may  arm  himself 
agunst  the  evil-doers  to  keep  the 
peace.  Such  was  the  opinion  of  all 
the  Judges  of  England  in  the  time 
of  Queen  Elizabeth,  in  a  case  called 
'  The  case  of  arms,'  (Popham's 
Rep.  121),  although  the  Judges 
add,  '  that  it  would  be  more  dis- 
creet for  every  one  in  such  a  case 
to  attend  and  be  assistant  to  the 
justices,  sheriffs,  or  other  mini* 
sters  of  the  King  in  doing  this.' 
It  ^vould  undoubtedly  be  more  ad- 
visable so  to  do ;  for  the  presence 
and  authority  of  the  magistrate 
would  restrun  the  proceeding  to 
such  extremities  until  the  danger 
was  sufficiently  immediate,  or  un* 
til  some  felony  was  either  com« 
mitted  or  could  not  be  prevented 
without  recourse  to  arms;  and  at 
all  events,  the  assistance  given  by 
men  who  act  in  subordination  and 
concert  with  the  civil  magistrate, 
will  be  more  effectual  to  attain  the 
object  proposed  than  any  efforts, 
however  well-intended,  of  separat- 
ed and  disunited  individuals.  But 
if  the  occasion  demands  immedi* 
ate  action,  and  no  opportunity  is 
given  for  procuring  the  advice  or 
sanction  of  the  magistrate,  it  is 
the  duty  of  every  subject  to  act 
for  himself  and  upon  his  own  re- 
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Saturday,  the  S9th  of  October,  Sir  Charles  Wetherell  was 
to  hold  the  gaol-delivery  at  Bristol,  he  being  the  recorder 


sponsibiHty  in  suppresBing  a  riot- 
ous and  tumultuous  assembly;  and 
he  may  be  assured  that  whatever 
is  honestly  done  by  him  in  the  ex- 
ecution of  that  object  will  be  sup- 
ported and  justified  by  the  com- 
mon law.  And  whilst  I  am  stat* 
ing  the  obligation  imposed  by  the 
law  on  every  subject  of  the  realm, 
I  wish  to  observe,  that  the  law  ac- 
knowledges no  distinction  in  tins 
respect  between  the  soldier  and 
the  private  individual.  The  sol- 
dier is  still  a  citizen,  lying  under 
the  same  obligation  and  invested 
with  the  same  authority  to  pre- 
serve the  peace  of  the  King  as  any 
other  subject.  If  the  one  is  bound 
to  attend  the  call  of  the  civil  ma- 
gistrate, so  also  is  the  other;  if  the 
one  may  interfere  for  that  purpose 
when  the  occasion  demands  it, 
without  the  requisition  of  the  ma- 
gistrate, BO  may  the  other  too;  if 
the  one  may  employ  arms  for  that 
purpose,  when  arms  are  necessary, 
the  soldier  may  do  the  same.  Un- 
doubtedly the  same  exercise  of 
discretion  which  requires  the  pri- 
vate subject  to  act  in  subordina- 
tion to  and  in  aid  of  the  magis- 
trate, rather  than  upon  his  own 
authority,  before  recourse  is  bad 
to  arms,  ought  to  operate  in  a 
still  stronger  degree  with  a  mili- 
tary force.  But,  where  the  danger 
is  pressing  and  immediate;  where 
a  felony  has  actually  been  com- 
mitted, or  cannot  otherwise  be 
prevented;  and  from  the  circum- 
stances of  the  case  no  opportuni- 
ty is  offered  of  obtaining  a  reqm- 
sition  from  the  proper  authorities; 


the  military  subjects  of  the  king, 
like  his  ciril  subjects,  not  only 
may,  but  are  bound  to  do  their 
utmost,  of  their  own  authority,  to 
prevent  the  perpetration  of  out- 
rage, to  put  down  riot  and  tu- 
mult, and  to  preserve  the  lives 
and  property  of  the  people.  Still 
further,  by  the  common  law,  not 
only  is  each  private  subject  bound 
to  exert  himself  to  the  utmost,  but 
every  sheriff,  constable,  and  other 
peace  officer  is  called  upon  to  do 
all  that  in  them  lies  for  the  sup- 
pression of  riot,  and  each  has  au- 
thority to  command  all  other  sub- 
jects of  the  king  to  assist  them  in 
that  undertaking.  By  an  early 
statute,  which  is  still  in  force  (the 
13  Hen.  4,  c.  7)$  any  two  justices, 
together  with  the  sheriff  or  under- 
sheriff  of  the  county,  shall  come 
xnih  the  power  of  the  county,  if 
need  be,  to  arrest  any  rioters,  and 
shall  arrest  them ;  and  they  have 
power  to  record  that  which  they 
see  done  in  their  presence  agunst 
the  law;  by  which  record  die  of- 
fenders shall  be  conricted,  and  may 
afterwards  be  brought  to  punish- 
ment. And  here,  I  most  distinctly 
observe,  that  it  is  not  left  to  the 
choice  or  will  of  the  subject,  as 
some  have  erroneously  supposed, 
to  attend  or  not  to  the  call  of  the 
magistrate,  as  they  think  proper, 
but  every  man  is  bound,  when  call- 
ed upon,  under  pain  of  fine  and 
imprisonment,  to  yield  a  ready  and 
implicit  obedience  to  the  call  of 
the  magistrate,  and  to  do  his  ut- 
most in  assisting  him  to  suppress 
any  tumultuous  assembly;  for  in 
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of  that  city;  and  from  the  opinioiM  Sir  Charles  ezpreaaed 
in  Parliament  on  the  subjeet  of  Parliamentary  Reform,  it 


Uie  racceeding  reign  another  sta- 
tute was   passed,  which  enacts, 
*  That  the  king's  liege  people  be- 
ing sufficient  to  travel,  shall  be 
assistant  to  the  justices,  sheriffs, 
and  other  officers  upon  reasonable 
warnings  to  ride  with  them  in  aid 
to  resist  such  riots,  routs,  and  as- 
semblies, on  pain  of  imprisonment 
and  to  make  fine  and  ransom  to 
the  king.'    In  the  explanation  of 
which  statute,  Dalton,  an  early 
writer  of  conaderable  authority, 
declares,  *  that  the  justices  and 
sheriff  may  command  and  ought 
to  have  the  ud  and  attendance  of 
all  knights,  gentlemen,  yeomen, 
husbandmen,   labourers,   trades- 
men, servants  and  apprentices, 
of  all  other  persons  being  above 
the  age  of  fifteen  years,  and  able 
to  travel.'     In  later   times  the 
course    has    been  for  the  ma- 
gistrate, on  occasions  of  actual 
riot  and  confusion,  to  call  in  the 
aid  of  such  persons  as  he  tiiought 
necessary,  and  to  swear  them  as 
special  constables  {  and  in  order 
to  prevent  any  doubt,  if  doubt 
could  exist,  as  to  lus  power  to 
command  their  assistance  by  way 
of  precaution,  the  statute  1  Geo.  4, 
c  37,  and  since  that  has  been  re- 
pealed by  the  still  more  recent 
act  of  I  &  2  Will.  4,  c.  41,  the  sta- 
tute last  referred  to  has  invested 
the  magistrate  with  that  power,  in 
drect  and  express  terms,  when 
tumult,  riot,  or  felony  was  only 
likely  to  take  place,  or  might  rea- 
sonably be  apprehended.    Again, 
that  this  call  of  the  magistrate  is 
compulsory,  and  not  left  to  the 


chdce  of  the  party  to  obey  or  not, 
appears  from  the  express  enact- 
ment of  the  latter  act,  that,  if  he 
disobeys,  unless  legally  exempted, 
he  is  liable  to  the  penalties  and 
punishments  therdn  specified.  But 
the  most  important  provision  of 
the  law  for  the  suppression  of  riots 
is  to  be  found  in  the  statute  1  O^o. 
1,  su  2,  c  5,  by  which  it  is  enact- 
ed, *  That,  if  any  persons  to  the 
number  of  twelve  or  more,  being 
unlawfully,  riotously,  andtumul- 
tuously  assembled  together  to  the 
disturbance  of  the  public  peaces 
and  being  required  or  command- 
ed by  any  one  or  more  justice  or 
Justices,  or  by  the  sheriff,  &c,  by 
proclamation  to  be  made  in  the 
king*B  name,  and  in  the  form  stat- 
ed in  the  act,  to  disperse  them- 
selves, and  peaceably  to  depart  to 
thdr  habitations,  or  to  their  law- 
ful business,  shall,  to  the  number 
of  twelve  or  more,  notwithstand- 
ing snch  proclamation,  unlawful- 
ly, riotously,  and  tumultuoualy  re* 
main  or  continue  together  for  the 
space  of  one  hour  after  snch  com- 
mand or  request  made  by  prodi^ 
mation,  then  such  continuing  to- 
gether shall  be  adjudged  felony, 
and  the  offenders  shall  suffer  death 
as  felons.'    Such  are  the  different 
provisions  of  the  law  of  England 
for  the  putting  down  of  tumultu- 
ary meetings;  and  it  is  not  too 
much  to  affirm,  that,  if  the  means 
provided  by  the  law  are  promptiy 
and  judldonsly  enforced  by  the  ma- 
gistrate, and  honestly  seconded  by 
the  co-operation  of  his  feUow-sub- 
jects,  veiy  few  and  rare  would  be 
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the  instances  in  which  tumultuous 
assemblages  of  the  people  would 
be  able  to  hold  defiance  to  the  laws. 
Let  me  impress  on  the  attention 
of  all  those  who,  from  idleness, 
curiosity^  or  mere  thoughtlessness, 
suffer  themselves  to  form  part  of 
a  riotous  and  disorderly  meeting, 
that  they  subject  themselves  un- 
consciously to  the  danger  of  punish- 
ment for  crimes  which  they  never 
contemplated,  for,  where  many 
are  collected  together  in  the  pro- 
secution of  an  illegal  object,  it  is 
often  impossible  to  discriminate 
between  the  active  and  unoffending 
part  of  the  mob.  It  requires  evi- 
dence on  the  part  of  the  accused, 
which  they  may  not  be  able  to 
produce  in  order  to  defend  them- 
selves agiunst  the  charge  of  parti- 
cipation in  the  guilt  of  others. 
The  only  safe  course  for  the  peace- 
able and  well-disposed  on  all  oc- 
casions of  popular  tumult,  is  this, 
to  lend  their  ready  v&d  to  assist 
the  magistrates  in  suppressing  it, 
or  at  all  events  forthwith  to  se- 
parate themselves  from  the  rioters. 
"  One  class  of  cases  likely  to 
come  before  you,  will  be  founded 
upon  the  statute  7  &  B  Geo.  4, 
c.  30,  s.  8,  by  which  it  is  enacted, 
'  that  if  any  persons  riotously  and 
tumultuously  assembled  together, 
to  the  disturbance  of  the  public 
peace,  shall  unlawfully,  and  with 
force,  demolish,  pull  down,  or 
destroy,  or  begin  to  demolish, 
pull  down,  or  destroy,  any  house, 
stable,  coach-house,  out-house, 
warehouse,  office,  shop,  mill,  &c., 
every  such  offender  is  guilty  of 
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felony,  and,  being  conricted  there- 
of, shall  suffer  death  as  a  felon.' 
In  cases  of  this  description,  you 
will  consider  whether  the  indi- 
ridual  charged  was  one  of  the 
persons  constituting  a  riotous  as- 
semblage, which  was  effecting  the 
destruction  of  the  building.  If 
he  formed  part  of  such  riotous 
assembly  at  the  time  the  act  of 
demolition  commenced,  or  if  he 
wilfully  joined  such  riotous  as- 
sembly, so  as  to  co-operate  mth 
them  whilst  the  act  of  demolition 
was  going  on,  and  before  it  was 
completed,  in  either  case  he  comes 
within  the  description  of  the  of- 
fence, and  within  the  penalties  im- 
posed by  the  act,  although  he  may 
not  have  been  a  person  who  actually 
assisted  with  his  own  hand  in  the 
demolition  of  the  building.  But 
the  more  numerous  class  of  cases 
seems  to  be  that  which  is  founded 
upon  the  second  section  of  the 
same  statute,  by  which  it  is  enacted 
that  if  any  person  shall  unlawful- 
ly and  maliciously  set  fire  to  any 
house  or  other  building  mention- 
ed above,  whether  the  same  shall 
be  in  the  possession  of  the  of- 
fender, or  in  that  of  any  other 
person,  with  intent  thereby  to 
injure  or  defraud  any  person, 
every  such  offender  shall  be  guilty 
of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a 
felon.  In  this  offence  you  will 
perceive  it  is  no  constituent  part  of 
the  descriptions  in  the  statute,  that 
the  party  charged  should  form 
one  of  a  tumultuous  or  riotous  as- 
semblage for  the  disturbance  of 
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of  State  on  the  subject.    However,  it  was  determined  that 
the  gaol-delivery  should  be  held;  and  on  the  S9th  of 


tke  public  peace:  it  is  an  offence 
fbat  may  be  committed  by  a  sin- 
gle individual. — ^You  will*  there* 
fore»  in  these  cases,  inquire,  Jintf 
whether  the  party  set  fire  to  the 
bmlding  himself:  in  such  case,  no 
doubt  of  his  guilt  can  exist:  and 
if  the  proof  falls  short  of  this,  you 
will  then  consider  whether  he  was 
jointly  engaged  in  the  prosecution 
of  the  same  object  with  those 
who  committed  the  offence.  If, 
by  his  word  or  gesture*  he  iuctted 
others  to  commit  the  felony;  or  if 
he  was  so  near  the  spot  at  the  time 
that  he,  by  his  presence,  wilfully 
aided  and  assisted  them  in  the  per- 
petration of  the  crime;  in  either 
of  these  cases,  the  felony  is  com- 
plete without  any  actual  manual 
share  in  its  commission:  and 
where  the  statute  directs  that, 
to  complete  the  offence,  it  must 
have  been  done  with  intent  to  in- 
jure or  defraud  any  persoUf  there 
is  no  occasion  that  any  malice  or 
ill-will  should  subsist  against  the 
person  whose  property  is  so  de- 
stroyed. It  is  a  malicious  act  in 
contemplation  of  law,  when  a 
man  wilfully  does  that  which  is 
illegal,  and  which,  in  its  necessary 
consequence,  must  injure  his 
neighbour;  and  it  is  unnecessary 
to  observe,  that  the  setting  fire 
lo  another*s  house,  whether  the 
owner  be  a  stranger  to  the  prison- 
er,  or  a  person  agiunst  whom  be 
had  a  former  grudge,  must  be 
equally  injurious  to  him;  nor  will 
it  be  necessary  to  prove  that  the 
house  which  forms  the  subject  of 
the  indictment  in  any  particular 


case,  was  that  whidi  vras  actually 
set  on  fire  by  the  prisoner.  It 
Mrill  be  sufficient  to  constitute  the 
offence,  if  he  is  shewn  to  have  fe- 
loniously set  on  fire  another  house, 
from  which  the  flames  comrouai- 
cated  to  the  rest.  No  man  can 
shelter  himself  from  pnnisliment, 
on  the  ground  that  the  miscluef 
which  he  committed  was  wider  in 
its  consequences  than  he  originally 
intended. 

'.'Another  dass  of  offenders  will 
be,  that  of  persons  who  stand 
charged  with  acts  of  plunder  and 
theft,  and  these  may  come  before 
you,  either  aggravated  by  the  dr- 
cumstance  of  violence  or  threats 
to  the  person  of  the  owner,  or  with 
the  circumstance  of  breaking  into 
bis  dwelling  house,  or  stealing  the 
property  thereout,  when  the  house 
was  already  broken  open;  in  both 
wluch  cases,  the  offence  is  con* 
sidered  of  a  more  aggravated  na- 
ture, and  the  measure  of  punish- 
ment is  consequently  more  severe; 
or  the  facts  may  assume  the  shape 
of  a  simple  larceny  of  the  goods 
of  another;  in  all  which  cases,  as 
in  the  case  of  arson,  before  adver- 
ted to,  all  who  are  present,  aiding, 
assenting,  and  cooperating  in  the 
fact,  are  in  point  of  law  prindpal 
offenders.  The  only  other  ob- 
servation I  would  suggest  upon 
the  last-mentioned  offence  is  this, 
that,  where  property  which  has 
been  stc^n  is  found  in  the  pos- 
session of  any  person  recently 
after  the  theft  committed,  unless 
circumstances  appear  to  rebut 
such  presumption,   he   may   be 
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prenmied  guilty  of  the  thefiky  on* 
til  he  can  explain  or  pro?e  bis 
mnooent  possesdon  of  the  pro- 
perty. 

''  There  ift,  however,  one  case 
which  stands  in  a  different  sitna- 
tioo  from  ihe  rest,  and  to  which 
it  may  be  proper  that  I  should 
can  your  particnlar  attention,  I 
mean  the  case  of  James  Gossley 
Lewis,  who  is  at  preseat  at  large 
upon  his  recognizance,  but  who 
sttuids  charged,  upon  an  inquest 
before  the  coroner,  with  the  of- 
fence of  manslaughter,  in  shoot- 
ing a  boy  of  the  name  of  Morris. 
It  appears  from  the  depodtioiis 
before  the  coroner,  that  Lewis 
was  acting  in  Bid  of  the  dvii 
anthorities,  in  assisting  to  clear 
the  streets,  after  proclamation  had 
been  regularly  made,  requiring 
the  rioters  to  disperse  themselves, 
and  after  they  had  continued  to* 
gather  for  more  than  an  hour  from 
the  time  of  making  proclamation. 
It  appears,  also,  by  the  testimony 
of  the  witnesses,  that  the  pistol 
was  not  umed  at  the  boy,  who 
was  unfortunately  struck  by  the 
balL    The  nature,  however,  of  the 
ofience  committed  by  Lewis  will 
not  depend  so  much  upon  that 
ftct,  as  upon  the  circumstances 
mider  which  the  pistol  was  ori- 
giniliy  discharged.    If  the  firing 
of  the  pistol  by  Lewis  was  a  rash 
act,  uncalled  for  by  the  occasion, 
or  if  it  was  discharged  negligently 
and  carelessly,  the  offence  would 
amount  to  manslaughter:  but  if 
it  was  discharged  in  the  fair  and 
honest  execution  of  bis  duty,  in 


endeavouring  to  disperse  the  mob, 
by  reason  of  their  resisting;  the 
act  of  the  firing  of  the  pistol  was 
then  an  act  justified  by  the  occa- 
sion, under  the  riot  act  before  re* 
ferred  to;  and  the  killing  of  the 
boy  would  then  amount  to  acd* 
dental  death  only,  and  not  to  the 
offence  of  manslaughter.'* 

By  ti»  statute  1  &2  Will.  4, 
c  41,  s.  1,  (which  wholly  repeals 
the  statute  1  Geo.  4,  c.  37)  it  is 
enacted,  **  That,  in  all  cases  where 
it  ^all  be  made  to  appear  to  any 
two  or  more  justices  of  the  peace 
of  any  county,  riding,  or  division 
having  a  separate  commisdon  of 
the  peace,  or  to  any  two  or  more 
justices  of  the  peace  of  any  liberty, 
franchise,  dty,  or  town  in  England 
or  Wide$f  upon  the  oath  of  any 
credible  witness,  that  any  tumult, 
riot,  or  felony  has  taken- place  or 
may  be  reasonably  apprehended 
in  any  parish,  township,  or  place 
situate   within    the    difision   or 
limits  for  which  the  said  respect- 
ive justices  usually  act,  and  such 
justices  shall  be  of  opinion  that 
the  or&ary  officers  appointed  for 
preserving  the  peace  are  not  suffi- 
dent  for  the  preservation  of  the 
peace,  and  for  the  protection  of 
the  inhalMtants  and  the  security 
of  the  property  in  any  such  pa- 
rish, township,  or  place  as  afore- 
said, then,  and  in  every  such  case, 
such  justices,  or  any  two  or  more 
justices  acting  for  the  same  di- 
vision or  limits,  are  hereby  au- 
thorized to  nominate  and  Appoint, 
by  precept  in  writing  under  thdr 
hands,  so  many  as  they  shall  think 
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constables  appointed^  which  was  thought  a  sufficient  force* 
They  were,  indeed,  not  all  special  constables,  as  some  per- 


fit  of  the  householden  or  other 
persons  (not  legally  exempt  from 
serving  the  office  of  constable) 
residing  in  such  parish,  township, 
or  place  as  aforesaid,  or  in  the 
neighbourhood  thereof,  to  act  as 
special  constables,  for  such  time 
and  in  such  manner  as  to  the  sud 
justices  respectively  shall  seem  fit 
and  necessary  for  the  preserva- 
tion of  the  public  peace,  and  for 
the  protection  of  the  inhabitants, 
and  the  security  of  the  property 
in  such  parish,  township,  or  place; 
and  the  justices  of  the  peace  who 
shall  appoint  any  special  consta- 
bles by  virtue  of  this  act,  or  any 
one  of  them,  or  any  other  justice 
of  the  peace  acting  for  the  same 
division  or  limits,  are  and  is  here- 
by authorized  to  administer  to 
every  person  so  appointed  the 
following  oath;  that  is  to  say — 

<  I,  J.  B.,  do  swear.  That  I  will 
'  well  and  truly  serve  our  Sover- 

*  eign  Lord  the  King  in  the  office 
'  of  special  constable  for  the  pa- 

*  rish  {^or  townshipl  of  , 
'  without  favour  or  affection,  ma* 
<lice  or  ill-will;  and  that  I  will 
'  to  the  best  of  my  power  cause 
'the  peace  to  be  kept  and  pre- 
'  served,  and  prevent  all  offences 

*  against  the  persons  and  proper- 
'ties  of  his  Majesty's  subjects; 
'  and  that  while  I  continue  to  hold 
'  the  said  office  I  will,  to  the  best 

*  of  my  skill  and  knowledge,  dis- 

*  charge  all  the  duties  thereof  faith- 

*  fully  according  to  law.    So  help 

*  me  God.' 

Provided  always,  that,  whenever  it 
shall  be  deemed  necessary  to  nomi- 


nate and  appoint  such  special  con- 
stables as  aforesaid,  notice  of  such 
nomination  and  appointment,  and 
of  the  circumstances  wluch  have 
rendered  such  nomination  and 
appointment  expedient,  shall  be 
forthwith  transmitted  by  the  jus- 
tices making  such  nomination 
and  appointment  to  one  of  his 
Majesty*s  principal  secretaries  of 
state,  and  to  the  lientenant  of  the 
county." 

This  statute  also  contains  pro- 
visions  that  the  secretary  of  state, 
either  on  the  representation  of 
two  magistrates,  or  of  his  own 
motion,  may  order  that  persons 
by  law  exempt  shall  become 
special  constables;  in  the  former 
case  for  two  months^  and  in  the 
latter  for  three  months :  and  by 
other  sections  of  this  statute,  jus- 
tices may  fine  those  who  refuse 
to  be  sworn  in,  or  to  serve,  or 
who  disobey  orders;  and  may 
make  regulations  for  the  special 
constables,  and  dismiss  them  for 
misconduct.  The  justices  may 
also  order  them  to  be  paid  out  of 
the  county  rate ;  and  persons  who 
resist  the  special  constables,  may 
be  either  fined  on  a  summary  con- 
viction, or  prosecuted  by  indict- 
ment or  information;  but  special 
constables  appmnted  under  this 
act  are  not  thereby  to  gain  any 
settlement,  or  be  exempt  from 
the  militia.  This  statute  also 
contains  a  form  of  conviction, 
and  various  other  details. 

In  addition  to  the  authorities 
here  set  forth  and  referred  to, 
an  opinion  given  by  Lord  EiUn- 
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sbns  refused  to  be  sworn,  and  persons  were  hired  (about 
a  hundred)  to  make  up  the  number.  At  the  GuildhalU  at 
Bristol,  the  Court  was  opened,  and  the  charter  read;  and,  «• 

after  some  hisses  and  groans.  Sir  Charles  Wetherell  pro- 
ceeded to  the  Mansion-house.  There  the  rioting  con- 
tinued, and  stones  were  thrown.  The  Riot  Act  was  read, 
and  the  mob  had  increased  so  much  that  Sir  Charles 
was  obliged  to  leave  the  town.  The  mayor  again  read  the 
Riot  Act,  and  addressed  the  people;  and  the  military,  the 
constables,  and  the  mob,  appeared  to  have  alternately  pre- 
vailed, and  in  the  course  of  the  evening  a  boy  was  unfor- 
tunately killed;  however,  by  twelve  or  one  o'clock  on  that 
night,  all  appears  to  have  been  quiet  Many  persons  went 
home;  but  the  mayor  remained  in  the  Mansion-bouse, 
and  did  not  go  to  bed.  At  about  six  or  seven  o'clock  on 
the  Sunday  morning,  the  mob  assembled  in  greater  force 
than  ever,  and  Major  Mackworth  told  the  mayor,  thai,  as 
a  military  man,  he  considered  that  he  (the  mayor)  was 
bound  to  leave  the  Mansion-house;  and  he  did  so.  The 
Bridewell  was  next  attacked  by  the  mob,  and  the  pri- 
soners released ;  and  after  that,  the  mob  destroyed  the 
governor's  house  at  the  gaol,  and  set  free  the  prisoners, 
whom  Sir  Charles  was  to  have  tried.  The  mob  then  de- 
stroyed the  bishop's  palace,  and  the  prison  at  Lawford's- 
gate;  and,  in  the  evening,  they  burnt  the  Mansion-house, 
the  Excise-office,  the  Custom-house,  and  two  sides  of 
Queen's-square;  when  they  were  stopped  by  the  military, 
and  no  further  mischief  was  done,  and  the  mob  was  finally 
putdown.  A  great  number  oflives  were  lost:  manywhowere 
plundering  the  houses  were  burnt  to  death,  by  the  houses 
being  in  flames;  and  it  therefore  becomes  material  to  con- 
sider whether  all  this  was  occasioned  by  the  neglect  of  the 
civil  or  military  authorities,  or  either  of  them,  or  whether 
it  was  occasioned  by  the  authorities  not  having  sufficient 
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1832.  force  to  put  down  the  riot;  and  you  are  particularly  to  const* 
der  whether  there  was  any  default  in  the  defendant  The 
informationy  in  the^r^/count,  alleges,  that,  on  the  S9th  of 
October,  there  was  a  riot  in  the  city  of  Bristol,  and  a  great 
destruction  of  property ;  that,  on  the  next  day,  the  rioters 
attacked  and  destroyed  the  Bridewell,  and  attacked  the 
gaol,  and  set  the  prisoners  at  liberty;  that  they  demolished 
the  bishop's  palace,  and  broke  open  a  number  of  dwelling- 
houses,  and  burnt  and  demolished  those  houses;  and  that 
the  defendant,  being  mayor,  and  not  regarding  the  duties 
of  his  office,  but  neglecting  the  same,  did  not  use  due 
means  to  put  an  end  to  the  riot ;  and  that  he  did  not  or- 
ganize a  sufficient  force,  nor  give  such  orders  and  direc- 
tions as  he  ought,  and  was  bound  to  do;  and  that  he  ab^ 
sented  and  concealed  himself,  and  permitted  the  rioters  to 
continue  assembled  for  a  long  time.  The  other  counts  of 
the  information  are  rather  more  general.  Now  a  person, 
whether  a  magistrate,  or  peace-officer,  who  has  the  duty  of 
suppressing  a  riot,  is  placed  in  a  very  difficult  situation^ 
for  if,  by  his  acts,  he  causes  death,  he  is  liable  to  be  in- 
dicted for  murder  or  manslaughter,  and  if  he  does  not  act, 
he  is  liable  to  an  indictment  on  an  information  for  neglect; 
he 'is,  therefore,  bound  to  hit  the  precise  line  of  his  duty: 
and  how  difficult  it  is  to  hit  that  precise  line,  will  be  matter 
for  your  consideration,  but  that,  difficult  as  it  may  be,  be  is 
bound  to  do.  Whether  a  man  has  sought  a  public  situa- 
tion, as  is  often  the  case  of  mayors  and  magistrates,  or 
whether,  as  a  peace-officer,  he  has  been  compelled  to  take 
the  office  that  he  holds,  the  same  rule  applies ;  and  if  per- 
sons were  not  compelled  to  act  according  to  law,  there 
would  be  an  end  of  society;  but  still,  you  ought  to  be 
satisfied,  that  the  defendanthasbeenclearly  guilty  of  neg- 
lect, before  you  return  a  verdict  against  him;  and  here,  I 
ought  to  remark,  that  mere  good  feeling,  or  upright  inten- 
tions, are  not  sufficient  to  discharge  a  man,  if  he  has  not 
done  his  duty.  The  question  here  is,  whether  the  defen- 
dant did  all  that  he  knew  was  in  his  power,  and  which 
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would  be  expected  from  a  man  of  ordinary  prudence,  19S2, 
firmnessy  and  activity,  to  suppress  these  riots.  Did  he 
use  those  means  which  the  law  requires  to  assemble  a 
sufficient  force?  Did  he  make  all  the  use  of  those 
means  which  an  honest  man  ought  to  do  by  his  own 
personal  exertions?  According  to  the  testimony  of  Mr. 
Serjeant  Ludlow,  the  defendant  acted  under  his  advice; 
he  therefore  had  the  best  legal  advice  that  a  public 
officer  could  be  reasonably  expected  to  have;  and  Major 
Mackworth,  who  is  a  man  of  high  military  rank,  and  of 
great  spirit,  says,  that  the  defendant  was,  in  a  military 
point  of  view,  willing  to  act  on  his  advice;  and  if  he  acted 
under  such  advice,  it  forms  matter  for  your  serious  consi- 
deration in  the  course  of  the  case ;  not  that,  if  the  defen* 
dant  acted  contrary  to  law,  it  will  be  sufficient  to  shelter 
him,  that  he  acted  under  the  advice  of  others ;  still  less  will 
it  guard  him  as  to  matters  not  within  the  scope  of  the  ad* 
vice:  however,  you  will  consider  whether  the  advice  so 
given  was  not  the  correct  advice  under  all  the  circum- 
stences.  With  respect  to  the  not  providing  a  sufficient 
force,  there  is  no  doubt  that  very  great  calamities  afterwards 
occurred ;  but  I  think  you  ought  not  to  consider  that :  for,  a!*' 
though,  if  it  could  have  been  foreseen  that  the  military  would 
have  been  withdrawn  and  such  destruction  would  have 
ensued,  it  was  jxMsible  that  a  very  large  civil  force  might 
have  been  collected  by  great  over-exertion  on  the  part  of 
the  magistrates;  yet  you  ought  to  judge  only  of  what  ap-» 
peared  at  the  time,  because,  as  the  magistrates  could  not 
ioresee  all  this,  they  might  have  collected  an  immense  force, 
and  no  riot  might  have  taken  place;  and  then  the  magis- 
trates would  only  have  been  laughed  at  by  every  body. 

In  this  information,  various  acts  of  neglect  are  imputed 
to  the  defendant — the  not  assembling  a  sufficient  force — 
not  protecting  the  gaol — not  protectbg  the  palace,  &c.— 
Now  if  four  of  you  think  that  one  particular  act  of  neglect 
is  proved,  and  eight  of  you  think  that  it  is  not,  and  those 
eight  should  think  that  another  act  of  neglect  is  proved, 
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1832.  which  the  first  four  think  is  not  proved;  though  you 
should  thus  all  think*  him  guilty  of  neglect,  that  is  not 
sufficient,  and  you  ought  not  to  find  a  verdict  against  the 
defendant,  unless  you  all  think  him  guilty  of  the  same  act 
of  neglect.  The  first  neglect  that  is  imputed  to  the  de* 
fendant  is,  that  he  did  not  assemble  a  sufficient  force,  and 
that  he  did  not  head  the  constables.  On  this  part  of  the 
case,  it  appears  that  a  meeting  was  held  previously  to  the 
arrival  of  Sir  Charles  Wetherell,  and  such  a  number  of 
special  constables  as  was  then  considered  sufficient,  was 
sworn  in.  You  will  consider  whether  the  Mayor  was  to 
blame  so  far;  but  then  it  is  said  that  he  did  not  go  out 
and  head  these  constables  on  the  Saturday  night.  Now 
it  is  proved  that  he  did  go  out  and  read  the  Riot  Act,  and 
that  he  was  actually  struck,  and  that  his  life  was  in  danger, 
and  he  was  always  near  the  spot;  and  it  appears  to  me 
that  a  mayor  is  not  bound  to  go  out  to  head  the  constables, 
which  is  usually  the  province  of  the  chief  constable,  who 
would  be  likely  to  do  that  duty  much  better  than  a  mayor 
could  be  expected  to  do  it ;  and  for  any  thing  that  had  re- 
quired the  presence  of  the  defendant,  it  was  very  easy  to 
have  gone  to  him  at  the  Mansion-house,  where  he  was 
during  the  whole  of  the  riots  of  that  evening,  the  riot  at 
that  time  being  in  Queen's-square,  in  which  the  Mansion- 
house  itself  is  situated.  It  is  also  alleged  that  the  mayor 
did  not  "  organize'*  the  constables.  The  word  **  organize" 
is,  I  believe,  a  new  term  in  legal  proceedings;  and  I  do 
not  think  that  it  ever  before  found  its  way  into  any  indict- 
ment or  information ;  nor  do  I  believe  that  it  was  ever 
found  before  in  any  kind  of  pleading;  I  suppose  that  it 
means  that  the  defendant  should  have  marshalled  and 
arrayed  the  constables:  but  it  belonged  much  more  to  the 
chief  constables  to  arrange  the  men  of  their  wards  than  for 
the  mayor  to  do  it.  However,  to  all  this  earlier  part  of  the 
case  there  is  a  general  answer  to  be  given,,  which  is,  that 
all  was  quiet  by  twelve  o'clock  on  the  night  of  Saturday; 
and  Mr.  Hare,  the  under-sherifi^,  tells  us  that  the  mob,  up 
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to  that  time,  was  not  greater  than  he  had  seen  before  at 
elections.  The  next  thing  imputed,  against  th^  defendant 
is,  that  there  was  a  want  of  energy  in  his  conduct  in  not 
ordering  the  military  to  fire  upon  the  rioters.  Upon  this 
part  of  the  case,  it  appears  that  he  was  intending  to  do  so, 
but  was  dissuaded  by  Colonel  Brereton,  and  also  by  Major 
Mackworth;  and  if  the  defendant  had  given  an  order  to 
fire  upon  the  rioters,  and  death  had  ensued,  he  would, 
upon  an  indictment  for  murder  or  manslaughter,  have  had 
great  difficulty  to  defend  himself,  if  it  had  appeared  that 
he  had  given  the  order  to  fire  against  the  advice  of  two 
distinguished  military  officers.  I  cannot  say  that  he  could 
not  have  made  a  defence;  but  a  strong  primd  facie  case 
would  have  been  made  against  him.  However,  the  prin- 
cipal charge  up  to  this  time  is,  that  the  defendant  did  not 
assemble  a  sufficient  force  to  suppress  the  riot;  and  on 
this  charge  the  statutes  1  Geo.  4,  c.  37,  and  I  &  2  Will.  4, 
c.  41,  have  been  referred  to  on  the  part  of  the  prosecution. 
There  is,  however,  in  this  information  no  speci^c  charge 
founded  on  either  of  those  statutes;  and  even  if  there  had 
been,  it  must  have  been  shewn  that  regular  steps  had  been 
taken  before  the  defendant  could  have  acted  upon  either  of 
those  statutes.  There  is  no  proof  of  any  deposition  upon 
oath  having  been  made  as  required  by  those  acts  of  Parlia- 
ment ;  and  the  majority  of  the  Court  are  of  opinion,  that  there 
is,  in  this  case,  no  question  for  you  to  consider  on  either  of 
those  statutes ;  and  that  you  must,  therefore,  deal  with  this 
case  as  if  they  had  never  been  passed ;  and  the  great  ques- 
tion for  you  to  consider  is,  whether  the  defendant  has 
done  those  things  which  the  general  rules  of  law  require  of 
magistrates :  which  are,  that  they  should  keep  the  peace 
and  restrain  rioters,  and  pursue  and  take  them;  and  to  en- 
able them  to  do  this,  they  may  call  on  all  the  king's  sub- 
jects to  assist  them;  and  the  king's  subjects  are  bound  to 
do  so.  They  are  to  call  on  the  king's  subjects,  who  are 
bound  to  assist  them  upon  reasonable  warning.  One 
great  question  is — Has  this  been  done  by  the  defendant  in 
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1832.        this  case?    If  it  has,  he  has  done  what  is  required  of  hhn 
by  law.    It  is  said,  on  the  part  of  the  proseculioni  that 
there  was  no  plan  proposed  by  the  mayor  or  magistrates; 
that  no  magistrates  were  present  to  receiye  those  who 
came  to  assist  them;  and  that^  at  the  demolition  of  the 
prisons,  the  palace,  &c.  there  was  no  sufficient  force  to 
repel  the  rioters.    No  doubt  that  is  a  sufficient  primd 
fmeie  case  to  call  on  the  defendant  for  to  answer.    Now 
the  answer  of  the  defendant  is  this,  that  on  the  Sunday 
morning  he  sent  to  collect  a  ciyil  force,  and  called  at  se- 
veral houses,  and  spoke  to  persons  in  the  streets ;  and  that 
it  being  Sunday,  he  expected  that  persons  would  be  at  their 
places  of  worship,  and  be  could  have  their  attendance 
sooner  than  if  he  had  had  to  send  to  them  at  their  houses; 
and  he  therefore  sent  to  the  churchwardens  of  the  parishes 
and  had  notices  posted  and  circulated  about  the  town, 
stating  that  he  wished  to  assemble  a  constabulary  force, 
and  that  the  inhabitants  of  the  several  parishes  should 
form  themselves  into  bodies  and  attend  him  at  the  Gruild- 
ball.    This  was  what  the  defendant,  as  mayor,  was  bound 
to  do;  and  it  appears  that  these  notices  were  read  in  the 
different  places  of  worship;  and  if  sufficient  persons  had 
attended  in  pursuance  of  these  notices,  there  is  great  rea* 
son  to  believe  that  many  of  the  unfortunate  circumstances 
which  afterwards  occurred  would  not  have  taken  place. 
By  law,  all  the  king's  subjects  are  to  come  together  upon 
reasonable  warning  from  the  magistrate,  and  to  come  to 
his  aid.    If  this  was  a  reasonable  warning,  that  is  all  that 
was  required  of  the  defendant.    Another  question  will  be^ 
whether  this  warning  was  sufficiently  early?    As  the  riot 
was  at  an  end  on  the  Saturday  night,  it  was  hardly  neces- 
sary to  send  any  warning  during  the  night-time,  and  if  the 
defendant  had  not  waited  for  the  assembling  of  the  people 
at  divine  worship,  he  must  have  sent  out  a  vast  number 
of  messengers,  who  must  have  delivered  written  notices, 
because,  if  verbal  messages  only  had  been  left  for  them, 
the  people  might,  and  probably  would,  have  affiscted  not 
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to  understand  the  meaning  of  the  notice.  You  will,  there-  1832. 
forei  consider  whether  the  defendant  did  not  act  in  a  pro- 
per mode  under  all  the  circumstances  of  the  case;  and  if 
the  defendant  did  all  that  the  law  required  of  him,  lie  is 
not  liable  to  be  found  guilty  upon  this  information.  It 
further  appears,  that,  when  Ihese  notices  had  been  sent 
out,  many  persons  would  not  att^id;  and  that,  from  one 
cause  or  another,  not  more  than  one  hundred  or  one  hun- 
dred and  fifty  did  in  £ftct  attend.  Now,  the  population  of 
Bristol  being  about  one  hundred  thousand,  at  least  twen- 
ty thousand  might  have  been  fairly  expected  to  attend  up- 
on these  notices;  and  even  of  those  who  did  come  some 
would  not  act  without  the  military,  and  others  would  not  aet 
without  fire-arms  being  given  to  them;  and  although,  in 
point  of  law,  the  defendant  might  have  given  fire-arms  to 
diem,  still  it  would  have  been  the  height  of  imprudence 
to  have  given  fire-arms  indiscriminately  to  persons  who 
might  not  know  their  use,  and  who  might  be  under  no 
control,  and  who,  not  being  used  to  act  together,  might 
have  been  cut  off"  from  the  rest  of  the  force,  and  the  arms 
have  by  those  means  got  into  the  hands  of  the  rioters;  in- 
deed. Major  Mackworth  states  that  it  is  considered  im- 
prudent to  put  arms  into  the  hands  of  young  troops.  In 
point  of  law,  the  defendant  would  have  been  justified  in 
giving  those  persons  arms,  but  it  would  have  been  very 
imprudent  for  him  to  have  done  so.  If  the  defendant  did 
all  that  he  could  to  assemble  a  force,  it  was  no  fault  of 
his  that  they  would  not  act ;  and  it  appears,  on  the  evi- 
dence on  both  sides,  that  there  was  no  great  disposition  to 
attend  to  the  requisitions  of  the  defendant.  It  has  been 
said,  that  the  defendant  ought  to  have  called  out  the 
Chelsea  pensioners ;  but,  with  regard  to  that,  I  apprehend 
that  the  defendant  was  not  bound  to  call  out  the  Chelsea 
pensioners  any  more  than  any  other  of  his  Majesty's  sub- 
jects; and  you  are  to  consider,  not  whether  a  very  extra- 
ordinary exertion  might  not  have  procured  more  force. 
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1832.  but  whether  the  defendant  has  been  guilty  of  a  neglect  of 
that  duty  which  the  law  has  imposed  upon  him.  Howereri 
it  appears  that  only  about  twenty  Chelsea  pensioners  at- 
tended^ which  was  but  a  small  number.  With  regard  to 
the  defendant's  not  making  the  best  use  of  such  force  as 
did  come^  it  appears  that  there  was  an  indisposition  to  as- 
sist the  defendant,  because  some  had  a  dislike  to  Sir 
Charles  Wetherell,  and  others  a  dislike  to  the  corpora- 
tion; and  at  the  Bishop's  palace,  on  the  Saturday  night, 
we  find  that  of  the  special  constables  who  had  attended, 
many  went  away  and  did  not  do  what  they  had  under- 
taken; and  on  the  Monday  morning  we  also  find  that  se- 
veral of  the  persons  who  came  and  offered  to  become  spe- 
cial constables  had  been  seen  in  the  riot  the  night  before; 
and  you  will  have  to  consider  whether  there  was  any  dis- 
position on  the  part  of  the  people  to  assist  the  defendant 
as  mayor.  It  appears,  that  by  the  Monday  a  much  greater 
force  was  organized.  The  seryices  of  two  hundred  men 
had  been  offered  by  a  Catholic  priest;  but  that  was  not 
till  the  Monday;  and  by  that  time  the  under-sheriff  bad 
organized  two  thousand  seven  hundred,  or  two  thousand 
eight  hundred  men,  and  more  miUtary  had  arrived  in  the 
city,  and  a  considerable  change  of  feeling  had  taken  place; 
and  it  is  reasonable  to  suppose  that  by  that  time  people  felt 
that,  as  the  burnings  continued,  no  one  could  tell  whose 
property  would  be  destroyed  next  It  appears,  that,  so 
early  as  the  Saturday  evening,  something  was  said  about 
the  calling  out  of  the  posse  comitaius,  but  that  that  could 
not  be  effected  that  night.  Now,  the  calling  out  of  the 
posse  comiaius  may  be  by  a  justice  or  by  the  sheriff;  and 
the  calling  out  of  the  posse  comitaius  is  only  the  call- 
ing out  of  the  people  to  assist  the  magbtracy;  and  what 
was  done  by  the  mayor  on  the  Sunday  morning  was  the 
same  in  effect,  only  that  there  was  not  the  formality  of 
summonses.  It  has  been  objected,  that  the  defendant  did 
not  keep  a  force  of  ten  or  twelve  resolute  men  to  act  as 
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occasion  might  require:  I  do  not  think  that  that  is  any  1832. 
part  of  the  duty  of  a  justice  of  the  peace;  his  duty  is  to 
quell  riots,  but  not  to  ke'ep  men  to  act  as  occasion  may 
require :  besides,  the  force  that  the  defendant  had  under 
his  control  seems  to  have  been  too  small  to  admit  of  a 
corps  de  reserve  of  this  kind  being  taken  out  of  it.  An- 
other charge  is,  that  the  defendant  did  not  protect  the 
Bridewell;  and  it  is  said  that  a  force  of  twenty  resolute  men 
might  have  protected  it:  but  it  seems  that  the  mayor  had 
no  such  force;  indeed,  these  resolute  men  must  have  been 
men  used  to  such  duty,  men  used  to  give  and  receive  hard 
blows,  and  to  act  at  all  hazards;  now  we  find  that  the 
mayor's  force  was  not  of  this  description,  as  a  part  of  those 
who  had  been  with  him  went  away  instead  of  acting.  I 
now  come  to  the  mayor's  going  to  the  White  Lion  on  the 
Sunday  night.  It  appears  that  he  had  been  up  all  the 
Saturday  night,  and  that  the  White  Lion  is  in  the  same 
street  as  the  Guildhall;  and  as  he  could  be  easily  found 
when  sent  for,  it  was  no  more  than  if  he  had  taken  some 
repose  in  another  room;  and  you  will  say. whether  he  was 
not  justified  in  taking  even  more  repose  than  it  appears 
that  he  did,  more  especially  as  he  had  no  more  authority 
than  any  other  magistrate  of  the  city  of  Bristol.  With  re- 
spect to  the  protection  of  the  gaol,  you  will  consider  whe- 
ther the  defendant  had  any  sufficient  force  for  that  pur- 
pose. It  has  been  said  that  he  might  have  cut  it  off  from 
the  city  by  destroying  a  draw-bridge.  But  that  is  rather 
the  act  of  a  military  man;  and  it  could  hardly  be  expect- 
ed of  a  civil  magistrate  (who  probably  had  never  heard  of 
cutting  off  a  place  in  his  life),  that  he  should  be  competent 
upon  a  matter  of  military  tactics  or  engineering.  Another 
charge  is,  that  the  defendant  did  not  protect  the  bishop's 
palace;  and  on  this  part  of  the  case  it  appears  that  the  de- 
fendant, accompanied  by  Mr.  Serjeant  Ludlow,  went  to 
it,  but  had  not  sufficient  force  to  enable  him  to  save  it;  and 
it  appears  also  that  the  soldiers  went  away ;  but  why  they 
did  do  so  we  have  no  account;  and  the  other  force  with 
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1832.  the  dtfendant  is  proved  to  have  been  perfectly  inadequate. 
Another  thing  alleged  against  the  defendant  is,  that  the 
Doddington  troop  of  horse  arrived  in  consequence  of  a  re* 
quisition  from  the  defendant,  and  that  he  was  not  in  such 
a  situation  as  was  necessary  to  receive  them.  Now  it  ap« 
pears  that  accommodations  had  been  provided  for  them, 
and  diat  they  left  the  city  because  a  person  at  the  door  of 
Fisher's  livery  stables  told  them,  that  there  was  no  ac- 
commodation for  them  there.  As  to  who  that  person  was, 
we  have  no  account ;  but  probably  he  was  some  person 
who  did  not  wish  this  troop  to  act  against  the  rioters. 
Another  charge  is,  that  being  required  to  ride  with  the 
14th  Light  Dragoons,  the  defendant  would  not  do  so.  In 
my  opinion  he  was  not  bound  to  do  so.  I  do  not  think 
that  a  justice  of  the  peace  is  bound  to  ride  up  and  charge 
with  the  military.  The  military  officer  may  act  without  any 
magistrate,  but  no  prudent  military  man  would  do  so,  be- 
cause his  acting  may  be  attended  with  the  loss  of  life ; 
bat  if  a  magistrate  gives  him  an  order  to  act,  that  is  aU 
that  is  required.  If  the  law  were  otherwise,  great  incon* 
venience  would  ensue ;  for  if  it  were  necessary  that  the 
magistrate  should  ride  with  the  troops  when  they  charged, 
it  would  be  necessary  for  him  to  ride  with  them  every  iune 
that  they  did  so;  and  it  would  be  very  injudicious  in  many 
cases,  that  a  magistrate  should  charge  with  the  military; 
more  especially,  if,  like  the  defendant,  he  was  the  mayor 
of  a  town,  and  many  persons  firom  various  quarters  were 
likely  to  come  to  him,  from  time  to  time,  for  orders.  Some 
evidence  has  been  given,  that  the  defendant  has  been  seen 
on  horseback;  and  from  thu  you  are  asked  to  infer  that  he 
could  ride:  but  to  ride  in  a  charge  of  cavalry,  it  is  not 
enough  for  a  man  to  be  merely  able  to  ride.  To  ride  with 
the  military  you  must  ride  as  they  do ;  and  if  a  magistrate 
were  to  ride  with  the  military,  he  would  not  only  be  in 
danger  of  being  soon  unhorsed,  but  he  would  also  be, 
most  probably,  singled  out  by  the  rioters,  and  destroyed. 
Indeed,  with  respect  to  riding  at  the  head  of  the  troops, 
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even  miKtary  commanders  do  not  do  that  on  aU  occasions:        1932; 
they  only  do  so  at  particular  timesi  and  under  particular 
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circumstances;  and  I  see  no  reason  why  a  magistrate  v, 

should  do  it  Another  ground  of  complaint  against  the 
defendant  is,  that  he  did  not  attend  to  the  fire-arms  diat 
w^e  in  the  town,  in  the  gunsmiths'  shops ;  and  it  appears 
that  when  one  gentleman  put  a  question  on  this  subject^ 
he  was  led  to  believe,  from  the  answer  he  receivedi  that 
no  directions  had  been  given  respecting  them.  However^ 
you  will  have  to  say,  whether  it  was  not  prudent  to  con* 
ceal  the  state  of  the  arms,  as,  in  point  of  &ct,  early  on  the 
Sunday,  the  magistrates  had  caused  all  the  locks  to  be 
taken  off  the  fire-arms;  and,  besides,  I  am  not  aware  that 
a  magistrate  is  guilty  of  crkninal  neglect,  if  he  does  not 
give  orders  respecting  the  arms  in  the  gunsmiths'  shops; 
all  that  he  is  bound  to  do,  is  to  give  the  people  reasonable 
warning  to  come  out  and  assist  him  in  quelling  the  riot, 
and  to  make  the  best  use  of  them  when  they  are  assembled. 
Some  question  has  been  made  as  to  the  personal  conduct 
of  the  mayor.  It  is  charged,  that  he  escaped  from  the 
Mansion-house  over  some  leads  on  the  Sunday.  Now  it 
appears  by  the  testimony  of  Major  Mackworth,  that  the 
life  of  the  defendant  was  in  dai^^er;  and  that,  though  he 
was  told  so,  he  was  unwilUng  to  leave  the  Mansions-house. 
Indeed,  he  seems  to  have  had  the  same  feding  as  the 
captain  of  a  ship  at  a  time  of  shipwreck,  that  is,  that  he 
will  be  the  last  man  to  leave  it :  however,  Major  Mack* 
worth,  considering  that  the  life  of  the  defendant  was  in 
danger,  again  urged  him  to  depart,  and  he  left,  and  was 
advised  to  go  to  Clifton ;  but  he  refused  to  leave  the  city, 
and  went  to  the  house  of  Mc«  Grainger,  where  it  is  proved 
that  several  persons  knew  that  he  was.  With  respect 
to  the  personal  courage  of  the  defendant,  Migor  Mack- 
worth  says,  that  he  never  saw  a  man  more  cool  and  col- 
lected in  his  lifi^,  and  that  too  at  a  time  when  he  considered 
the  life  of  the  defendant  to  be  in  danger:  indeed,  the 
defendant  appears  to  have  displayed  great  personal  cour- 
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1832,  age.  He  was  placed  in  a  most  unfortunate  situation — ^he 
had  no  military  force  who  would  act — ^tbere  was  a  feeling 
against  the  corporation — and  no  disposition  to  queU  the 
mob.  Another  charge  is,  that  the  defendant  did  not 
endeavour  to  preserve  Queen's-square ;  however,  that 
seems  to  have  been  a  very  hopeless  case,  as  it  would  have 
required  a  very  strong  force  to  have  put  down  the  riot 
that  existed  there.  It  was  no  part  of  the  duty  of  the 
defendant  to  hire  men  to  put  down  the  riots;  his  duty  was 
only  to  collect  those  who  would  come  upon  reasonable 
warning.  It  appears  that,  on  the  arrival  of  Major  Beck- 
with,  of  the  14lh  Light  Dragoons,  he  found  the  defendant 
and  other  magistrates  assembled,  and  that  he  asked,  that 
some  of  them  would  go  out  with  him ;  but  that  they  re- 
fused. He  says,  '*  I  put  the  question  to  each  individually, 
and  one  said,  that  it  would  make  him  unpopular,  and  he 
feared  his  shipping  might  be  burnt;  another  said,  that  he 
feared  that  his  property  would  be  destroyed ;  and  they 
ail  said,  they  could  not  ride:  and,  on  some  gentleman 
saying  that  Alderman  Hilhouse  could  ride.  Alderman 
Hilhouse  said,  that  he  had  not  been  on  a  horse  for  eighteen 
years,  and  that  he  would  hold  any  one  responsible  who 
would  venture  to  say  he  could  ride."  Still  it  was  no  part 
of  a  magistrate's  duty  to  ride  with  the  troops;  and  it  is 
proved  that  the  defendant  signed  an  order^  giving  Major 
Beckwith  authority  to  act,  and  you  will  say  whether  he 
was,  on  that  occasion,  guilty  of  a  neglect  of  his  duty.  The 
charge  in  this  case  is  very  general  and  indefinite ;  and  you  will 
consider  whether  the  defendant  took  the  steps  prescribed 
by  law  to  collect  a  force,  and  whether  he  used  that  force 
as  he  ought;  you  will  consider  whether  there  was  in  him  a 
criminal  neglect  of  duty;  and  if  you  think  that  there  was, 
you  will  find  the  defendant  guilty;  but  if  you  think  there 
was  not,  you  will  acquit  him.  I  will  read  over  the  evidence, 
if  you  wish' it;  and  should  either  of  my  learned  brothers 
think  it  necessary  to  add  any  thing  to  my  remarks,  they 
have  the  right  of  so  doing  if  they  think  proper. 
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Mr.  Justice  J.  Parke.— I  do  not  think  it  necessary  to         1832. 
add  any  thing.  ^     ''"'^ 

V. 

Mr.  Justice  Taunton. — Nor  do  I.  Pimnet. 

Verfict— Not  Guilty.  The  Jury  handed  in 
a  written  paper  in  the  following  terms : — 
"  We  unanimously  find  Charles  Pinney,  the 
late  Mayor  of  Bristol,  not  guilty  of  the  mis- 
demeanors wherewith  he  is  charged.  We 
are  of  opinion,  circumstanced  as  he  was; 
menaced  and  opposed  by  an  infuriated  and 
reckless  mob;  unsupported  by  any  sufficient 
force,  civil  or  military;  deserted  in  those 
quarters  where  he  might  reasonably  have 
expected  assistance;  that  the  late  Mayor 
of  Bristol  acted  according  to  the  best  of 
his  judgment,,  with  aseal  and  personal  cou- 
rage "  (a). 

Denman,  A.  G.,  Home,  S.  G.,  Wilde  and  Coleridge, 
Serjts.,  Shepherd^  and  fVightman,  for  the  prosecution. 

Sir  J.  Scarlett,  Campbell,  Ludlow,  Serjt,  and  Follett, 
for  the  defendant. 

[Attomies — Maule  S^  Bauckkr,  and  Jennmgi  j-  BoltonJ] 

The  Foreman  of  the  Special  Jury  (Captain  Gardiner) 
asked  the  Court  to  order  that  the  expenses  of  the  Jury 
might  be  paid,  as  they  had  all  come  from  Berkshire,  and 
had  been  in  attendance  eight  days. 

Mr.  Justice  Littlbdalb  (having  conferred  with  Mr. 
Justice  J.  Parke,  and  Mr.  Justice  Taunton).— The  Court 
have  no  power  to  make  such  an  order* 

(fl)  We  are  much  indebted  to  try,  for  the  assistance  and  infor- 
the  learned  genUemen  engaged  njation  they  have  kindly  afforded 
in  this  case,  and  also  to  Mr.  Deal-      im. 

VOL.  v.  u 
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The  Solicitor  to  the  Treasury  paid  each  of  the  Special 
Jurors  one  guinea. 

There  were  other  similar  informations,  against  other 
magistrates  of  Bristol,  which  were  not  tried.  The  Special 
Jurors,  who  had  been  summoned  to  try  the  information 
which  stood  next  in  order,  applied  for  their  expenses,  stat- 
ing that  they  had  been  in  attendance  during  the  whole  of 
the  trial  of  Mr.  Pinney,  expecting  to  be  called.  They, 
however,  were  not  paid  any  thing. 


rioty  and  may 
call  in  the  aol- 
dlen,  who  are 
■ubjectt,  and 
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bot  thia  ihould 
be  done  with 


1781. 

March  lOtk.  Rsx  o.  Kennbtt,  Esq.  (o) 

A  ma^trate        JL  HIS  infonnation,  wliich  was  filed  by  James  Wallace,  Esq.,  his  Ma- 

^tKit^M^^  jesty's  Attorney-General,  stated,  in  the  firsi  count,  that,  on  the  fourth  day 

Jcctt  to  quell  a  of  June,  20  Geo.  8,  <'  at  the  parish  of  Saint  Giles  without  Cripplegate, 

in  the  ward  of  Cripplegate  Without,  in  London  aforesaid,  divers  wicked, 

seditious,  and  evil-disposed  persons,  to  the  number  of  fifty  and  more, 

whose  names  are  at  present  unknown  to  the  said  Attorney-General,  with 

force  and  arms,  unlawfblly^  riotously,  and  tnmultuously  assembled  them* 

selves  together,  to  the  disturbance  of  the  public  peace,  tranquillity,  order, 
flieat  caution* 
At  the  time  of  a  ^^^  government  of  this  realm,  and  to  injure  and  destroy  the  properties  of 

riot,  a  magistrate  divers  quiet  and  peaceable  subjects  of  our  said  Lord  the  King ;  and  being 
by  fcffoe^  before  ^  assembled,  did  then  and  there  unlawfully,  riotously,  tnmultuously,  and 
the  reading  of  with  force,  feloniously,  and  against  the  form  of  the  statute  in  such  case 
fiomrthe  Riot^  made  and  provided,  begin  to  demdish  and  pull  down  the  dwelling^onse 

Act 

li^onariot 
taking  place,  a  magbtrate  neither  reads  the  proclamation  from  the  Riot  Act,  nor  restrafais  nor  ap- 
prehmds  the  rioters,  nor  gives  any  order  to  lire  on  them,  nor  makes  any  nse  of  a  nailltary  foree  un- 
der his  command,  this  is  prima  facie  evidence  of  a  criminal  neglect  of  duty  in  him;  and  it  is  no 
answer  to  the  cbaige  fi>r  him  to  say  that  he  was  aftaid,  unless  his  ftar  arose  from  socfa  danger  as 
would  aftct  a  firm  man  i  and  if,  rather  than  apprehend  the  rioters,  his  aole  care  was  fi>r  himaeli^ 
this  is  also  neglect. 


(a)  We  believe  that  there  is  no 
report  of  the  trial  of  Mr.  Kennett 
contahied  either  in  the  State  Trials 
or  in  any  law-book.  But,  in  Doug. 
Rep.  436,  (n.  4),  it  is  said^*<  the 
mischief  the  rioters  did  was  firom 
apersuasion,  confirmed  by  example. 


that  the  troops  did  not  dare  to  act. 
Brackley  Kennett,  the  Lord  Mayor 
of  htrndoaf  was  prosecuted  by  in- 
fisrmation,  and,  upon  a  full  trial, 
convicted  of  a  breach  of  duty,  be* 
cause  he  had  not  ordered  the  troops 
to  quell  the  rioters  by  force." 
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of  Mary  Crooke»  there  dtuate  and  being ;  and  did  also  then  and  there, 
unlawfiiUy,  riotously,  and  tumuhaoiuly  injure  and  destroy  the  household 
fiimiture  and  eflfects  of  diren  quiet  and  peaceaUe  sulyjects  of  our  said 
Lord  the  King,  whose  names  are  at  present  unknown  to  the  said  Attor- 
ney-Oeneral,  and  commit  and  perpetrate  other  outrages  and  enormities ; 
and  the  said  Attorney-General  of  our  said  Lord  the  King,  for  our  said 
Lord  the  King,  giveth  the  Court  here  to  understand  and  be  informed, 
that  Brackley  Kennett,  late  of  London,  aforesaid,  Esquire,  at  the  tune  of 
the  said  unlawful,  riotous,  and  tumultuous  assembly,  to  wit,  on  the  said 
fourth  day  of  June,  in  the  twentieth  year  aforesaid,  and  before  and  after- 
waidsy  was  Mayor  of  the  Gty  of  London  aforesaid,  and  also  one  of  the 
keepers  of  the  peace  and  justices  of  our  said  Lord  the  King  assigned  to 
keep  the  peace,  and  also  to  hear  and  determine  divers  febnies,  trespasses, 
and  other  misdemeanors  committed  within  the  said  City  of  London,  (that 
is  to  say,  at  London  aforesaid,  in  the  pariah  and  ward  aforesaid,)  and 
that  the  said  Brackley  Kennett  being  such  Mayor  and  Justice  of  the 
Peace  as  aforesaid,  well  knew  of,  and  was  personally  present  at  the  time 
and  place  o(  the  said  unlawfbl,  riotous,  and  tumultuous  aasemblyj  and 
whilst  the  said  persons,  so  unlawfully,  riotously,  and  tumultuously  assem- 
bled, were  committing  and  perpetrating  the  aforesaid  felony,  injuries, 
outrages,  and  enormities,  to  wit,  on  the  said  fourth  day  of  June,  in  the 
twentieth  year  aforesaid,  at  the  said  parish  of  Saint  Giles  without  Crip- 
plegate,  in  the  ward  aforesaid,  in  London  aforesaid :  And  it  was  then  and 
there  the  duty  of  the  said  Brackley  Kennett^  as  such  Mayor  and  Justice 
of  the  Peace  as  aforesaid,  for  the  dispersing  of  the  persons  so  imlawfolly, 
riotously,  and  tumultuously  assembled  as  aforesaid,  and  the  suppressing 
and  putting  an  end  to  the  said  unlawfol,  riotous,  and  tumultuous  assem- 
bly, to  have  then  and  there  made,  or  caused  to  be  made,  proclamation  in 
the  manner  prescribed  and  directed  in  and  by  an  act  of  Parliament,  made 
in  the  Parliament  of  the  Lord  George  the  First,  late  King  of  Great 
Britain^  &c.,at  a  session  thereof  bolden  at  Westminster,  in  the  county  of 
Middlesex,  in  the  first  year  of  his  reign,  indtuled  '  An  Act  for  prevenfing 
tumults  and  riotous  assembUes,  and  for  the  m<«e  speedy  and  effectual 
punishing  .the  rioters.'  And  the  said  Attorney-General  of  our  said 
Lord  the  King,  for  our  said  Lord  the  King,  giveth  the  Court  here  further 
to  understand  and  be  informed,  that  the  said  Brackley  Kennett,  being  such 
Mayor  and  Justice  of  the  Peace  as  aforesaid,  and  well  knowing  of  the 
said  unlawfiil  and  tumultuous  assembly,  and  being  so  present  as  afore* 
said,  but  disrq;ttding  his  duty  as  such  Mayor  and  Justice  of  the  Peace 
as  afbceaaid,  and  the  directions  contained  in  the  said  act  of  Parliament 
for  the  suppressing  of  tumults  and  riots,  did  not,  at  any  time  during  the 
said  unlawful,  riotous,  and  tumultuous  assembly,  make  or  cause  to  be 
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1781.  made  proclamation  in  the  manner  preacribed  and  directed  by  the  said 
act  of  Parliament  (a),  but  then  and  there,  to  wit,  on  the  said  fourth  day 
of  June,  in  the  twentieth  year  aforesaid,  at  the  said  parish  of  Saint  Giles 
without  Cripplegate,  in  the  ward  aforesaid,  in  London  aforesaid,  wil- 
fully, obstinately,  and  contemptuously  neglected,  refused,  and  omitted  to 
make  or  cause  to  be  made  proclamation  in  the  manner  prescribed  and 
directed  by  the  said  act  of  Parliament,  and  thereby  then  and  there  un* 
lawfully  permitted  and  suffered  the  said  persons  so  unlawfully,  riotously, 
and  tumultuously  assembled  as  afonsaid,  to  be  and  continue  there  unlaw- 
fully, riotously,  and  tumultuously  assembled  as  aforesaid,  for  divers,  to 
wit,  four  hours,  doing,  committing,  and  perpetratmg  the  said  felony,  in- 
juries, outrages,  and  enormities,  contrary  to  the  duty  of  him  the  said 
Brackley  Kennett,  as  such  Mayor  and  Justice  of  the  Peace  as  aforesaid, 
in  contempt  of  our  said  Lord  the  King  and  his  lanrs,"  &c. 

The  $econd  and  third  counts  were  nearly  similar,  except  that  they 
omitted  such  part  of  the  charges  in  the  first  count  as  related  to  demolish- 
ing houses  or  furniture.  The  fourth  count  stated  a  riot  to  have  occurred  in 
the  defendant's  presence,  and  that  he,  disregarding  his  duty,  did  not  make 
the  proclamation,  but  refused,  and  neglected,  and  omitted  so  to  do. 

The,;^^  count  stated  the  riot,  and  that  the  defendant  was  a  Justice  of 
the  Peace  and  present  at  it,  and  then  went  on^''  And  that  the  said 
Brackley  Kennett,  being  such  Justice  of  the  Peace  as  aforesaid,  and  disre- 
garding the  duty  of  his  said  office,  did  not  apprehend  or  restrain  the  said 
persons  so  unlawfully,  riotously,  and  tumultuously  assembled  as  last 
aforesaid,  or  any  of  them,  or  endeavour  so  to  do,  or  use  any  means  or 
endeavours  whatsoever  to  suppress  and  put  an  end  to  the  said  unlawful, 
riotous,  and  tumultuous  assembly,  or  execute  or  endeavour  to  execute 
any  of  the  powers  and  authorities  by  the  laws  of  this  realm  vested  in  the 
said  Brackley  Kennett  as  such  Justice  of  the  Peace  as  last  aforesaid  in 
that  behalf;  but  the  said  Brackley  Kennett  then  and  there  unlawfully, 
wilfully,  and  contemptuously  refused,  neglected,  and  omitted  to  appre* 
hend  or  restrain  the  said  rioters,  or  any  of  them,  or  endeavour  so  to  do, 
or  to  use  any  means  or  endeavours  whatsoever  to  suppress  and  put  an 
end  to  the  said  unlawful,  riotous,  and  tumultuous  assembly,  or  execute, 
or  endeavour  to  exeoite,  any  of  the  powers  and  authorities  by  the  laws  of 
ibis  realm  vested  in  him,  the  said  Brackley  Kennett,  as  Justice  of  the 
Peace  as  aforesaid  in  that  behalf;  and  then  and  there  unlawfully  per^ 
mitted  and  suffered  the  said  persons,  so  unlawfully,  riotously,  and  tumul- 
tuously assembled,  to  be  and  continue  there  so  unlawfully,  riotously,  and 
tumultuously  assembled,  for  a  long  space  of  time,  to  wit,  for  the  space  of 

(0)  See  ante,  Vol.  4,  p.  442,  where  the^sections  of  this  statute  are  set 
forth. 
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lour  hours,  contrary  to  tho*  doty  of  his  said  office  of  Justice  of  the  Peace  1 78 1 . 

as  aforesaid,  in  contempt  of  our  said  Lord  the  King  and  his  laws,"  &c. 

The  sixth  count  was  nearly  similar  to  the  fifth  count,  except  that  it 
stated  the  riot  in  rather  more  general  terms.     Plea — Not  Guilty.  KcNNETt. 

Mr.  AUomey-Qeneral  stated  that  the  powers  given  hy  the  laws  to  Ma- 
gistrates were  admirahly  calculated  to  check  mischiefs  of  the  nature  and 
tendency  of  those  which  were  perpetrated  in  the  Metropolis  in  June  last ; 
that  the  Riot  Act  points  out  their  duty  in  terms  so  clear  that  it  is  impossi- 
ble for  them  to  mistake.  They  are  directed  to  resort  to  the  place  where 
the  tumult  arises,  and  to  make  proclamation  to  disperse.  The  act  (he 
said)  was  made  on  great  consideration,  and  was  more  universally  known 
than  perhaps  any  act  in  the  statute-book.  He  stated  that  the  riots  in 
June  began  on  Friday  the  3rd;  on  which  day  the  chapels  of  the  Sardinian 
and  Bavarian  ambassadors  were  pulled  down  by  people  not  many  in  num- 
ber, thirteen  of  whom  were  apprehended;  then  they  assembled  in  Moor* 
fields,  but  were  for  that  time  dispersed.  The  next  day,  about  five  o'clock,  a 
few  more  assembled  there,  and  the  Lord  Mayor  was  applied  to  to  sup- 
press the  riots.  He  said  he  would  go  there;  upon  which  the  person  who 
applied  returned,  and  waited  there  some  time,  and  the  mob  destroyed 
the  chapel;  he  thereupon  went  again  to  the  Lord  Mayor;  and  Mr.  Malo, 
whose  house  was  threatened,  came  and  desired  assistance.  The  Lord 
Mayor  asked  him  if  he  was  a  Roman  Catholic,  he  said  "  Yes;"  to  which 
the  Lord  Mayor  answered,  ''I  thought  so."  In  the  evening  he  (the  de- 
fendant) marched  with  a  detachment  of  30  Guards  to  Moorfields,  and 
found  the  rabble  destroying  the  chapel  and  burning  the  furniture.  He 
entreated  them  to  be  quiet^  they  increased  the  tumult  and  pelted  the  sol- 
diers. Mr.  Kennett  said — "  Pray  be  quiet ;  don't  do  more  mischief  than 
is  necessary."  He  was  desired  repeatedly  by  the  officers  to  read  the  Riot 
Act,  which  he  neglected.  He  said — *^  Let  them  proceed;"  and  on  being 
applied  to  by  Lord  Beauchamp  to  act,  he  said  they  were  only  destroying 
the  houses  of  people  to  whom  they  had  conceived  a  dislike.  The  defen- 
dant was  looking  on,  but  took  no  steps  to  suppress  the  outrage.  Mr. 
jiUomey^ General  said  it  was  impossible  the  Alderman  could  make  any 
defence,  for  that  his  conduct  did  not  admit  of  apology  or  extenuation; 
and  he  concluded  with  declaring  it  was  his  firm  belief,  that  if  the  Lord 
Mayor  had  exerted  himself  in  the  infancy  of  the  business,  assisted  as  he 
was  by  90  soldiers,  the  dreadful  consequences  which  followed  would  not 
have  ensued. 

Mr.  Dermot  deposed  that  he  knew  the  defendant  Mr.  Alderman  Ken- 
nett ;  that  he  was  Lord  Mayor  last  year;  that  on  Sunday,  the  4th  of  June, 
the  witness  went  to  him  at  the  request  of  some  inhabitants  of  St.  Giles's 
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1781.  pariah,  wlio  infonaBed  him  that  there  was  a  mbb  gathering  in  Moorfielda, 
threatening  the  destruction  of  a  Roman  Catholic  ChiqieL  He  went  to 
the  Mansion  House  and  saw  the  Lord  Mayor,  and  told  him  he  was  in- 
formed that  there  was  going  to  be  a  riot  in  Moorfields.  On  his  being 
pressed,  the  Lord  Mayor  said,  he  would  come  directly.  When  he  returned, 
he  saw  a  few  hojn  doing  mischief,  and  that  there  were  many  people 
there.  He  entreated  them  to  be  quiet  He  staid  some  time,  and  the  Lord 
Mayor  did  not  come ;  he  then  went  back,  and  found  the  Aldermen  Otak 
and  Peckham  at  the  Mansion  House;  and  Mr.  Alderman  Clark  said,  he 
would  venture,  with  some  constables,  to  drive  them  away ;  be  withdrew 
into  another  room;  Mr.  Malo  and  another  gentleman  came  in,  and  Mr. 
Kennett  came  to  them.  Mr.  Malo  said  he  wanted  troops  to  protect  his 
house,  for  the  rioters  were  going  to  pull  it  down.  The  defendant  asked 
him  if  he  was  a  Papist  7  Malo  said  he  was;  upon  which  the  Lord  Mayor 
tumedround  and  said — "  I  thought  so."  That  there  was  another  gentleman 
there,  who  said—"  My  Lord,  I  am  a  FxotoKtant;"  and  the  Mayor  went 
into  another  room.  The  witness's  first  t^lication  was  about  ^re  o'clock, 
the  second  about  six  o'dock.  On  his  cross-examination  by  Mr.  Enikm^ 
he  said,  that  he  was  a  native  of  this  country;  that  when  he  went  the  first 
time  to  the  Mansion  House,  it  was  between  four  and  fiv^  o'dock.  Ibe 
Lord  Mayor  had  done  dinner.  The  witness  told  him  that  the  mob 
threatened  to  pull  down  the  Roman  Catholic  chapel;  and  he  said,  be 
would  be  there  immediatdy. 

Mr  Joseph  Gates,  one  of  the  City  Mershals,  deposed  that  he  was  in 
Moorfidds,  and  quelled  the  rioters  assembled  on  Saturday  nigfat;  that 
he  recdved  orders  fimn  the  Lord  Mayor  to  be  in  the  way  on  Sunday; 
he  went  to  Moorfields  before  three  o'dock  on  Sunday  in  the  aftemoon ; 
that  there  were  a  few  boys  about,  but  no  appearance  of  a  riot;  that  be 
went  away  satisfied  that  there  would  be  none ;  about  fiv^  o'dock  be  re- 
turned there,  and  found  them  throwing  out  the  ftmiitnie ;  that  he  sent 
for  constables,  but  few  came;  that  he  went  to  the  Mansion  House  between 
five  and  six  o'dock ;  he  saw  the  defendant,  who  was  angry  he  bad  been 
out  of  the  way ;  the  Lord  Mayor  sent  him  with  a  letter  to  the  officer 
commanding  at  the  Tower.  Lord  Spencer  Hamihon,  the  officer,  sent 
word  he  would  send  troops  as  soon  as  posriUe.  Mr.  Kennett  and  the 
Aldermen  got  theur  servants  and  flambeaux  ready  to  attend  the  troops ; 
this  was  between  seven  and  eight  o'dock.  Ibe  troops  were  so  long  in 
oommg,  that  the  Lord  Mayor  sent  again  to  the  Tower;  and  about  nine 
o'dodL  the  troops  came,  and  they  went  to  Moorfidds.  The  beat  of  the 
drum  made  them  desist  a  little  while^  and  the  witness  took  sevend  into 
custody.  The  constables  hid  thehr  staves,  for  fear  of  being  known,  and 
the  prisoners  were  rdeased.  The  mob  began  again,  and  more  troops 
were  sent  for;  that  he  heard  the  Lord  Mayor  and  several  more  gentle* 
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men  lay  they  thought  the  foree  wu  not  luffldent;  that  th»  witness 
thou^t  then,  and  thinks  now,  the  force  was  sufficient,  for  if  they  had 
fired^o  douht  the  moh  would  have  run  away ;  that  more  troops  came; 
and  the  mob  were  then  tired»  and  wanning  themselves  round  the  fire ; 
that  the  Ltad  Mayor  staid  there  till  one  o'clock,  hut  gave  no  orders; 
that  the  Lord  Beauchamp  desired  the  Lord  Mayor  to  use  some  means  to 
suppress  the  moh;  he  did  not  use  any;  and  Lord  Beauchamp  told  him  his 
conduct  shouldbe  reported;  that  a  second  party  of  soldiers  came  before  one 
o'dock,  and  that  the  thixd  party  was  sent  for  and  came.  One  of  the 
officers  said,  (and  he  believed  to  the  Lord  Mayor,)  that  they  were  sent 
for  to  be  made  fools  o(  and  asked  what  they  wexe  to  do,  and  said,  that 
some  of  the  soldiers  had  been  pelted,  and  were  angry.  The  witness  said 
that  the  force  at  last  was  about  ninety ;  he  had  no  doubt  but  the  force 
was  sufficient 

Upon  his  cross-examination  by  Mr.  Bondf  he  said  that  his  pioticular 
duty  as  one  of  the  High  Constables  was  to  sumikion  constables ;  that  he 
was  at  the  Mansion  House  on  the  3rd  of  June ;  that  the  Lord  Maycv  in- 
foimed  him  he  had  received  a  letter  firom  the  other  end  of  the  town,  im- 
parting danger,  and  desired  him  to  be  in  the  way;  and  when  he  went  to 
the  Tower,  he  found  the  officer  at  a  coffise-house  in  Thames  street ;  that 
he  never  thought  atMoorfields  there  would  be  any  dagger  in  reading  the 
Riot  Act ;  that  several  of  the  Lord  Mayor's  company  dissuaded  him  from 
reading  it,  thinking  the  troops  too  fow ;  that  he  believed  no  man  wished 
more  to  put  an  end  to  the  riots  than  Mr.  Kennett  did;  that  he  went 
among  them  and  endeavoured  to  persuade  them  to  desist,  and  told  them^ 
if  diey  did  not,  he  must  use  the  force  In  his  hands.  The  witness  said, 
that  he  saw  no  violence  o£kred  to  the  Majror ;  and  that  if  the  Lord  Mayor 
had  ordered  the  soldiers  to  fire,  he  might  have  killed  some  of  the  mob 
out  of  the  city  [this  produced  a  very  hearty  laugh] ;  that  there  were 
many  innocent  spectators,  but  the  rioters  might  have  been  fired  on  with- 
out hurting  them. 

Dorothy  Halsinbrooke  deposed,  that  in  June  she  was  in  Moor- 
fields  all  the  time  of  the  riot,  and  saw  a  person  by  the  title  of  "  My 
Lord  "  addressed  by  several  persons,  and  heard  him  say,  "  Do  no  more 
mischief  than  is  needfol ;"  the  bystandeis  damned  him  and  said — "  Was 
any  mischief  necessary  to  be  done?"  Upon  her  cross-examination,  she 
said  she  never  saw  the  Lord  Mayor-,  and  did  not  know  him;  that  she  did 
not  know  that  there  was  any  other  Lord  there ;  and  that  she  believed  the 
person  addressed  was  the  defendant 

William  Easton,  an  officer  of  the  Sun  Fure  Office,  deposed  that  he  was 
with  his  engine  at  Modifields  on  the  4th  of  June,  and  heard  the  com- 
manding officer  ask  the  Lord  Mayor  for  orders;  that  he  desired  him  to 
be  ^iet  and  let  them  alone;  this  was  about  eight  or  nine  o'cloek  at 
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night,  and  the  mob  were  then  pulling  down  the  chisel.  Upon  his  ctos»* 
examination  he  said^  that  he  knew  the  Lord  Mayor  welli  having  zowed 
him  many  score  miles. 

Mr.  Dempsey  deposed,  that  he  was  in  Moorfields  on  the  Sunday,  and 
saw  the  mob  pulling  down  two  houses,  and  saw  the  Lord  Mayor  there 
about  nine  or  ten  o'clock  in  the  evening,  and  saw  soldiers  and  officers, 
and  heard  an  officer  ask  him  leave  to  do  his  duty ;  and  that  he  repeated 
his  request,  and  said  he  would  be  accountable  for  his  conduct  and  the 
consequences;  he  did  not  hear  the  answer,  and  he  went  away  soon  after; 
and  that  the  soldiers  by  not  acting  encouraged  the  mob. 

Mr.  Gascoign,  ensign  in  the  Guards,  deposed,  that  he  went  to  Moor- 
fields with  the  second  detachment  between  ten  and  eleven  o'clock  at 
night ;  that  he  applied  to  the  Lord  Mayor,  and  told  him  be  had  orders  to 
obey  him;  he  said  he  was  glad  he  was  arrived,  and  desired  him  to  form 
a  half-drde  before  the  house ;  that  he  applied  again  to  him  for  orders, 
and  he  heard  the  Lord  Mayor  threaten  the  mob  to  read  the  Riot  Act,  bul 
it  was  not  read.  The  Lord  Mayor  remained  till  the  mob  dispersed. 
There  was  no  mob  with  arms,  and  there  were  many  women  and  chil- 
dren ;  the  force  was  certainly  sufficient,  if  they  had  received  orders  to  use 
military  force,  but  they  must  have  shed  much  innocent  blood ;  they  might 
have  kept  them  off  with  their  bayonets,  and  the  rioters  might  have  been 
apprehended.  The  soldiers  were  very  ready  to  have  acted,  and  were  vexed 
they  did  not.  The  Lord  Mayor  gave  no  satisfactory  answer  to  his  ap- 
plications, but  said  they  had  done  all  they  intended,  and  would  do  bo 
more  mischief.  Upon  his  cro8»-«xamination,  he  said,  that  the  number  of 
persons  who  were  actually  mischievous  was  small,  but  there  were  many 
backing  them  and  pelting.  The  Lord  Mayor  was  much  confused,  and 
the  people  about  him  as  much  so ;  he  seemed  desirous  of  doing  his  duty, 
if  he  had  known  how;  he  asked  several  people  what  to  do.  The  witness 
said,  that  if  the  Lord  Mayor  had  read  the  Riot  Act  he  would  have  been 
pelted,  but  could  not  have  been  attacked  by  the  mob,  he  being  surrounded 
by  the  soldiers.  Being  questioned  by  Mr.  Dunning,  the  witness  said,  he  did 
not  think  the  Lord  Mayor  had  done  his  duty ;  the  riot  might  have  been 
suppressed  by  the  bayonet  without  firing ;  but  that  charging  with  the  bay- 
onet would  have  been  as  dangerous  to  the  women  and  children  by-standers 
as  the  discharge  of  musketry,  for  that  men  charging  in  the  line  could  not 
stop  themselves ;  but  he  said,  no  doubt  but  that  some  of  the  rioters  might 
have  been  apprehended.  The  witness  told  the  defendant  he  had  a  suffi- 
cient force,  and  several  persons  called  upon  him  to  act 

James  Hubber,  a  sergeant  in  the  Guards,  deposed,  that  he  went  with  a 
party  to  the  Mansion  House,  and  frmn  thence  to  Moorfields ;  that  the 
mob  were  then  pulling  down  the  chapel ;  the  Lord  Mayor  desired  them 
repeatedly  to  diBperse;  but  the  witness  never  heard  any  orders  given,  nor 
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the  Riot  Act  read;  after  the  second  party  came,  which  was  about  eleven 
o'clock,  they  might  have  dispersed  the  mob  if  they  had  been  ordered;  that 
they  formed  a  ring  for  the  Lord  Mayor,  until  he  retired  into  a  house. 

George  Gurry,  another  sergeant,  deposed,  that  he  went  with  the  se- 
cond party  of  Guards  to  Moorfields,  about  half-past  nine  o'clock,  and 
stud  till  half-past  three  o'clock;  that  he  did  not  hear  any  orders  given 
by  the  Lord  Mayor,  nor  any  application  made  to  him  for  orders ;  that 
the  soldiers  did  nothing,  and  were  of  no  use ;  that  they  could  have  taken 
the  rioters;  and  that  the  soldiers  had  some  stones  and  brick-bats  thrown 
at  them. 

Sergeant  Hyde  deposed,  that  he  went  to  Moorfields  with  the  last  partjf 
of  Guards ;  the  mob  were  then  pulling  down  the  houses  and  making  a 
bonfire ;  that  the  soldiers  could  have  apprehended  them  all  if  they  had 
been  ordered,  but  they  did  no  good  there. 

Lord  Beauchamp  deposed,  that,  between  nine  and  ten  o'clock  on  the 
Sunday  evening,  the  4th  of  June  last,  he  heard  there  was  a  riot  in  Moor- 
fields; that  he  went  there,  and,  at  the  end  of  the  street  where  the  mis- 
chief was  doing,  there  were  a  number  of  persons  assembled,  not  of  rab- 
ble, but  of  well-dressed  citizens,  returning  to  town  from  their  country 
walks;  that  he  saw  an  engine  and  some  firemen  in  an  adjacent  street; 
that  the  mob  were  then  making  a  laige  fire,  and  destroying  the  chapel; 
the  firemen  were  ready  to  extinguish  the  fire,  but  said  they  could  not  get 
up,  unless  the  soldiers  would  make  way  for  them.  Upon  his  lordship's 
speaking  to  one  of  the  Serjeants,  he  said  they  wanted  orders.  Mr.  Reed 
begged  Lord  Beauchamp,  if  he  had  any  influence  with  the  Lord  Mayor, 
to  use  it,  that  something  might  be  done.  The  witness  went  to  the  defen- 
dant, and  asked  if  his  lordship's  person  was  known  to  him?  He  said,  yes; 
upon  which  Lord  Beauchamp  said  to  him,  '*  This  might  be  prevented  by 
some  means ;  it  is  your  duty  to  do  something."  (His  lordship  begged 
it  might  be  understood  that  he  did  not  recommend  firing,  because  he  did 
not  think  it  necessary.)  The  Lord  Mayor  said — ^  The  whole  mischief 
seems  to  be  the  destruction  of  some  property  of  persons  against  whom 
the  mob  have  an  antipathy  or  dislike."  That  the  witness  (Lord  B.) 
then  told  him,  that  the  House  of  Commons  was  to  meet  on  the  Tuesday 
following,  when  he  should  think  it  his  duty  to  lay  before  the  public  what 
he  had  observed  of  his  conduct  or  misconduct  The  Lord  Mayor  made 
no  answer,  but  left  the  witness.  The  by-standers,  who  were  many,  were 
decent  people,  and  expressed  much  concern  at  what  passed:  the  rioters 
were  few  in  number.  "  I  thought,"  said  his  Lordship,  "  the  force  fully 
sufficient,  without  any  firing;  the  mischief  might  have  been  prevented 
without  any  bloodshed.  I  do  not  think  there  was  any  danger  in  reading 
the  Riot  Act.  There  were  not  any  arms  nor  even  sticks  among  the  mob; 
those  who  were  active  seemed  acting  as  if  employed  by  the  owner  of  the 
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1781.  hoiue."  Upon  his  cinM-examinatf on  hk  Lorddblp  iaid»  he  did  not  tl^^ 
the  Riot  Act  neceasary  to  he  read,  heeaiue  the  rioten  were  then  in  ac* 
tual  perpetration  of  acts  of  felony. 

John  Cole  deposed,  that  on  the  4th  of  June  he  was  in  Moorfieldi;  that 
he  saw  Mr.  Alderman  Kennett  there,  and  applied  to  him  to  fimn  hit 
men;  he  seemed  yery  placid  and  composed,  and  said — "  I  will,  as  Modia  as 
I  have  a  reinforcement"  The  witness  thought  the  mischief  might  have 
heen  suf^ressed  easily  |  nothing  was  d<me  for  that  purpose;  but  the  riot- 
ers continued  in  doing  their  business  without  interruption.  The  witness 
added — "  If  I  had  dropt  from  the  clouds,  and  had  known  nothing  of  the 
precedent  business,  or  the  laws  of  this  countty,  I  should  have  thought 
that  the  rioters  were  executing  the  sentence  of  the  law,  by  rasmg  the 
house  of  some  state  criminal,  and  that  the  Lord  Mayor  and  soldiery  were 
attending  to  protect  them  in  the  business." 
The  evidence  for  the  prosecution  being  dose^— 

Mr.  Erskme  addressed  the  Jury  in  an  animated  and  ingenious  speech, 
in  which  it  is  impossible  to  follow  him  and  do  it  ample  justice.  He  ob- 
served that,  among  the  many  things  which  the  Jury  had  heard  to  sur- 
prise them,  it  could  not  fidl  to  surprise  them,  to  see  him,  a  young  and 
inexperienced  man,  come  into  the  dty  to  defend  its  chief  magistrate^ 
on  a  charge  of  so  high  a  misdemeanor.  It  would  have  been  (he  said) 
more  safe  fer  the  defendant,  and  more  fer  the  honour  of  the  Crown,  to 
have  left  him  in  the  possession  of  that  great  and  experienced  lawyer 
(Mr.  Dwmmg),  who,  upon  this  occasion,  was  added  to  the  officers  of  the 
Crown,  as  an  instrument  to  prosecute  the  defendant  It  was  not  for  the 
honour  of  the  Crown,  that  did  not  design  to  give  that  great  man  any  of 
its  ordinary  honours,  which  his  abilities  so  well  merit,  to  defraud  an  in* 
dividual  upon  the  present  occasion  of  thoae  aUlides,  (which,  Mr.  Enkme 
said,  he  could  never  attain) ;  and  that  at  a  time,  too,  when  most  of  the 
bar  were  absent  on  the  dreuits.  Mr.  Enkme  said,  he  felt  some  oonsola* 
tion,  however,  in  his  weakness,  that  it  enUded  him  to  daim  an  extraor- 
dinary share  of  attention  from  the  Jury;  and  he.fdt  more  at  home  than 
he  expected  he  should  have  felt,  smce  the  proeeentors  seemed  to  be  ar- 
raigning his  dient  before  a  court  martial,  or  trying  him  fer  want  of  cou- 
rage in  a  court  of  honour.  A  charge,  which  he  did  not  fed  himself  called 
upon  to  meet,  as  die  charge  in  the  infermation  was,  that  of  a  criminal 
abuse  of  magistracy.  He  condemned  the  conduct  of  tiie  Chywn  in  se- 
lecting the  defendant  as  the  diject  of  their  vindictive  proceedings;  since 
the  magistrates  of  Westminster  had  been  more  culpable  in  not  opposing 
that  violence,  which  came  from  them  into  the  dty;  and  the  officers  of 
the  Crown  had  themselves  declared  in  Parliament,  on  a  late  occadon,  that 
it  was  not  the  police  of  Westminster  that  was  defective,  but  the  execu- 
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tioii  of  lihat  police.  He  itatod  that  the  Riot  Act  was  made  upon  the  ele<- 
Yalion  of  the  family  of  Ha&oTer  to  the  throne^  to  prevent  the  duordera 
that  might  be  occasioned  by  thoie  who  were  enemies  to  that  accession. 
It  waa  not  decent^  he  said,  to  speak  in  terms  of  disa^robation  of  a  law 
whidk  continued  on  the  statute-book  unrepealed;  but  the  presenty  he  beg- 
ged it  might  be  remembered,  was  the  first  occasion  upon  which  a  magis- 
trate had  been  prosecuted  under  the  act  of  1  Geo.  1.  In  answer  to 
what  had  been  said  by  Mr.  AUomsf^Oenerali  that  the  act  was  univer- 
sally undentoody  he  (Mr.  JSrs^Me)  dedared  he  did  not  know  any  sulyect 
on  which  so  ^versal  an  ignorance  had  prevailed.  Men  of  eminence  in 
the  profession  of  the  law  had  entertained  doubts  upon  the  legality  of  call- 
ing in  the  military  upon  tumults  of  the  sort  which  formed  the  subject  of 
discussion;  for,  in  times  of  tranquillity  and  order,  men  do  not  examine 
into  their  powers  to  suppress  or  prevent  disorders  which  they  do  not 
ioresee.  He  observed  that  men'  did  not  want  laws  to  inform  them,  ihat» 
when  others  are  doing  acts  of  felony,  every  man  ui  bound,  by  the  laws  of 
God  and  of  dvil  society,  to  oppose  force  to  suppress  the  violence,  and 
that  without  orders;  and  the  reafing  of  the  Riot  Act  in  such  a  case  is 
unnecessary;  But  that  thii  was  not  so  understood  was  manifest,  firom  the 
total  ignorance  on  the  sulject  in  the  most  august  assembly  in  the  kingdom, 
where  men  were  planet-struck  on  hearing  the  doctrine  laid  down  by  the 
noUe  and  learned  Lord  who  was  then  trying  the  cause.  Mr.  Erskme  ssod, 
that,  antecedent  to  the  administration  of  the  noble  lord,  the  hunting  a  jus- 
tioe  of  the  peace  was  fine  fun  for  an  Attorney-General,  and  many  honest 
well-meaning  men  had  been  disgraoedfor  the  errors  of  their  heads.  This 
was  an  abuse  which  LordMdnt/leld  had  corrected;  and  whenever  an  ap- 
^cation  was  made  to  the  Gmrt  of  King's  Bench  for  leave  to  file  an  infiir- 
mation  against  a  magistrate,  (a  step  which  every  body  but  an  Attorney- 
General  was  obliged  to  take),  the  Court  protected  him;  and,  if  the  heart 
was  right,  would  not  sufl^  him  to  be  harassed  finr  errors  merely  of 
jnc^iment.  For  this  position  he'dted  two  cases  firom  Sir  James  Burrow  (a), 
and  he  contended,  that  on  tins  principle,  in  which  he  should  be  eon- 
firmed  firom  the  Bench,  the  Jury  must,  if  they  should  find,  a  verdict  of 
gnflty,  be  convinced  that  his  client  had  acted  nutlajidef  or,  in  the  words 
of  the  information,  wilfiilly,  obstinately,  and  perversely.    Mr.  Enkme 


1781. 


(a)  Rex  V.  Young^  1  Burr.  556, 
and  Bex  ^,  Palmer^  2  Burr.  1162. 
In  these  cases  it  was  held,  that 
where  a  justice  of  the  peace  has  act- 
ed iDegaHy ,  yet  if  he  has  acted  ho- 
nestly and  candidly,  without  op- 
pression, malice,  revenge,  or  any 


bad  view  or  ill  intention,  the  Court 
will  not  grant  a  criminal  informa- 
tion against  him,  but  will  leave  the 
party  complaining  to  the  ordinary 
legal  remedy,  or  method  of  prosecu- 
tion by  action,  or  by  indictment 
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1781.  olMerved,  that  cowards  were  always  brave  when  danger  was  over;  thai 

he  was  not  addressing  the  Jury  in  the  case  of  an  ordinary  riot;  a  greater 
danger  never  before  visited  any  country.  The  only  crimes  the  Lord 
Mayor  had  been  goilty  of  were  those  of  shewing  too  great  fear  and  ex* 
erdsing  too  much  humanity.  He  reminded  the  learned  advocates  for 
the  Crown,  that  they  had  themselves  partaken  of  the  universal  panic,  when 
imprisoned  and  besieged  in  the  House  of  Commons.  Under  all  these 
circumstances,  he  contended  that  it  was  too  much  to  impute  criminal 
neglect  to  a  magistrate  who  had  the  inclination  to  do  his  duty,  but  who 
was  distracted,  and  threatened  with  indictments  at  the  Old  Bailey,  and 
had  the  horrors  of  massacre  and  murder  urged  to  deter  him  from  using 
the  military.  A  gentleman,  who  knew  something  of  the  present  prose- 
cution, had  alarmed  him  with  the  bloody  massacre  in  Saint  George's 
Fields,  where  an  old  apple  woman  had  been  shot  by  accident;  a  subject 
on  which  volumes  of  paper  had  been  wasted ;  a  gentleman,  against  whom 
he  wondered  the  Aitomey-General  had  not  directed  his  vengeance,  as 
it  would  have  been  diversion  to  have  hunted  Mr.  Wilkes,  a  gentleman 
who,  when  called  upon  to  co-operate  for  preserving  the  peace  of  the  dty^ 
said  he  must  look  to  his  own  ward,  which  he  protected  so  well  that  the 
prisons  of  Newgate  and  the  Fleet,  and  Mr.  Langdale's  house  were  de- 
stroyed in  it  lUx.ErMM  professed  a  great  respect  for  Mr.  Wilkes;  but 
said,  he  believed  he  had  more  experience  in  raising  than  dispersing  mul- 
titudes. Mr.  Efikme  enforced  his  arguments  respecting  the  quo  a$umo 
of  the  defendant,  and  declared,  that,  if  he  was  defending  his  own  case, 
he  would  rest  his  defence  on  the  evidence  produced  by  the  prosecutor; 
but,  in  a  case  of  such  importance,  he  should  call  some  witnesses,  of  the 
most  respectable  character,  to  put  the  subject  out  of  all  doubt 

The  Reverend  Dr.  Kennett  deposed,  that,  on  the  4th  of  June,  at  half 
past  two  o'clock,  he  was  at  the  Mansion  House  when  the  Mayor  came 
in;  he  brought  a  notice  from  one  of  the  Secretaries  of  State,  informing 
him  there  was  a  suspicion  of  a  riot  within  his  jurisdiction,  and  recom- 
mending to  him  to  use  every  legal  method  to  suppress  it;  that  the  witness, 
by  his  desire,  wrote  to  the  commander  of  the  Tower,  to  give  him  notice, 
and  to  desire  that  a  force  might  be  in  readiness.  That  Aldermen  Clark 
and  Peckham  came;  they  sent  for  the  Riot  Act  About  five  o'clock  Mr. 
Malo  came  and  informed  him  there  was  an  alann  of  a  mob;  the  Mayor 
told  him  of  the  letter  which  was  written,  and  promised  his  assistance ; 
that  the  witness  wrote  a  second  letter,  at  about  eight  o'clock,  to  the  com- 
mander of  the  Tower,  informing  him  there  was  a  riot,  and  requesting 
the  attendance  of  his  lordship  and  the  military  force,  and  Informing  him 
that  he  would  be  attended  from  the  Mansion  House  by  the  Mayor  and 
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two  other  Aldermen  to  the  place  of  the  riot.  The  officer  wrote,  that  he 
should  have  a  force  detached,  and  soon  after  Lord  Spencer  Hamilton 
came  without  one.  The  troops  did  not  come  till  half  past  nine.  The 
witness  pressed  Lord  Spencer  Hamilton  to  make  haste ;  he  said,  those 
things  were  not  to  he  done  in  a  minute,  and  that  he  could  not  spare  more 
than  thirty  men,  having  forty  thousand  stand  of  arms  in  the  Tower  under 
his  care.  As  soon  as  the  thirty  men  came,  the  Lord  Mayor,  two  Alder- 
men, and  Sheriff  Pugh,  went  away  with  them.  The  witness  said,  he  ne- 
ver saw  a  man  in  greater  anxiety  than  his  father  was  in. 

Lord  Spencer  Hamilton  deposed,  that,  having  received  two  letters  from 
the  late  Lord  Mayor,  on  the  4th  of  June,  he  went  to  the  Mansion  House, 
where  the  defendant  and  two  Aldermen  were  waiting  for  the  detachment; 
that  the  witness  had  told  the  defendant  he  thought  thirty  men  too  few 
for  him  to  go  with,  and  that  he  would  send  thirty  more.  Mr.  Kennett 
said  he  would  go  as  soon  as  they  arrived;  that  he  was  impatient  for  them, 
and  went  immediately  on  their  arrival;  that  he  lost  no  time.  The  wit- 
ness told  him  he  should  not  want  men,  and  sent  him  two  other  detach- 
ments. 

Mr.  Alderman  Clark  deposed,  that  in  his  attending  the  late  Lord  May- 
or, pursuant  to  his  summons,  he  found  him  very  impatient  for  the  arrival 
of  the  troops;  when  they  came,  they  went  together  to  the  spot.  The 
Lord  Mayor  exhorted  the  mob  to  depart,  and  threatened  that  if  they  did 
not  he  would  use  the  military  force.  The  witness  was  informed  that  one 
of  the  Mayor's  footmen  had  been  struck  with  a  stone,  which  fractured 
his  skull,  and  a  very  large  stone  hit  his  own  hat  The  firemen  were 
afraid  to  act  The  witness  believed  it  was  the  intention  and  desire  of 
Mr.  Alderman  Kennett  to  suppress  the  riot  The  military  could  not 
have  fired  without  destroying  many  innocent  people. 

Mr.  Samuel  Thorp,  a  common  councilman,  deposed,  that  he  went  to 
the  Lord  Mayor,  who  was  with  the  Aldermen  Clark  and  Peckham  in  an 
adjoining  house,  while  the  mob  were  destroying  the  chapel  in  Moorfields. 
The  witness  inquired  if  the  Riot  Act  had  been  read,  and  found  it  had 
not;  the  reason  assigned  for  not  doing  it  was  the  expectation  of  a  rein- 
forcement No  magistrate  in'  the  room  disapproved  the  Mayor's  con- 
duct, or  recommended  any  other.  The  witness  said,  as  it  was  Sunday 
evening,  in  the  midst  of  summer,  the  flame  had  drawn  together  a  num- 
ber of  holiday  people,  who  would  suffer  if  the  Riot  Act  was  read.  Upon 
the  arrival  of  the  reinforcement  at  two  o'clock,  the  officer  said — **  My 
lord,  now  we  have  a  sufficient  force."  The  Mayor  did  not  answer.  The 
witness  told  the  Mayor  he  did  not  undersand  what  the  officer  meant,  for 
his  lordship  would  be  answerable  for  the  mischief  that  might  ensue;  that 
Alderman  Pogh  had  said  they  would  do  no  mischief;  and  he  should 
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consider  whether  lavlng  the  remainder  of  the  tfmher  was  worth  involv- 
ing many  innocent  people  in  the  promiicuous  carnage. 

George  Bxowni  Secretaiy  to  the  Westminster  Insurance  OfficCi  de- 
posed, that  he  was  at  the  riot  in  Mooifieldsy  and  was  two  or  three  times 
in  the  room  wilh  the  Lord  Mayor,  and  heard  an  officer  of  the  Guards  say 
.  — •'<  My  lord,  we  are  now  ready."  His  lordship's  reply  was — **  I  6ncy 
they  have  done  all  the  mischief  they  intend  to  do^  and  will  disperse  with- 
out doing  more,  or  going  to  greater  extremities."  Upon  the  witness 
proposing  afterwards  to  the  officer  to  drive  the  moh  out,  he  said — "  Sir, 
we  are  not  strong  enough."  Upon  his  cross  wwmination  he  said,  he 
thought  the  numher  of  soldiers  sufficient  to  reduce  the  riot  without  hLood* 
shed,  and  that  he  did  prevail  on  many  of  the  rioters  to  go  home,  hy  giv- 
ing them  money  to  drink. 

The  Aldermen  Pugh  and  Peckham,  and  many  others,  attended,  hut 
Mr.  Er9kkm  declined  calling  more  witnesses. 

Mr.  SoUeUor^Oeiural,  in  reply,  said,  that  there  were  very  few  &cts  in 
dispute;  that  the  information  vras  not  founded  on  an  ahuse  of  magis- 
tracy, as  stated  hy  Mr.  ErMte;  hut  for  making  no  use  of  the  office  en- 
trusted to  the  defendant,  and  that  he  did  no  act  of  duty,  and  was  there- 
fore charged  with  gross  neglect  No  maia fides  heing  necessary  to  siq»- 
port  this  information,  there  would  he  an  end  of  the  administration  of 
justice  if  a  magistrate  could  excuse  himself  hy  saying,  <'  I  was  an  egre- 
gious fool,  and  did  not  know  my  duty."  He  (the  Soiidtor^Oemerai)  de- 
clared, that  there  were  some  dreumstances  in  evidence  which  created  a 
suspicion  in  his  mind,  that  the  defendant  was  not  absolutely  free  from  the 
^ahftlirf*^!  and  disgraceful  spirit  of  persecution  and  fanaticism  which  dis- 
graced that  period. 

.  Lord  MAVsmco  then  proceeded  to  state  to  the  Jury  that  the  ease  be- 
fore them  was  an  information  which  the  Attorney-General,  or  the  autho« 
rity  under  which  he  acted,  had  thoi^t  fit  to  bring  before  them  to  de- 
cide. His  Lordship  then  stated  the  terms  of  the  information,  and  pro- 
ceeded—" The  common  law  and  several  statutes  have  invested  justices 
of  the  peace  with  great  powers  to  quell  riots,  because,  if  nol  suppressed, 
they  tend  to  endanger  the  constitation  of  the  country;  and,  as  they  may 
assemhle  all  the  King's  subjects,  it  is  dear  they  may  call  in  the  soldiers, 
who  are  subjects,  and  may  act  as  such;  but  this  should  be  done  with 
great  caution.  It  b  well  understood  that  magistrates  may  call  in  the  mi- 
litary. It  would  be  a  strsnge  doctrine^  i^  in  an  insurrection  rising  to 
rebellum,  every  subject  had  not  a  power  to  act,  when  they  possess  the 
power  in  a  case  of  a  mere  breach  of  the  peace.    By  the  act  of  the  1st 
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Geoige  Uie  I!xvt,  a  pardcnkr  dinetlon  k  given  to  ewaj  Jnstioe  for  lib 
conduct;  he  ie  required  to  read  the  act;  and  the  consequences  are  ex- 
plained. It  is  a  step  m  terrwrem  and  of  gentleness;  and  is  not  made  a 
necessary  step,  as  he  may  instantly  repel  force  by  force.  If  the  insur- 
gents are  not  doing  any  act,  the  reading  of  the  proclamation  operates  as 
notice.  There  never  was  a  riot  without  by-standers,  who  go  off  on  read- 
ing the  act  The  counsel  for  the  defendant  has  done  me  the  honour  of 
attriboting  a  doctrine  respecting  magistrates  to  me.  Where  any  thing 
is  in  my  discretion,  I  will  never  punish  where  the  intent  is  good,  and  the 
magistrate  has  only  mistaken  the  law ;  but  that  is  only  where  it  is  in  my 
discretion.  In  such  a  case,  I  always  leave  the  party  complaining  to  go 
before  a  grand  jury;  but  that  is  not  the  case  of  the  present  information. 
This  information  does  not  charge  any  intent  of  fiivouring  or  conniving 
at  the  riots,  but  only  a  neglect  of  duty;  and  every  neglect  of  duty  de- 
pends upon  drcumstances.  In  this  case  the  charge  is  proved.  In  law, 
to  say,  "  I  was  afraid,"  is  not  an  excuse  for  a  magistrate;  it  must  be  a 
fear  arising  from  danger,  which  is  reduced  to  a  maxim  in  law  to  be  such 
danger  as  would  affect  a  firm  man.  In  this  case  the  neglect^  at  first  view, 
is  proved.  The  witnesses  have  sworn  that  the  defendant  used  none  of 
the  authorities  vested  in  him  by  law ;  he  did  not  read  the  proclamation^  nor 
restrain  or  apprehend  the  rioters,  or  give  orders  to  fire,  or  make  any  use 
of  the  military  under  his  direction.  But  this  does  not  exclude  a  defence. 
The  defence  here  relied  on  !»-«''  Tis  true,  I  did  not  restrain  or  appre- 
hend any  rioters,  nor  use  the  military  ;*but,  under  all  the  drcumstances, 
this  was  not  a  n^lect"  It  is  primAfaae  the  duty  of  a  magistrate  to 
read  the  act;  but  this  duty  depends  on  circumstances:  he  might  be 
alone,  and  not  able  to  do  it.  If  he  did  what  a  firm  and  constant  man 
would  have  done^  he  must  be  acquitted.  I(  rather  than  apprehend  the 
rioters,  his  sole  care  waa  for  himself,  this  is  neglect.  The  sole  question  is, 
under  all  the  circumstances  of  the  case — Has  the  defendant  laid  before 
you  the  justification  of  a  man  of  ordinary  firmness?"  His  Lordship  said, 
in  a  case  of  this  sort,  he  would  puiposely  avoid  drawing  the  attention  of 
the  Jury  to  material  parts  of  the  evidence,  which  might  intimate  an  opin- 
ion of  his  own.  He  then  stated  very  dearly  and  impartially  the  evi- 
dence on  both  sides. 

The  Jury  went  out  of  Court  before  five  o'dock,  and  lus  Lordship  went 
away  about  six. 

The  Juzy,  about  seven  o'dock,  went  to  his  Lordship's  house,  and  ex- 
pressed a  wiih  to  deliver  a  verdict,  finding  the  neglect,  but  acquitting  of 
the  crindnal  part  of  the  charge;  but  lus  Lordship  having  informed  them 
that  the  verdict  must  be  general,  guilty  or  not  guilty,  and  that  it  would 
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h€  in  the  power  of  the  Court  to  receive  any  fayoiirable  circumstance  in 
exculpation  of  the  defendant  s  conduct,  before  any  judgment  wat  given 
against  him.    The  verdict  was  brought  in — 

Guilty  (a). 


Mr.  Kennett's  counsel  were  Mr, Enkine  and  Mr.  Bond;  his  attorney, 
Mr.  Woodhouit,  solicitor  of  Bedlam  and  BridewelL 


There  wat  another  information  against  Mr.  Kennett,  for  discharging 
six  prisoners  out  of  the  Poultry  Compter  (6) ;  but  it  appearing  that  the 
defendant  had  acted  in  that  instance  in  conjunction  with  seven  aldei^ 
men,  and  other  circumstances  appearing  in  the  defendant's  favour,  which 
had  not  before  come  to  Mr.  Attorney-General's  knowledge,  he  was  pleased 
to  drop  that  prosecution;  and  the  Special  Jury  were  discharged. 


(a)  No  sentence  was  ever  passed 
in  this  case,  as  Mr.  Kennett  died 
soon  after  the  trial. 

(h)  This  information  charged 
that  John  Lloyd,  William  Beard, 
Henry  Jones,  Solomon  M'Daniel, 
John  Hughes,  and  Thomas  Dunk- 
ley,  and  divers  others,  to  ihe  num- 
ber of  five  hundred,  were  riotously 
assembled,  attempting  to  break 
open  a  certain  prison,  called  the 
Poultry  Compter;  that  Jos.  Gates, 
then  being  a  constable,  apprehend- 
ed them,  and  delivered  them,  the 
said  J.  L.,  W.  B.,  H.  J.,  S.  M.,  J. 
H.,  and  T.  D,  into  the  custody  of 
Henry  West,  the  keeper  of  the  said 


prison,  to  be  safely  kepty  it  not 
then  being  a  fit  time  to  cany  them 
before  a  justice  of  the  peace  for  ex- 
amination; and  that  the  defendant, 
being  one  of  the  Justices  of  the  ci- 
ty of  London,  and  intending  to  ob- 
struct and  hinder  the  due  course  of 
justice,  did  order  that  the  said  J.  L., 
W.  B.,  H.  J.,  S.  M.,  J.  H.,  and  T. 
D.,  should  be  brought  before  him, 
and  did  order  that  they  should  be 
discharged,  without  any  examina* 
tion,  and  in  the  absence  of,  and 
without  notice  to,  Joseph  Gates; 
and  that  they  were  dischaiged  and 
set  at  liberty. 
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BEFORE  MR.  JUSTICE  LITTLEOALE,  AND  MR.  JUSTICE 

TAUNTON. 


WORCESTER  ASSIZES. 

BEFORE  MR.  JUSTICE  LITTLEDALE. 

""^  1832. 

Rex  v.  John  Cox.  ^^H^th. 

Indictment  for  carnally  knowing  and  abusing  Sarah  Where,  on  a 
Blakeway,  a  child  under  the  age  of  ten  years.  thefury  folSld 

It  appeared  that  the  prisoner,  who  was  a  man  upwards  *''"  ****'*  ^*^ 
of  sixty  years  of  age,  had  induced  the  child  to  go  up  stairs  tion,  but  that 

.....  ..  .,  .  ,.  there  had  been 

With  hun  by  promising  to  give  her  an  apple;  and  that  a  no  emission  from 
woman  who  went  up  stairs  soon  after  found  a  mark  as  if  xheTsTuiiget 
some  one  had  Iain  on  a  bed  which  was  there.    It  was  i^eid  that  the 

prinoner  wai 

also  proved  that  the  person  of  the  child  exhibited  marks  rightly  conyict- 
of  violence ;  and  that  both  she  and  the  prisoner  had  go-      ^    ^  '*^^ 
norrhon. 

The  Jury  found  that  there  bad  been  penetra- 
tioui  but  that  there  had  been  no  embsion 
from  the  prisoner. 

Mr.  Justice  Littledale  passed  sentence  on  the  prisoner, 

VOL.  V.  X 
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and  reserved  the  case  for  the  consideration  of  the  fifteen 
Judges,  who  held  the  conviction  right  (a). 

F.  F.  Lee^  for  the  prosecution. 


Godson^  for  the  prisoner. 


(a)  For  the  report  of  this  case 
we  are  indebted  to  the  learned 
connsel  engaged  in  it.  This  case 
overrules  the  decision  in  the  case  of 
Eex  V.  RimeU,  2M.  &  M.  122.  But 


see  the  cases  of  Rex  t.  Jefiiiti^«» 
anU^  Vol.  4,  p.  249;  and  Rus  v. 
Wedge^  infrOf  and  Rex  t.  Gammon, 
pMt,  p.  321. 


STAFFORD  ASSIZES. 
(Croum  tide,) 

BEFORE  MR.  JUSTICE  TAUNTON. 


March  \2tk. 

On  an  indict- 
ment for  ear- 
nally  knowing 
and  abusing  a 
female  child 


R£x  0.  James  Wedge. 

Indictment  for  carnally  knowing  and  abusing  Mary 
Underhilly  a  child  under  the  age  of  ten  years. 
The  offence  was  alleged  to  have  been  committed  on  the 
under  ten  yean  5th  of  February,  1882.  To  piove  the  child  under  ten 
evi^'ce  of  the  years  old  at  the  time  of  the  alleged  offence,  the  father  of 
T^iv^ht^^  the  child  was  called;  he  stated,  that  be  was  in  the  habit 
produced.  qC  goiug  out  with  boats  for  a  week  or  a  fortninght  at  a 

fence  of  thia  time ;  and  that,  in  the  month  of  February,  1822,  he  went 
mi^teTon^*  from  home  for  a  few  days,  and  that  his  wife  had  not  then 
5thof February,  |^^q  confined;  and  that,  on  his  return,  on  the  9th  of 

loSzy  and  tlia 

chUd'f  fiither 

proved,  that,  on 

hii  return  after  an  absence  from  home  of  a  few  days,  on  the  Sth  of  FeDi,  18S2,  he  found  that  the 

child  had  been  bom,  and  waa  told  by  her  grandmother  that  the  had  been  bom  the  day  befiwe;  and 

the  reg^ter  of  baptisms  shewed  that  the  child  had  been  baptised  on  the  Sth  of  Feb.,  ISSS:  it  was 

held  not  sufficient  to  prove  that  the  ehild  waa  under  ten  years  okL 
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February,  188S,  he  found  that  this  child  had  been  born ; 
and  he  was  told  by  his  wife's  mother,  that  it  had  been 
bom  the  day  before.  An  examined  copy  of  the  register 
of  the  baptism  of  the  child  was  put  in ;  and  from  that  it 
appeared  that  the  child  had  been  baptized  on  the  9th  of 
February,  1822.  The  mother  of  the  child  was  dead,  but 
the  grandmother  was  living  at  the  time  of  the  trial. 

Mr.  Justice  Taunton  (having  conferred  with  Mr.  Jus* 
tice  Littledale). — My  learned  brother  concurs  with  me 
in  thinking  that  this  evidence  is  not  sufficients  The  whole 
amount  of  the  evidence  to  prove  the  time  of  the  child's 
birth  is  the  declaration  of  the  grandmother  to  the  father. 
The  father  was  from  home  at  the  time  of  the  birth,  and 
the  mother  is  dead ;  but  still  the  grandmother  might  have 
been  called.  As  this  is  a  matter  of  so  much  importance  in 
a  case  of  this  kind,  we  think  that  the  best  evidence  ought 
to  be  adduced. 


Verdict — Not  guilty. 


Corbet  for  the  prosecution. 


See  the  case  of  Rtx  v.  Cox,  ante^  p.  297 ;  sad  Rex  v.  Gammofiy 
^^,p.  321. 


Rex  f).  HiLDiTCH  and  Others.  May  tzth. 

XNDICTMENT  for  a  robbery.    The  case  for  the  prose-  Any  eTidence 
cution  had  been  closed,  and  the  defence  of  the  prisoners  finnaUonorthe 
was  an  aUbi.  viz.  that  they  were  at  a  public-house,  at  a  ons^na^.  case, 

'  J  r  '  cannot  be  given 

considerable  distance  from  the  place  at  which  the  robbery  as  evidence  in 

reply;  and  the 
was  committed.  only  evidence 

that  can  be 
given  in  reply 
is  that  which  goes  to  cut  down  the  defence,  witliout  being  any  eonfinnation  of  the  original  case. 
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W.  J,  Alexander,  for  the  prosecution,  wished  to  call  a 
witness  in  reply,  to  prove,  that  he  saw  all  the  prisoners 
near  the  spot  at  which  the  robbery  was  committed;  and 
that,  therefore,  they  could  not  have  been  at  the  public* 
bouse. 


Mr.  Justice  Taunton. — Proving  that  the  parties  were 
near  the  place  at  which  the  offence  was  committed  is 
evidence  in  chief  and  not  evidence  in  reply.  Whatever 
is  a  confirmation  of  the  original  case  cannot  be  given  as 
evidence  in  reply:  and  the  only  evidence  which  can  be 
given  as  evidence  in  reply,  is  that  which  goes  to  cut 
down  the  case  on  the  part  of  the  defence,  without  being 
any  confirmation  of  the  case  on  the  part  of  the  prosecution. 

The  evidence  was  rejected. 

W,  t/.  Alexander,  for  the  prosecution. 
F,  V,  Lee,  for  the  prisoner. 

See  the  case  of  Rex  t.  SHmpum,  ante.  Vol.  2,  p.  416. 


SHREWSBURY  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLBDALE. 


Rex  v.  Bootyuan. 

£mBEZZLEMENT«  — Before  the  indictment  was 
found  by  the  Grand  Jury,  the  prisoner  having  been  held 
to  bail — 


March  16M. 

Where  a  p^rty 

if  charged  with 

embeiilementi 

the  Judge, 

hefbre  the 

indictment  if 

found,  will 

order  tlie  proeecutor  to  furniah  the  prisoner  with  a  particular  of  the  charges,  if  the  prieoner  make 

an  affidavit  that  he  does  not  know  what  the  charget  are,  and  that  he  hat  applied  to  the  proeccntor 

for  a  particular,  and  it  liae  been  refufed. 
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Curwood  (with  whom  wns  F.  V.  Lee)  applied  to  the 
learned  Judge  to  grant  an  order  calling  on  the  prosecu- 
tor to  deliver  a  particular  of  the  charges. 

This  was  moved  on  an  affidavit  stating  that  the  prisoner^ 
who  had  been  farming  bailiff  to  the  prosecutor^  did  not 
know  what  charges  of  embezzlement  were  intended  to  be 
brought  against  him;  and  that  he  had  applied  for  a  par- 
ticular, which  had  been  refused.  The  case  of  Rex  v. 
Hodgson  (a)j  and  the  authorities  there  referred  to,  were 
cited  in  support  of  the  motion. 
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Bather  and  Maclean  opposed  the  application;  but — 

Mr.  Justice  Littlbdale  granted  an  order  for  a  par- 
ticular; which  was  delivered  to  the  prisoner's  attorney 
accordingly. 

The  prisoner  was  afterwards  tried  and  con- 
victed. 

Bather  and  Maclean^  for  the  prosecution. 
Curwood  and  F.  V.  Lee^  for  the  prisoner. 

[Attomies— ^ocit»  and  Aiterky,'] 

ifi)  Ante,  Vol.  3,  p.  422. 


Rex  v.  Edwin  Taylor. 

Manslaughter.— After  the  trial,  Bather,  who  was 
for  the  prosecution^  statedi  that  the  coroner  had  ordered  the 
body  of  the  deceased  to  be  opened,  and  had  ordered  the 
churchwardens  to  pay  the  surgeon's  fee  for  it ;  but  a  magis- 
trate having  told  the  churchwardens  not  to  pay  it,  Sir  J. 
Scarlett,  whose  opinion  had  been  taken,  had  advised  that 
the  churchwarden  could  not  be  compelled  to  pay  it;  and  he, 


On  the  trial  of 
an  indictment 
for  manslaugh- 
ter, the  lurgeon 
will  only  be  al- 
lowed for  hit 
attendance  on 
the  trial,  and 
not  for  his  fee 
for  opening  the 
body  by  order 
of  the  coroner. 
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thteefore,  applied  to  the  learned  Judge  to  order  it  to  be 
paid  by  the  county,  as  a  part  of  the  expenses  of  the  pro- 
secution. 

Mr.  Bellamy  (the  clerk  of  assize). — Where  the  ex- 
amination in  a  case  of  felony  is  before  a  magistrate,  he 
grants  a  certificate  for  the  costs  before  him;  but  a  coroner 
has  no  power  to  grant  apy  such  certificate. 

Mr.  Justice  Littledale. — I  can  only  allow  the  anrgeon 
the  usual  costs  of  his  attendance  here. 


MONMOUTH  LENT  ASSIZES,  1832.— Cor.  uttlidai,!,  j. 


March  27th.  Rax  w.  Rbxs. 

The  Judge,  on  a  JxLURDER.    After  the  trial,  Watton,  for  the  prosecution,  applied  to 

iHl^^^^J^l^^^Ia  the  learned  Judge  to  order  the  costo  of  the  witnesses  for  their  attend- 
hm  do  power  to  " 

allow  the  ex-       ance  at  the  coroner's  inquest. 

pensesofthe 

witnessei  for 

their  attendance       Mr.  Justice  LiTTLBDALK. — ^i  have  no  power  to  make  such  an  order. 

at  the  coroner*! 

inquett 

See  the  stat.  7  Ceo.  4,  c.  64,  b.22,  set  forth  Carr.  Supp.  p.  106. 
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1698* 


MONMOtJTH  ASSIZES. 


BEFORE  MR.  JUSTICE  TAUNTON. 


HaROEST  r.  FoTHEROILLy  Esq.  March  38M. 

X  RESPASS  against  the  late  Sheriff  of  Monmouthshire  A  canae  cuiw 

for  taking  the  plaintiff's  goods.  the^LiiieiVa 

To  connect  the  Sheriff  with  the  seizure,  the  officer  was  w«^n««**y 

morning;  on  the 

caned  on  his  subpoenal  but  he  did  not  appear.     It  was  previom  Mon- 

then  proposed  to  give  other  evidence  of  the  warrant.  defendants  at- 

The  cause  came  on  for  trial  on  the  morning  of  Wednes-  Sewdic town' 

day,  March  S8th ;  and  on  the  evening  of  Monday  the  26th|  ^»  ^nred  with 

a  notice  to  pro* 

the  plaintiff's  attorney  had  served  Mr.  Phillips,  the  un-  duce  a  book, 
der^sheriff  of  the  defendant j  and  who  was  also  attorney  for  protouT^be  at 
the  defendant  in  this  action,  with  a  notice  to  produce  a  ^.  ^^^^'  , 

'  *  which  was  nine- 

book  kept  in  the  under-sheriff's  office  at  Newporti  con-  teen  miles  from 
taining  an  entry  of  the  warrant  from  the  under-sheriff  to  ^^^'^^r 
the  officer.    The  notice  was  served  on  Mr.  PhilUps  at  ^^'"^  ^ 
Monmouth^  he  being  at  that  place  attending  the  Assizes, 
and  his  office  being  at  Newport,  which  is  nineteen  miles 
from  Monmouth. 


MaulCf  for  the  defendant,  objected  that  this  notice  was 
served  too  late. 

Curwood  and  Carrington,  for  the  plaintiff. — The  no- 
tice was  served  in  ample  time  for  the  book  to  have  been 
obtained  from  Newport.  There  was  an  entire  day  for 
any  messenger  to  have  gone  and  returned  with  it. 

Mr.  Justice  Taunton. — I  think  the  service  is  too  late. 
It  is  very  desirable  that  all  these  notices  should  be  served 
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1832.        while  the  parties  are  at  homei  and  before  they  come  to 

^Z^      the  Assizes. 

V.  Nonsait 

FOTBBRQILL. 

Curwood  and  Carrington,  for  the  plaintiff. 

Mauie,  for  the  defendant 

[Attoniea— Oiom,  sod  Proth€ro  ^  PkiU^.'] 


In  the  ensuing  term,  Curwood  moved  for  a  rule  to  shew 
cause  why  the  nonsuit  should  not  be  set  aside;  and  sub* 
sequently  a  rule  was  made  absolute  for  a  new  trial,  on 
payment  of  costs. 

In  the  case  of  Doe  ^Wartney  on  the  evening  before  the  trial,  to 

r.  Gray^   1  Stark.  283,  sernce  produce  a  lease,  was  held  insuf- 

of  notice  on  the  wife  of  the  de-  ficient.    See  the  ease  of  Bryan  v. 

fendanf  8  attomey,  at  his  lodgings,  Wagztaff^  ante.  Vol.  2,  p.  126. 
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OXFORD  SUMMER  CIRCUIT, 

1832. 


BEFORE  MR.  JUSTICE  BOSAMQUET  AND  MR.  BARON  OURNEY. 


BERKSHIRE  ASSIZES. 


BEFORE  MR.  BARON  GURNET. 

'^^  1832. 

Rex  9.  Dennis  Collins.  juiy  i6M. 

High  treason.    As  soon  as  the  Grand  Jury  had  if  a  tme  bm  be 

.  m       . 1  .11  found  against  a 

letomea  a  true  biU —  person  for  Ugh 

treason,  the 
Judge  will,  on 

Jervis,  for  the  Crown,  moved  that  the  Sheriff  should  the  application 

of  the  counsel 

furnish  the  solicitor  to  the  Treasury  with  a  list  of  the  per-  for  the  Crown, 
aons  who  would  be  summoned  on  the  Jury  in  this  case,  ^  to  fiirnish  £ 
that  a  copy  of  it  might  be  delivered  to  the  prisoner  pursu-  "ji^citor  to  t^ 

ant  to  the  statute.  list  of  the  per- 

sons to  be  snm- 
moned  on  the 

Mr.  Baron  Gurney  ordered  that  the  Sheriff  should  J"nr,  Aataw- 

py  01  It  may  be 

give  the  list  applied  for.  deUvered  to  the 

prisoner. 
Semhk,  that 

The  prisoner  having  been  brought  into  Court—  r^Xti"**** 

high  treason  in 
"  compassing 
&c  the  mum  and  wounding"  of  His  Mijesty,  and  with  *'  compassing  ftc.  the  wounding"  of  His 
Majesty,  are  bad. 

The  prisoner,  in  a  case  of  high  treason,  has  a  right  to  address  the  Jury  in  addition  to  the  speeches 
of  his  counsel— and  semble,  that  both  the  prisoner's  counsel  hare  a  right  to  address  the  Jury,  al- 
though there  be  no  evidence  on  the  part  of  the  defence. 
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GuRNEY^  B.|  asked  him  whom  he  wished  to  have  as  his 
counsel  and  attorney.  The  prisoner  named  Swabey  and 
Carrington  as  his  counsel,  and  Mr.  Frankum  as  his  at- 
torney ;  and  his  Lordship  having  ascertained  that  they  con- 
sented to  act  as  such,  assigned  them  as  counsel  and  at- 
torney for  the  prisoner;  and  an  order  was  drawn  up,  that 
they  should  have  access  to  the  prisoner  at  all  seasonable 
hours. 


The  Assize  was  acyoumed  till  the  22nd  of  August,  to 
give  time  for  a  copy  of  the  indictment,  and  lists  of  the 
Jurors  and  witnesses,  lo  be  delivered  to  the  prisoner. 

Considerably  more  than  ten  days  before  the  trial,  a  copy 
of  the  indictment  and  caption,  including  the  names  of  the 
witnesses  on  the  back  of  the  indictment,  and  also  the 
words,  **  a  true  bill  ;**  and  a  list  of  the  witnesses*  names, 
with  their  residences  and  additions ;  and  also  a  list  of  the 
Jurors  (a  hundred  in  number)  with  their  residences  and 
additions  (a),  were  delivered  to  the  prisoner. 


(a)  As  to  the  delivery  of  a  copy 
of  the  b^ctment,  the  list  of  wit- 
nessesi  and  the  list  of  the  Jurors,  to 
the  prisonei^-see  the  stat.  7  &  8 
W.  3|  0.3;  7  Ann.  c.  21;  and  6 
Geo.  4,  c.  50.  Hie  indictment  is 
to  be  delivered  after  bill  found, 
and  before  arraignment.  The 
number  of  days  is  reckoned,  with 
respect  to  the  indictment^  ex- 
clusive of  the  day  of  delivery 
and  day  of  arraignment;  and  widi 
respect  to  the  lists,  exclusive  of 
the  day  of  delivery  and  day  of  trial ; 
and  in  neither  case  ought  Sun- 
days to  be  reckoned.    1  £a.  P.  C. 


112.  But  by  the  stat.  39  &  40 
Geo.  3,  c  93,  it  is  enacted,  that 
the  provisions  of  the  stat.  7  &  8 
W.  3,  c  3,  and  7  Ann.  c.  21,  shall 
not  extend  to  any  indictment  for 
high  treason  in  compassing  and 
imagining  the  death  of  the  King^ 
where  the  overt  act  is  any  direct  at* 
tack  on  his  Majesty;  and  in  the  stat. 
6  Geo.  4,  c  50,  the  like  exception 
is  made;  so  that  if  the  indictment 
in  the  principal  case  hadcondsted 
of  the  irst  count  only,  the  pri- 
soner would  not  have  been  en- 
titled to  a  copy  of  the  indictment, 
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BEFORE  MR.  JUSTICE  B08ANaU£T|  AND  MR.  BARON 

OURNEY. 

THE  indictment  consisted  of  five  counts.  The  fint  Augvat^^ini. 
count  charged  9  that  the  prisoner,  on  the  19th  of  June,  S 
WilL  4,  at  &c.»  maliciously  and  traitorously,  with  force 
and  arms,  ''did  compass,  imagine,  devise,  and  intend  the 
death  and  destruction  of  our  Lord  the  King  (a) ;  and,  to 
fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked 
treason,    and    treasonable  compassing  and    imagination 


(a)  By  the  Stat.  36  Geo.  3,  c.  7i 
it  is  enacted,  ^  that,  if  any  person 
or  persons  whatsoever,  after  the 
<iay  of  the  passing  of  this  act, 
daring  the  natural  life  of  our  most 
gracious  sovereign  lord  the  king, 
(whom  Almighty  Ood  preserve 
and  bless  with  a  long  and  pros- 
perous reign),  and  until  the  end 
of  the  next  session  of  Parliament 
after  a  demise  of  the  crown,  shall, 
within  the  realm  or  without,  com- 
pass, imagine,  mvent,  devise,  or 
intend  death  or  destruction,  or 
any  bodily  harm  tending  to  death 
or  destruction,  mumiog  or  wound- 
ing, imprisonment  or  restraint  of 
the  person  of  the  same  our  sove- 
rdgn  lord  the  king,  his  heirs  and 
successors,  or  to  deprive  or  de- 
pose him  or  them  from  the  style, 
honour,  or  Idngly  name  of  the 
imperial  crown  of  this  realm,  or 
of  any  other  of  his  majesty's  do- 
minions or  countries;  or  to  levy 
war  against  his  majesty,  his  heirs 
and  successors,  within  this  reahn, 
in  order,  by  force  or  constraint, 
to  compel  him  or  them  to  change 
his  or  their  measures  or  counsels, 
or  in  order  to  put  any  force  or 
constraint  upon,  or  to  intimidate 


or  overawe  both  houses,  or  either 
house  of  parliament;  or  to  move 
or  stir  any  foreigner  or  stranger 
with  force  to  invade  this  realm, 
or  any  other  lus  migesty's  do- 
minions or  countries  under  the 
obeisance  of  his  majesty,  his  heirs, 
and  successors;  and  such  eompas- 
sings,  ima^ations,  inventions,  de- 
vices, or  intentions,  or  any  of  them, 
shall  express,  utter,  or  declare,  by 
publishing  any  printing  or  writ- 
ing, or  by  any  overt  act  or  deed ; 
being  legally  convicted  thereof, 
upon  the  oaths  of  two  lawful  and 
credible  witnesses,  upon  trial,  or 
otherwise  convicted  or  attainted 
by  due  course  of  law,  then  every 
such  person  and  persons,  so  as 
aforesaid  offending,  shall  be  deem- 
ed, declared,  and  adjudged  to  be 
a  traitor  and  traitors,  and  shall 
suffer  pains  of  death,  and  abo 
lose  and  forfeit,  as  in  cases  of 
high  treason." 

By  the  Stat.  67  Geo.  3,  c.6,  the 
Stat.  36  Qeo.  3,  c.  7»  is  made  per- 
petual, so  far  as  its  provisions  re- 
late to  the  heirs  and  successors  of 
his  migesty,  the  sovereigns  of  these 
realms. 
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1832.        aforesaid^  he  the   said  D.  C,  as  such  false  traitor  as 

aforesaid,  on  the  said  19th  day  of  June,  in  the  second  year 

of  the  reign  aforesaid,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  with  force  and  arms,  maliciously  and 

traitorously  did  obtain  and  procure,  and  in  his  custody 

and  possession  did  have  and  keep,  divers,  to  wit,  three 

stones,  with  intent  thereby  and  therewith  maliciously  to 

kill  and  destroy  our  said  Lord  the  King ;  and,  further  to 

fulfil,  perfect,  and  bring  to  effect  his  most  evil  and  wicked 

treason  and  treasonable  compassing  and  imagination  afore- 

sud,  he  the  said  D.  C,  as  such  false  traitor  as  aforesaid, 

on  the  said  19th  day  of  June,  in  the  second  year  aforesaid, 

at  the  parish  aforesaid,  in  the  county  aforesaid,  with  force 

and  arms,  maliciously  and  traitorously  did,  with  great 

force  and  violence,  cast  and  throw  divers,  to  wit,  two  of 

the  said  stones,  at  and  against  the  person  of  our  said  Lord 

the  King,  with  intent  thereby  and  therewith  malicious* 

ly  and  traitorously  to  kill  and  destroy  our  said  Lord  the 

King,  and  with  one  of  the  said  stones  so  cast  and  thrown 

as  aforesaid,  then  and  there  struck,  bruised,  and  wounded 

the  person  of  our  said  Lord  the  King,  against  the  duty 

of  the   allegiance  of  him  the  said   D.  C,  against  the 

form  of  the  statute  in  such  case  made  and  provided,  and 

against  the  peace  of  our  said  Lord  the  King,  his  crown 

and  dignity/* 

The  second  count  charged  that  the  prisoner  did  com- 
pass  &c.  **  bodily  harm  to  our  said  sovereign  Lord  the 
King,  tending  to  the  death  and  destruction  of  our  said 
Lord  the  King.** '  It  stated  the  same  overt  acts  as  the  first 
count,  alleging  an  intent  *'  to  do  bodily  harm  to  our  said 
Lord  the  King,  tending  to  the  death  and  destruction  of 
our  said  Lord  the  King.** 

The  third  count  charged  that  the  prisoner  did  coni- 
pass,  &c.  **  the  maim  and  wounding  of  the  person  of  his 
said  Majesty  ;**  with  the  same  overt  acts  as  the  first  count, 
the  intent  being  stated  to  be,  "  to  maim  and  wound  his 
said  Majesty.** 
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The  fourth  count  charged  that  the  prisoner  did  com- 
pass, &c.  ''  the  wounding  of  the  person  of  his  said  Majes- 
ty ;**  and  stated  the  same  overt  acts,  alleging  the  intent  to 
be,  **  to  wound  the  person  of  his  said  Majesty.** 

The^^A  count  charged  that  the  prisoner  did  compass, 
&c4  **  bodily  harm  to  our  said  Lord  the  King,  tending  to 
the  maim  and  wounding  of  the  person  of  his  said  Majesty  ;** 
aHeging  the  same  overt  acts,  but  stating  the  intent  to  be, 
*'  to  do  bodily  harm  to  our  said  Lord  the  King,  tending  to 
maim  and  wound  the  person  of  his  said  Majesty.** 

It  was  proved  that  the  prisoner  had  thrown  two  stones 
at  his  Majesty,  while  on  the  Ascot  Heath  Race-course; 
one  of  which  struck  his  Majesty  on  the  head.  Every  part 
of  the  case  was  proved  by  two  witnesses  (a). 

Swabetf  addressed  the  Jury  for  the  prisoner,  and  con- 
tended that  the  prisoner  was  insane,  but  called  no  wit- 
nesses. 

Carringion  was  beginning  to  address  the  Jury — 
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Denman,  A.  6. — I  do  not  mean  to  object  to  my  learned 
friend,  Mr.  Carrington,  addressing  the  Jury,  but  I  would 


(a)  By  the  stat  7  &  8  Will.  3, 
c.  3,  8. 2,  no  person  can  be  con- 
victed of  high  treason,  except  on 
the  oath  of  two  witnesses,  unless  he 
plead  fi^ilty.  Bat  it  has  been  held, 
that,  if  one  witness  prove  an  overt 
act  of  treason)  and  another  witness 
prove  another  overt  act  of  the 
same  spedes  of  treason,  that  is 
sufficient.  1  Ea.  P.  C.  130.  It  has 
also  been  held  that  this  statute 
has  made  no  new  restriction  on 
confessions,  bat  any  confession 
most  be  proved  by  two  witnesses. 
Id.  134.    Bat  by  the  stat.  39  &  40 


Geo* 3,  c.  93,  this  statute  is  not  to 
extend  to  any  case  of  high  treason 
in  compassing  and  imagining  the 
death  of  the  King,  where  the  overt 
act  is  a  ctirect  attack  on  his  Ma- 
jesty; but  the  party  is  to  be  *' in- 
dicted, arrugned,  tried,  and  at- 
tunted  in  the  same  manner,  and 
according  to  the  same  course  and 
order  of  trial  in  every^  respect, 
and  upon  the  like  evidence,  as  if 
such  person  or  persons  were  charg- 
ed with  murder;  but  the  judg- 
ment and  execution  are  to  be  the 
same  as  in  other  cases  of  treason. 
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merely  Bubmil  that  a  second  counsel  has  no  right  to  ad- 
dress the  Jury  9  if  no  witnesses  are  called  for  the  defence. 

Carringian  referred  to  Brunt's  case  (a). 

Mr.  Justice  Bosanquet. — By  the  statute  7  &  S  W.  8, 
e.  Sf  the  prisoner  is  to  make  his  full  defence  by  counsel 
learned  in  the  law. 

Mr.  Baron  Gurney. — Perhaps,  Mr.  Attorney-General, 
you  may  be  xight. 

Carringion  addressed  the  Jury,  and  submitted  {inter  aHa, 
that  either  the  third  and  fourth  counts,  or  the  fifth  count  of 
this  indictment,  were  bad.  By  the  statute  36  Geo.  3,  c.  7, 
it  is  enacted,  that,  if  any  person  *' shall,  within  the  realm 
or  without,  compass,  imagine,  invent,  devise,  or  intend 
death  or  destruction,  or  any  bodily  harm  tending  to  death 
or  destruction — maiming  or  wounding^  imprisonment  or 
restraint  of  the  person*'  of  his  Majesty,  he  shall  be  guilty 
of  high  treason.  Now,  if  the  offences  of  intending  to  maim, 
and  intending  to  wound,  were  high  treason,  then  the  words 
of  the  statute  must  be  read  thus,  "  shall  intend  death  or 
destruction,  or  any  bodily  harm  tending  to  death  or  de- 
struction,'*  and  the  sentence  must  end  there;  and  if  so, 
the  fifth  count  was  bad :  but  if  it  were  to  be  read  thus — 
that  the  intending  **  any  bodily  harm  tending  to  either  the 
death  or  destruction,  maiming  or  wounding**  of  his  Majes- 
ty, is  high  treason,  then  the  third  and  fourth  counts  were 
bad. 


(a)  33  St.  Tr.  1272.  In  tkit  cue 
Mr.  Curwood  had  addressed  the  Ju- 
ry, and  proposed  to  examine  a  wit- 
ness who  was  sworn,  bat  whom  he 
did  not  examine.  Mr.  Adolphm^ 
as  the  junior  counsel  for  the  pri- 
soner, then  addressed  the  Jury, 
and  commenced  his  address  in  the 
followiiig  terms :  —  •'"Gentlemen 


of  the  Jury,  die  case  lor  the  pri- 
soner having  closed,  mtkomt  tk$ 
calling  of  anjf  mtneu  on  ku  bekalff 
it  nevtrtheknfaU»  to  my  lot  to  ad* 
drea  to  you  a  very  few  obeeroations^ 
and  that  arises  from  the  peculiar 
benerolence  of  the  law  on  the 
subject  of  high  treason." 
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After  both  the  pxiBoner's  counsel  had  addressed  the 
Jury^  Mr  Justice  Bosanquet  informed  the  prisoner,  that 
ifi  in  addition  to  what  had  been  said  by  his  counsel,  he 
wished  to  add  any  thing  himsdf,  he  was  at  liberty  to  do  so. 


The  prisoner  made  a  statement  of  considerable  length* 
to  the  Court  and  Jury. 

Mr.  Justice  Bosanquet  left  it  to  the  Jury  to  say 
whether  the  prisoner  had  thrown  the  stones  with  either  of 
the  intents  stated  in  the  indictment. 

The  Jury  found  the  prisoner  guilty  on  the  fifth 
count  of  the  indictment  (a). 

DeMMan,  A.O.,  Jervi$t  Campbell^  Shepherd^  and  Maule^ 
for  the  Crown. 

Swabey  and  Carritfgian,  for  the  prisoner. 

[Attormea — Maule  Sf  Bouchier,  and  Frankum.} 


(a)  Sentence  was  passed  on  the 
prisoner;  bat  he  was  afterwards 
reprieved.  By  the  slat.  64  Geo. 
3,  c.  146,  the  sentence  in  cases  ef 
hi^h  treason  is,  that  the  person 
*' shall  be  drawn  on  a  hurdle  to 
the  place  of  execution,  and  there 
be  hanged  by  the  neck  until 
such  person  be  dead;  and  that 
afterwards  the  head  shall  be  se- 
vered from  die  body  of  such  per- 
son, and  the  body,  ctirided  into 


four  quarters,  shall  be  disposed  of 
as  his  Mt^esty  and  his  successors 
Shan  tlunk  fit"  But,  by  section  2 
of  the  same  statute,  his  Mi\|eBty 
may  by  his  ugn  manual  direct 
that  the  party  shall  not  be  drawn 
on  a  hurdle;  or  that  the  party 
shall  be  beheaded  instead  of  being' 
hanged;  and  may  order  the  dis- 
posal of  the  body,  head,  and 
quarters. 
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BEFORE  MR.  BARON  GURKEY. 


Jvly  \7th.  Rex  9.  Orebn  and  Others. 

A  prifoner  InDICTMENT  for  burglary.— Two  of  the  prisonera 
by^the  magis-  ^^  made  Statements  before  the  committing  magistrates, 
tfBtc,  that.  If  he  r£^^  magistrates'  clerk  stated,  that,  before  the  prisoners 
•utement,  it  said  any  thing,  they  were  not  only  told  that  they  must  not 
evidence  againat  ezpect  any  favour  from  confessing,  but  they  were  also  dia- 
Sirmu:?!!!"^.  """ded  from  confessing. 

pect  any  favour 
if  he  confetses: 

but  the  roagifl-  Mr.  Baron  OuRNEY. — That  was  wrong.  A  prisoner 
^dittMde  him  ought  to  be  told  that  his  confessing  will  not  operate  at  all 
from  oonfestiDg.  j^  ^jg  favour;  and  that  he  must  not  expect  any  favour  be- 
cause he  makes  a  confession ;  and  that,  if  any  one  has  told  him 
that  it  will  be  better  for  him  to  confess,  or  worse  for  him 
if  he  does  not,  he  must  pay  no  attention  to  it ;  and  that  any 
thing  he  says  to  criminate  himself  will  be  used  as  evidence 
against  him  on  his  trial.  After  that  admonition,  it  ought 
to  be  left  entirely  to  himself  whether  he  will  make  any 
statement  or  not:  but  he  ought  not  to  be  dissuaded  from 
making  a  perfectly  voluntary  confession,  because  that  is 
shutting  up  one  of  the  sources  of  justice. 

Verdict — Guilty. 

Justice^  for  the  prosecution. 

[Attomies  for  the  prosecution--  Ward  ^  San.^ 
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{Civil  Side.') 


BEFORE  MR.  JUSTICE  BOSANQUET. 


Shelley,  Administratnz  of  Shelley,  v.  Ford.  ,^  ^^^^ 

X  HE  first  count  of  the  declaration  stated,  that  the  intes-  a.  let  ■  hone  on 
tate  was  the  owner  of  a  horse,  which  had  been  by  him  let  o^mon^,  b. 
to  hire  to  one  WilKam  Lewis;  and  that  the  defendant,  to  '^•P*^*  ^o'  V'^ 

'  ^  ^  mouths,  and 

the  injury  of  the  intestate's  reversionary  interest  in  the  then  sold  it  to 
horse,  took  it  into  his  possession,  and  sold  it.    There  was  a.  might  recover 
a  similar  count,  stating  the  whole  matter,  except  the  let-  {Jj^r^^^^clJ*** 
ting  of  the  horse,  to  have  occurred  since  the  death  of  although  chad 

acted  bend  fide  J 

the  deceased;    and   there  were  also  counts  in  trover,  and  had  paid  b. 
Plea-Not  guUty.  *« '""  "'^"*- 

It  appeared  that,  in  the  month  of  September,  1830,  the 
intestate  had  let  the  horse  on  hire  to  Captun  Lewis,  for 
one  month;  and  it  was  proved,  by  the  admission  of  the  de- 
fendant himself,  that,  in  the  month  of  November,  1830, 
he  had  bought  the  horse  of  Captain  Lewis  for  10/.  which 
was  then  the  full  value  of  it;  and  that,  after  keeping  it  at 
livery  for  some  time,  he  had  sold  it. 

JusHcCf  for  the  defendant — I  submit  that  this  action 
cannot  be  maintained.  The  defendant  acted  bond  fide  in 
the  buying  of  the  horse ;  and  he  has  at  least  a  lien  upon  it 
for  the  amount  of  10/.,  the  sum  which  he  has  paid  for  it; 
and,  in  any  view  of  the  case,  that  sum  ought  to  have  been 
tendered  before  any  action  was  brought 

Mr.  Justice  Bosanquet  (in  summing  up). — In  this  case 
the  property  in  this  horse  was  in  the  intestate,  and  Cap- 
tain Lewis  had  only  a  limited  interest  in  it ;  he,  therefore, 

VOL.  V.  Y 


CASES  ON  THE 

when  he  sold  it,  could  give  the  defendant  no  better  title 
than  he  had  got  himself. 

Verdict  for  the  plaintiff— Damages  15/. 


Curwoodf  Carrington^  and  Jeffreys  Williams,  for  the 
plaintiff. 

Justice,  for  the  defendant. 

[Attornies— C.  Cana  WiUon,  and  G.  S.  Porrf.] 


In  general,  no  sale  by  a  person 
who  has  no  ri^irbt  to  sell,  is  good 
Bgunst  the  rightfal  owner,  except 
it  be  made  in  market  overt;  and  it 
is  lud  down  (Bac.  Abr.  tit.  Fair,  £) 
that  every  sale  made  in  a  fair  or 
market  overt,  transfers  a  complete 
property  in  the  thing  sold  to  the 
vendee,  however  illegal  the  title 
of  the  vendor.  In  London,  every 
day  is  market-day,  except  Sun- 
day; so  that  a  sale  on  any  of  these 
days  is  as  good  as  it  would  be 
ou  the  fair  or  market4ay  in  the 
country;  and  in  London  every 
shop,  except  a  pawnbroker's,  is 
a  market  overt  for  such  things  as 
the  owner. professes  to  trade  in; 
but  in  the  country,  the  market 
overt  is  confined  to  the  particular 
place  or  spot  set  apart  by  custom 
for  the  sale  of  particular  goods. 


However,  the  property  in  a  horse 
is  not  changed  as  against  the 
rightful  owner,  unless  the  provi- 
sions of  the  Stat.  2  &  3  P.  &  M. 
c.  7f  and  31  Eliz.  c.  12,  (which 
will  be  found  in  Bum's  Justice* 
tit.  Hortet)f  are  complied  with. 

See  also  the  case  of  Gimton  v. 
Woodfull,  ante,  Vol.2,  p.  41. 

As  to  factors  and  agents  deal- 
ing with  goods  intrusted  to  them* 
see  the  stat.  6  Geo.  4,  c.  94 :  and 
the  case  of  Dyer  v.  Pearson,  4 
D.  &  R.  d53«  as  to  the  effect 
of  the  true  owners  allowing  an- 
other to  hold  himself  out  as  the 
owner  of  goods.  As  to  the^  res- 
titution W -stolen  goods  on  the 
conviction  of  the  offender,  see 
the  sUt.  7  &  B  Geo.  4,  c.  29,  s.  67» 
which  is  set  out  Garr.  Sup.  334. 
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1S32. 
OXFORD  ASSIZES. 

BEFORE  MR.  BARON  GURNET. 


Doe  on  the  demise  of  Crake  9.  Brown.  Juiyt9th. 

JhiJECTMENT.  When  this  cause  was  called  on  in  its  Acomuei,  to 
order,  it  appeared  that  no  brief  had  been  delivered  for  the  ^  a  ^um  hai 
lessor  pf  the  plaintiff,  and  the  attorney  was  not  in  Court.     J|^«°  ^^^  °*^ 

been  delivered, 

Talfourd  stated  that  he  had  a  retainer  for  the  lessor  of  draw  the  record. 
the  plaintiff,  and  wished  to  withdraw  the  record. 

Mr.  Baron  Gurney. — ^A  retainer  without  a  brief  does 
not  authorize  you  to  withdraw  the  record.  Mr.  Jervisp 
you  are  for  the  defendant ;  do  you  wish  the  Jury  to  be 
sworn,  and  to  nonsuit  the  plaintiff? 

Mr.  e/errw.— Yes,  my  Lord. 

The  Jury  were  sworn,  and  the  plaintiff — 

Nonsuited. 

Talfourd,  for  the  lessor  of  the  plaintiff. 

« 

Jervis  and  Carringion,  for  the  defendant. 

[Attornies — Mathewi,  and  Eyre*"] 


Yo 
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WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  BOSAXQUET, 


July  2Zrd.  Rex  V.  CrOWTHER. 

An  indictment,  FORGERY.  The  indictment  charged  the  prisoner  with 
Tforged  chwk  having  forged  "  a  pertain  warrant  and  order  for  the  pay- 
ran^and  wder  ™®"*  ^^  Hioney,  which  said  warrant  and  order  is  in  the 
for  the  payment  words  and  figures  foUowing — that  is  to  say : 

of  money,  which  ^ 

"L'^.Ttr'  •*  Worcester  Old  Bank. 

words  and  fi-  u  Hanbury  HaU,  Nov.  28, 1828. 

gures  follow-  •' 

ing,"  18  good.  «  Messrs.  Berwick,  Wall,  Isaac,  and  Lechmere,  pay  to 
on  the  w.  Bank   Mr.  John  Perkins,  or  bearer,  twenty-five  pounds  ten  shil* 

was  presented      i  *    ^<, 

for  payment «     *"^fP'  John  PhilUpS." 

e^^^e"V  f25:l0:0. 

posed  drawer 

never  kept  cash:  with  intent  then  and  there  to  defraud  Francis  Rufford 
was  sufficient  and  Others.  There  were  other  counts,  which  charged, 
i^em^t^d'ifi^^^^  that  the  prisoner  did  "utter,"  and  also  "did  offer,  dU- 
*h*  riTT  ^-  P^^®  ®^'  *"^  P"^  ^^»"  ^^®  forged  instrument,  knowing  it  to 

though  there  was  be  forged. 

of  thdr  paying  It  appeared  that  this  check,  which  purported  to  be  a 
^ittS'he^r"  ^^^^^  ^"  ^^^  Worcester  Old  Bank,  was  presented  by  the 
genuine.  prisoner  for  payment  at  Messrs.  Rufford*s  bank,  at  Stour- 

bridge ;  and  it  was  proved  that  they  would  not  pay  the 
amount,  and  that  no  person  named  John  Phillips  kept 
cash  with  them. 

Godson  and  F,  V.  Lee  objected  that  this  case  must  fail 
upon  two  grounds: — First,  because  this  indictment  charged, 
in  every  count,  that  the  prisoner  either  forged,  uttered, 
or  offered  a  "  warrant  and  order;''  which  imported  that 
he  had  committed  an  offence  with  respect  to  two  instru- 
ments ;  and  secondly,  because  it  could  not  have  been  done 
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to  defraud  Messrs.  Rufford^  as  they  had  no  customer  of        1832. 
the  name  of  John  Phillips;  and  there  was,  therefore,  not 
the  most  remote  chance  of  their  paying  the  money. 

Mr.  Justice  Bosanquet. — I  am  of  opinion  that  this  in- 
dictment is  sufficient.  In  each  of  the  counts  there  is  only 
one  instrument  set  out,  and  it  is  called — **  A  warrant  and 
order  for  the  payment  of  money,  in  the  words  and  figures 
following.*'  I  think  it  is  both  a  warrant  and  an  order — 
a  warrant  authorizing  the  banker  to  pay,  and  an  order 
upon  him  to  do  so.  With  respect  to  the  other  point,  I 
think  that  the  prisoner  going  to  Messrs.  Rufford's,  and 
presenting  this  paper  for  payment,  is  quite  sufficient  evi- 
dence of  an  intent  to  defraud  them. 

Verdict — Ghiilty. 

ShtUi,  for  the  prosecution. 
Godson  and  F.  V.  Lee,  for  the  prisoner. 
[Attomies — Bobennt,  and  Pumfrey,'] 


By  the  statute  U  Geo.  4  &  I 
Will.  4,  c.  66,  8.  3,  it  is  eDact- 
ed,  "  that  if  any  person  shall  forge 
or  alter,  or  shall  offer,  utter,  dis- 
pose of,  or  put  off,  knowing  Ae 
same  to  be  forged  or  altered,  any 
warrant  or  order  for  the  payment 
of  money,  with  intent  to  defraud 
any  person  whatsoever,  every  such 
offender  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall 
suffer  death  as  a  felon.*'  By  the 
statute  2  &  3  WiU.  4,  c.  123,  the 
capital  punishment  is  repealed, 


except  as  to  wills  and  testamen- 
tary papers,  and  certain  powers  of 
attorney;  and  by  s.3  of  that  stat. 
it  is  enaeted — ^''Tliat  in  all  infor- 
mations or  indictments  for  forg- 
ing, or  in  any  manner  uttering 
any  instrument  or  writing,  it  shall 
not  be  necessary  to  set  forth  any 
copy  or  fac-simUe  thereof,  but  it 
shall  be  sufficient  to  describe  the 
same  in  such  manner  as  would 
sustain  an  indictment  for  stealing 
the  same ;  any  law  or  custom  to 
the  contrary  notwithstanding." 


CASES  ON  THE 


Jvly  24M.  Rex  9.*  Jane  Richards. 

A  girl,  Recused  XnDICTMENT  for  administering  poison,  called  oxalic 
wartdid  by  her  ^cid  (a),  to  Mary  Duce,  on  the  23rd  of  April,  1832.  It 
she  diTnotVeU^  appeared  that  the  prisoner,  a  girl  of  about  15  years  of  age, 
all  about  u  that  was  in  the  service  of  the  prosecutrix;  and  that,  on  the  night 
subie  would  be  of  the  24th  of  April,^1832,  the  prosecutrix  went  into  the 
morning  to  tile  pnsoner's  bcdroom,  just  as  she  was  going  to  bed,  and  told 
her  before  a       her  that  if  she  did  not  tell  all  about  it  that  night,  the 

magistrate;  she  ^  ^     ' 

then  made  a  constable  would  be  sent  for  next  morning  to  take  her  to 
which  was  held  Stourbridge,  meaning  before  the  magistrates  there;  and 
miiibic  in  eW-    ^^®  prisoner  then  made  a  statement. 

dence.     Next 

day,  a  constable         ««>¥••»  ti*ii 

was  sent  for,  Mr.  Justice  BosANQUET.— I  thmk  that  we  must  not 

UU^  her'T      tea'  ^^^' 
the  magistrate, 
she  said  some- 
thing to  him,  he       It  further  appeared,  that  next  morning  a  constable  was 

no^nducemm?  ^^"^  ^^'>  ^^^  ^^^^  ^^^  prisoner  into  custody;  and  while 

S  w'th  ^h^'  *t®y  ^^^^  ^"  ^^®  ^^^  ^  ^^^  magistrates'  meeting  at  Stour- 

was  receivable,  bridge,  she,  without  any  inducement  having  been  held 

inducement  out  by  the  coustablc,  made  a  statement  to  him. 

ceased  on 
her  being  put 

into  the  hands         The  prisoner's  counsel  objected  to  this  statement  being 

received,  as  the  inducement  held  out  by  the  prosecutrix 
must  be  taken  to  have  continued. 

Mr.  Justice  Bosanquet. — I  think  that  this  statement  is 
receivable.  The  inducement  was,  that  if  she  confessed 
that  night,  the  constable  would  not  be  sent  for,  and  she 
would  not  be  taken  before  the  magistrates.  Now,  she  must 
have^known,  when  she  made  this  statement,  that  the  con- 
stable was  then  taking  her  to  the  magistrates.  The  in* 
ducement,  therefore,  was  at  an  end. 


(«)  See  sect  11  of  the  slat.  9     4,  p.  372;  aud  the  case  of  JRrx  t. 
Geo.  4,  c.  31,  set  forth,  ante^  Vol.      HarUy^  Id.  369. 


of  the  constable. 
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The  evidence  was  received. 


Verdict— Not  GuUty. 


Godson,  for  the  prosecution* 
Curwood  and  Carringion,  for  the  prisoner. 
[Attomies— jBoUnoorfA  4*  F.,  and  Cotfif.] 


STAFFORD  ASSIZES. 


Jones,  Assignee  of  Stubbs,  an  Insolvent,  Demandanti  9«     July  2Ut. 

BrearlYi  Tenant. 

?T  RIT  of  riffht.    At  the  previous  assizes,  four  kniirhts  On  the  trial  of  a 
(who  were  in  fact  esquires  returned  as  knights  by  the  though  the  de- 
sheriff)  elected  the  grand  assize ;  and  at  these  assizes  the  ?^!^dmd. 
four  knights  appeared,  and  twelve  of  those  whom  they  the  tenant  must 
had  chosen  appeared,  and  were  sworn  as  the  grand  as*  ^^ 
size,  together  with  the  knights. 
As  soon  as  they  were  sworn — 

Campbettf  for  the  defendant,  placed  6s.  8d.  on  the  table 
of  the  Court,  contending,  that,  as*he  had  tendered  the 
demi-mark,  the  demandant  must  begin  by  proving  the 
seisin  of  his  ancestor. 

Jervis,  Talfourd,  and  Justice,  conirh^  relied  on  the  case 
of  Tooth  V.  Bagwell  (a). 

Campbell, — If  the  demandant  does  not  begin  with  prov- 
ing his  seisin,  the  greatest  inconvenience  will  ensue.    In 

(a)  Anttf  Vol  2fp.27l. 


CASES  ON  THE 

this  case  a  great  deal  of  property  is  claimed  by  diis  writ 
of  right,  and  it  is  held  by  my  client  under  several  differ- 
ent titles,  and  nothing  is  more  probable  than  that  when 
all  these  titles  are  gone  through  by  us,  the  demandant 
may  prove  the  sebin  of  his  ancestor  as  to  some  very  small 
part  of  the  property. 

Mr.  Justice  Bosanqubt. — I  hold  myself  bound  by  the 
decision  of  the  Court  in  Tooth  v.  Bagwell.  In  a  case  on 
the  Northern  Circuit,  Mr.  Baron  Wood  considered  that 
there  should  be  a  previous  finding  of  the  seisin,  but  that 
is  not  so.  The  Court,  in  Tooth  v.  Bagwell,  held,  that  the 
tenant  should  begin,  though  the  seisin  of  his  ancestor 
must  be  proved  by  the  demandant  at  some  time  or  other. 
Anciently,  the  tender  of  the  demi-mark  put  the  party  on 
the  proof  of  his  seisin  in  some  particular  reign;  but  since 
the  limitation  of  writs  of  right  has  been  sixty  years,  it  is 
held  to  put  the  party  on  the  proof  of  his  seisin  within  that 
time.  However,  the  question  here  is,  whether  the  de- 
mandant must  prove  the  seisin  of  his  ancestor  in  the  fir^t 
instance,  or  whether  the  tenant  must  begin.  I  think  the 
tenant  must  begin. 

The  tenant  began  and  went  through  his  title.  The  de- 
mandant's leading  counsel  then  addressed  the  Jury  and 
went  into  his  evidence;  and  the  leading  counsel  for  the 
tenant  replied. 

The  Grand  Assize  found  for  the  tenant. 

Jems,  Talfourd^  and  Justice,  for  the  demandant. 

Campbell  and  72.  V.  Richards,  for  the  tenant. 
lAttomvt-Chikote,  sod  WhiU.^ 
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HEREFORD  ASSIZES. 


BBFORE  HR.  BARON  GURNEY. 


Rex  r.  James  Gammon.  August  7th, 

Indictment  for  carnally  knowing  and  abusing  Char-  m  in  a  case  of 

1  Till  1M11  !<•  '^"P**  ****"   "*■ 

lotte  Powelli  a  child  under  ten  years  old.  not  been  suffi- 

The  child  proved  the  offence,  and  Mr.  WooUett,  a  sur-  ^oTtr^pm™ 
geon.  stated,  that  he  found  considerable  local  inflammation  ^^  hynen,  the 

**  '  o0^nce  is  not 

about  the  parts  of  the  child,  and  that  the  hymen  had  been  complete. 
recently  ruptured,  and  that  he  had  no  doubt  that  pene- 
tration had  taken  place;  and  it  was  also  proved  by  the 
mother  of  the  child,  that,  on  examining  the  chUd,  she 
found  semen  within  the  pudendum* 

Mr.  Baron  Gubney. — I  think  that  if  the  hymen  is  not 
ruptured  there  is  not  a  suflScient  penetration  to  constitute 
this  offence.  I  know  that  there  have  been  cases  in  which 
a  less  degree  of  penetration  has  been  held  to  be  sufficient; 
but  I  have  always  doubted  the  authority  of  those  cases; 
and  I  have  always  thought,  and  still  think,  that  if  there  is 
not  a  sufficient  penetration  to  rupture  the  hymen,  it  is  not 
a  sufficient  penetration  to  constitute  this  offence. 

Verdict — Guilty. 
GreaveSf  for  the  prosecution. 

Godson,  for  the  prisoner. 

[Attornies— Grj^A»,  and ,"] 

See  the  caies  of  lUjr  ▼.  Cox,  most  sadsfactory  evidence  that  it 

mUe,  p.  297,  and  Rex  ▼.  Wedge,  really  occurred.  In  BuMen'x  case»  I 

aUe,  p.  298.    As,  under  the  pre-  Ea.  P.O.  438,  it  was  held,  that  there 

sent  state  of  the  law,  penetration  might  be  a  sufficient  penetration 

is  really  the  whole  offence,  it  is  to  constitute  the  offence»  although 

highly  proper  that  there  should  be  the  hymen  had  not  been  ruptured. 
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NOTTINGHAM  ASSIZES. 


1832. 


In  cue  for  fell- 
ing goods  under 
a  diitreit,  with- 
out appraise- 
ment, if  the 
sum  produced 
is  less  than  the 
fair  value  to  the 
tenant,  he  may 
recover  the 
difference  with- 
out any  allega- 
tion of  special 
damage. 


Knotts  9.  Curtis* 

X  HIS  was  an  action  on  the  case  for  an  excessive 
tress.  The  plaintiff  failed  in  proTing  any  of  the  counts 
in  the  declaration,  except  one,  stating  that  the  defen- 
dant sold  the  goods  without  having  them  previously  ap- 
praised, under  statute  2  W.  &  M.  sess.  1,  c.  5,  s.S.  The 
sale  was  by  public  auction,  and  fairly  conducted;  but  the 
full  value  of  the  goods  to  the  plaintiff  was  not  obtained. 
The  count  was  framed  on  statute  11  Geo.  2,  c.  19,  s.  19, 
and  no  specific  damage  was  stated  in  it 

It  was  objected-,  on  the  part  of  the  defendant,  that,  as 
this  was  an  irregularity  in  the  conduct  of  a  distress,  in 
order  to  entitle  the  plaintiff  to  recover  on  this  count,  he 
should  both  state  and  prove  that  specific  damage  had 
resulted  to  him  from  the  omission  to  appraise;  the  statute 
enacting,  that  the  party  aggrieved  by  the  irregularity 
shall  "recover  full  satisfaction  for  the  special  damage  ke 
shall  have  sustained  thereby,  and  no  more,  in  any  action^ 
^e.;"  and  that,  unless  special  damage  was  proved,  the 
defendant  was  entitled  to  a  verdict. 


Mr.  Justice  J.  Parke. — The  measure  of  the  damages 
to  be  recovered  by  the  plaintiff  upon  this  count,  is  the 
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difference  between  the  amount  of  the  rent  discharged  by  i8a2. 
the  sale,  and  the  fair  value  to  the  tenant  of  the  goods 
which  have  been  sold.  If  the  landlord  sell  fairly^  for  the 
best  price  which  can  be  obtained^  and  which^  doubtless^ 
was  in  this  case  donCi  he  will  be  protected  if  all  his  pro« 
ceedings  are  regular,  although  the  full  value  of  the  goods 
may  not  be  obtained ;  but  until  an  appraisement  is  made, 
the  landlord  has  no  right  to  seU,  but  only  to  keep;  and, 
until  sale,  the  tenant  has  a  right  to  come  in  at  any  time 
and  redeem  his  goods.  The  sale,  therefore,  being  illegal, 
the  tenant  is  entitled  to  the  damages  he  has  sustained 
thereby,  t.  e.  to  the  difference  between  the  fur  value  of 
the  goods  to  him,  and  the  amount  of  the  rent  discharged 
by  theproduce  of  the  sale;  and  as  this  damage  is  the  re* 
suit  of  the  illegal  sale,  it  need  not  be  specially  stated  in 
the  count.  In  this  case  the  amount  of  rent  discharged  by 
the  sale,  after  deducting  all  expenses,  was  5/.  10«.  /  the  va- 
lue of  the  goods  to  the  tenant,  as  is  proved,  was  17/,;  the 
verdict,  therefore,  must  pass  for  1  \L  10«. 

Miller,  for  the  plaintiff. 

Adams,  Serjt.,  and  Clinton,  for  the  defendant. 
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OLD  BAILEY  APRIL  SESSION, 


1832. 


BEFORE   LORD   TEMTERDEN,   C.  J.|    MR.    BARON    VAUOHAN, 
MR.  JUSTICE  ALDERSONi  AND  N.  KNOWLYS^  ESQ., 

RECORDER. 


1832. 
Apnl  6th. 

It  is  not  every 
slight  prowfca- 
Horn,  even  bff 
a  blow,  whidi 
will,  when  the 
party  receiving 
it  strikes  with  a 
deadly  weapon 
and  death  en- 
sues, reduce  the 
crime  from  mur- 
der to  man- 
slaughter. 


Rex  v.  Daniel  Lynch. 

X  HE  prisoner  was  indicted  for  the  wilfiil  murder  of  Wil* 
fiam  Harrington. 

It  appeared  that  the  prisoner  and  the  deceased,  who  had 
been  for  three  or  four  years  upon  terms  of  intimacy,  had 
been  drinking  together  at  a  public  house  on  the  night  of  the 
27th  of  February,  till  about  twelve  o'clock;  that,  about  one, 
they  were  together  in  the  street,  when  they  had  some  words, 
and  a  scuffle  ensued,  during  which  the  deceased  struck  the 
prisoner  in  the  face  with  hb  fist,  and  gave  him  a  black  eye. 
The  prisoner  called  for  the  police,  and,  on  a  policeman 
coming,  went  away.  He,  however,  returned  again  between 
five  and  ten  minutes  afterwards,  and  stabbed  the  deceased 
with  a  knife  on  the  left  side  of  the  abdomen.  The  pri* 
soner*s  father  proved,  that  the  knife,  a  common  bread  and 
cheese  knife,  was  one  which  the  prisoner  was  in  the  habit 
of  carrying  about  with  him,  and  that  he  was  rather  weak 
in  his  inteUects,  but  not  so  much  so  as  not  to  know  right 
from  wrong. 

Lord  Tenterden,  in  summing  up,  said — It  is  not  every 
slight  provocation,  even  by  a  blow,  which  will,  when  the 
party  receiving  it  strikes  with  a  deadly  weapon,  reduce 
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the  crime  from  murder  to  manslaughter.  But  it  depends  1832. 
upon  the  time  elapsing  between  the  blow  and  the  injury ; 
and  also,  whether  the  injury  was  inflicted  with  an  instru- 
ment at  the  moment  in  the  possession  of  the  party/ or  whe- 
ther he  went  to  fetch  it  from  another  place.  It  is  uncer- 
taiui  in  this  case,  how  long  the  prisoner  was  absent  The 
witness  says  from  five  to  ten  minutes,  according  to  the  best 
of  his  knowledge*  Unless  attention  is  particularly  called 
to  it|  it  seems  to  me  that  evidence  of  time  is  very  uncer- 
tain. The  prisoner  may  have  been  absent  less  than  five 
minutes.  There  is  no  evidence  that  he  went  anywhere  for 
the  knife*  The  father  says^  it  was  a  knife  he  carried  about 
with  him^it  was  a  common  knife,  such  as  a  man  in  the  pri- 
soner's situation  in  Ufe  might  have :  for  aught  that  appears, 
he  might  have  gone  a  little  way  frcnn  the  deceased  and 
then  returned,  still  smarting  imder  the  blow  he  had  receiv- 
ed. You  will  also  take  into  consideration  the  previous 
habits  and  connection  of  the  deceased  and  the  prisoner 
with  respect  to  each  other.  If  there  had  been  any  old 
grudge  between  them,  then  the  crime  which  the  prisoner 
committed  might  be  murder*  But  it  seems  they  had  been 
long  in  habits  of  intimacy,  and  on  the  very  night  in  ques- 
tion, about  an  hour  before  the  blow,  they  had  been  drinking 
in  a  friendly  way  together*  If  you  think  that  there  was 
not  time  and  interval  sufficient  for  the  passion  of  a  man 
proved  to  be  of  no  very  strong  inteUect  to  cool,  and  for 
reason  to  regain  her  dominion  over  his  mind,  then  you 
will  say  that  the  prisoner  is  guilty  only  of  manslaughter. 
But  if  you  think  that  the  act  was  the  act  of  a  wicked,  ma- 
Ucioue,  and  diabolical  mind,  (which,  under  the  circum- 

■ 

stances,  I  should  think  you  hardly  would),  then  you  will 
find  hioi  guilty  of  murder* 

Verdict— Guilty  of  manslaughter  only. 
Barry,  for  the  prisoner* 


CASES  AT  THE 


OLD  BAILEY  MAY  SESSION,  1832. 

BEFORE  MR.  JUSTICE  LITTLEDALE,   MR.    BARON  BOL- 
LAND,  AND  MR.  JUSTICE  ALDERSON. 


May  17M.  Rex  r.  NOAKES. 

Sembu,  that        X  HE  prisoner  was  indicted  under  the  56th  section  of 

baU,  which,  are  r^  r-*         a         ^ao       i  •  i  «  mi 

long  poles  osed  the  6  Geo.  4,  c.  108,  which  enacts,  "  That  if  any  persons, 
car^uibi  of  ^  ^®  ^^®  number  of  three  or  more,  armed  with  fire-arms,  or 
•pirite,  are  not    other  offensive  weapons,  shall  be  assembled  in  order  to  be 

onennve  wea-  **' 

pom  within  the    aiding  and  assisting  in  the  illegal  landing  of  uncustomed 

meaning  of  the  .  /*•     j-  j  -j- 

0Geo.  4,  c  108,  goods,  every  person  so  oiiending,  and  every  person  aiding, 
'^prijoner  abetting,  or  assisting  them,  shall,  being  thereof  convicted, 
ought  not  to  be   be  adjudged  guilty  of  felony,  and  suffer  death  as  a  felon.** 

convicted  uppn  -»-ii.ti»t  ••  «i 

the  evidence.of  F rom  the  cvidcncc  for  the  prosecution,  it  appeared,  that 
acoompUcM^un-  Al>out  a  hundred  persons  were  assembled,  about  twelve 
coofirmed  by      o'clock  at  night,  at  a  place  upon  the  Sussex  coast,  for  the 

other  testimony.  o     »  r  r^  > 

purpose  of  landing  smuggled  goods;  that  they  were,  as  is 
usual  on  such  occasions,  divided  into  two  different  parties; 
one,  called  the  company,  who  had  bats  in  their  hands  for  the 
purpose  of  carrying  the  tubs  of  spirits,  (which  bats  were  hop 
poles  about  seven  feet  in  length),  and  the  other,  the  protect- 
ing party,  who  were  armed  with  muskets.  The  prisoner 
was  one  of  the  company,  and  carried  a  bat;  but  it  appear- 
ed that  he  did  not  go  down  to  the  beach,  but  remained 
with  several  others,  who  also  had  bats,  at  the  distance  of 
a  few  fields  off,  for  the  purpose  of  preventing  any  who 
might  be  so  disposed  from  running  away  without  the  tubs, 
if  any  firing  should  take  place.  He  did  not  strike  any 
one  with  his  bat,  either  of  his  own  party  or  of  the  revenue 
oflBcers.  But  some  of  the  men  with  bats  struck  with  them 
some  of  the  preventive  men  on  duty.    A  witness  was  ask- 
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ed  whether  the  prisoner  had,  in  his  hearingi  engaged  any         i^^- 
persons  to  go  out^  and  what  he  said  to  them  ?  j^i^x 


Clarkson,  for  the  prisoner,  objected,  that  what  took 
place  previous  to  the  transaction  in  question  was  not  evi- 
dence against  him. 

Denman,  A.  G.^  for  the  prosecution,  replied,  that  it  was 
evidence,  under  the  particular  terms  of  the  act  of  Par- 
liament, necessary  to  establish  the  facts  required  to  be 
proved. 

Mr.  Justice  Littledale  was  of  opinion  that  the  evi- 
dence was  admissible. 

The  witness  stated  a  conversation  between  the  pri- 
soner and  the  landlord  of  a  public-house,  in  which,  when 
the  landlord  said  that  some  of  the  men  had  been  fright- 
enedy  the  prisoner  observed  "I  had  the  biggest  right 
to  be  afraid,  for  I  called  the  fire-arm  men,  and  went  down 
with  them,  and  brought  away  a  pair  of  tubs." 

This  and  some  other  part  of  the  evidence  depend- 
ed upon  the  testimony  of  two  accomplices;  they  stated, 
that  the  company  did  not  know,  before  they  went,  that 
there  was  to  be  any  firing,  or  any  men  with  fire-arms,  and 
that  their  object  was  to  land  the  goods  without  violence. 
After  the  firing  commenced,  the  prisoner  was  engaged  in 
preventing  the  people  from  running  away  without  the 
tubs. 

C.  PhillipSf  for  the  prisoner. — ^There  is  nothing  to  go 
to  the  Jury.  The  act  requires,  that  the  persons  must  be 
armed  with  fire-arms,  or  other  offensive  weapons,  for  the 
purpose  of  assisting  in  the  landing  of  smuggled  goods ;  and 
the  evidence  shews,  that  the  bat  which  the  prisoner  had 
in  his  hand  was  not  intended  as  an  ofiensive  weapon,  as 
it  was  the  thing  used  for  the  purpose  of  carrying  the 
tubs. 


•NOAKBB. 
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1832.  Mr.  Justice  Littledale,  (in  auinmiDg  up,  mier  aUai) 

said — You  will  have  to  consider  whether  bats  are  oflfen- 
sive  weapons  or  not  The  evidence  is,  that  they  are  used 
to  carry  away  small  casks.  But  as  they  may  be  used  for 
other,  vix,  for  offensive  purposes,  you  will  have  to  say 
whether  they  are  such  or  not.  Then,  was  the  prisoner 
there?  Two  of  his  accomplices  speak  distinctly  to  him.  If 
these  statements  were  the  only  evidence  against  him,  I 
should  not  advise  you  to  convict  upon  their  testimony.  It 
is  not  usual  to  convict  upon  the  evidence  of  one  accomplice 
without  confirmation;  and  in  my  opinion  it  makes  no  dif- 
ference  that  there  are  more  than  (Hie.  It  does  not  appear 
that  the  personsr  hired  were  hired  to  use  fire-arms«  The 
prisoner  is  not  proved  to  have  carried  any  fire-arms  him- 
self. Supposing  the  bats  to  be  offensive  weapons,  then  a 
person,  who,  after  the  fire-arms  had  begun  to  be  used,  as-, 
sisted  in  carrying  away  the  goods,  will  have  committed 
the  offence,  though  he  might  not  originally  have  gone  to 
assist  in  landing  with  fire-arms,  or  might  not  have  known 
at  that  time  that  fire-arms  were  to  be  used  at  all. 

Verdict — Not  guilty. 

Denman,  A.  G.,  Shepherd^  and  R.  Scarlett^  for  the 
Crown. 

C.  PUlUps  and  Clarkson^  for  the  prisoner. 
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1832. 

Rex  v.  Ann  Poulton.  May  18M. 

A  HE  prisoner  was  indicted  for  wilful  murder.    The  in-  To  justify  « con- 
viction on  an  in- 
dictment stated,  in  substance^  that  the  prisoner,  on  a  cer-  dictment  charg- 

tain  day,  was  delivered  of  a  female  basiard  child,  which  wUh'the^ui 
was  born  alive ;  and  that  she  afterwards,  to  wit,  on  the  rourderofachUd 

ofwhichshewas 

same  day,  a  certain  string  of  no  value,  around  the  neck  of  delivered,  and 
the  said  female  bastard  child,  did  bind,  tie,  and  fasten,  aihe,  the  Jury 
and  by  such  binding,  &c.,  the  said  child  feloniously  and  'Xi^ti'JSf^ 
wilfuUy,  of  her  malice  aforethought,  did  choke  and  strangle,  ^^  the  whole 

-  body  was 

AC*  brought  alive 

It  appeared  that  the  prisoner  denied  to  several  persons  |^°^ .^^  Totsuf- 
that  she  had  had  a  child :  but  it  was  afterwards  found  con-  ^5!f?^^^^^^  ^'^ 

child  had 

cealedinabox.  Three  medical  men  were  called  on  the  part  breathed  in  the 
of  the  prosecution:  the  first  said — *'It  frequently  happens  bh^"* 
that  a  child  is  bom  as  far  as  the  head  is  concerned,  and  ,  J^^^^^^ 

'  indictment  m 

breathes,  but  death  takes  place  before  the  whole  delivery  >uch  a  case 
is  complete.    My  opinion  in  this  case  is,  that  the  child  to  have  been 
had  breathed;  but«I  cannot  take  upon  myself  to  say  that  ^^J^l^* 
it  was  whoUy  bom  alive."    The  second  said — That  death  »'  ^^  ^*  ^^ 

,  1  •/•         ^'^ "®  prosecu- 

might  have  occurred  when  the  child  was  partly  bom,  if  no  tor;  but  evi- 
medical  man  was  present  to  assist  in  the  delivery.    The  primer  told  a 
third  said — "  It  is  impossible  to  say  when  the  child  re-  J*J^"  j^*  **** 
spired;  but  there  is  no  doubt,  from  the  state  of  the  lungs  mendoned  her 
when  they  were  examined,  that  it  had  breathed:  children  to  the  father  of 
may  breathe  during  the  birth."  ^t^ 

With  respect  to  the  child  being  illegitimate,  the  only  ^^o'rrtedy  has 
evidence  was  that  of  Mr.  Thomas,  the  superintendent  (^  to  be  sufficient 
the  police ;  to  whom,  on  his  asking  her  whether  any  one  fhTaUegati^^' 
beside  herself  knew  of  her  situation,  the  prisoner  said,  that 
she  had  never  told  any  one  but  the  father  of  the  child, 
and  diat  he  was  a  long  way  in  the  country ;  that  his  name 
was  Thomas  Harris  or  Harrison,  and  he  had  lately  got 
married. 

On  the  part  of  the  prisoner,  a  woman  proved,  that,  about 
three  weeks  before  the  delivery,  the  prisoner  asked  her  to 

VOL,  V.  % 


ion. 
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1832.  buy  her  a  piece  of  diaper  to  make  napkinsi  and  afterwards, 
seeing  her  again,  asked  her  if  she  had  bought  it,  and  de- 
sired her  '^  to  let  her  daughter  set  on  to  make  the  napkins.*' 

Mr.  Justice  Littlboale  (in  summing  up),  after  stating 
the  indictment,  said — The  allegation  is,  that  this  was  a 
female  bastard  child,  and  on  the  form  of  this  indictment  it 
becomes  necessary  to  prove  that  fact*  But  it  seems  to  me 
that  the  evidence  of  Mr.  Thomas  is  sufficient  to  make  it 
out,  if  you  believe  that  he  speaks  the  truth,  which  there 
does  not  appear  any  reason  to  doubt.  Then  the  material 
question  for  you  will  be,  was  the  child  born  alive.  For,  if  it 
was  not,  the  prisoner  cannot  be  convicted  of  the  murder. 
But,  if  you  think  there  is  sufficient  evidence  that  the  child 
was  born  alive>  then  you  will  inquire  if  the  prisoner  was 
the  cause  of  its  death ;  and  if  you  think  she  was,  you 
will  find  her  guilty  of  the  murder.  But  if  you  are  of 
opinion,  either  that  the  child  was  not  born  alive,  or  that 
the  prisoner  was  not  the  cause  of  its  death,  then  she  may 
be  found  guilty  of  endeavouring  to  conceal  the  birth,  if 
you  think  that  fact  is  made  out  under  the  provisions  of 
the  9  Geo.  4,  c.  31,  s.  14.  With  respect  to  the  concealment, 
it  seems  to  me,  that  the  putting  the  child  in  the  box  is  very 
strong  evidence  of  concealment,  coupled  with  the  denial 
of  the  fact  of  her  having  had  a  child  at  all ;  notwithstand- 
ing, there  is  some  little  evidence  of  previous  preparation 
in  the  ordering  of  the  napkins.  With  respect  to  the  birth, 
the  being  born  must  mean  that  the  whole  body  is  brought 
into  the  world ;  and  it  is  not  sufficient  that  the  child  re- 
spires in  the  progress  of  the  birth.  Whether  the  child 
was  born  alive  or  not  depends  mainly  upon  the  evi- 
dence of  the  medical  men.  None  of  them  say  that  the 
child  was  born  alive;  they  only  say  that  it  had  breathed: 
and  if  there  is  aU  this  uncertainty  among  these  medical 
men,  perhaps  you  would  think  it  too  much  for  you  to  say 
that  you  are  satisfied  that  the  child  was  bom  alive. 
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The  Jury  said,  they  thought  that  the  child  was  not  born        18S2. 
alive.  ^"^-v — ' 

.     ,  Rex 

Mr.  Justice  Littledale  then  told  them,  that  he  thought      Poulton. 
they  could  have  no  doubt  on  the  evidence  as  to  the  con- 
cealment. 

The  Jury  then  found  the  prisoner  not  guilty  of  the  mur- 
der; but  saidy  that  she  did,  by  disposuig  of  the  body  in  a 
box,  endeavour  to  conceal  the  birth. 

Clarkson,  for  the  prisoner. 

See  Archbold's  Criminal  Law,  pp.  333  etieg. 


BEFORE  NEWMAN  KNOWLYS^  ESO^  RECORDER. 


Rex  v.  Chalmers.  Mm^  24M. 

JORGERY. — The  prisoner  was  indicted  for  forging  An  indictment 
the  acceptance  of  a  bill  of  exchange.  The  offence  was  win  4,  for  a 
alleged  in  the  indictment  to  have  been  committed  on  the  nitJI^^"^^ 
12th  of  March,  1830  (which  was  in  the  reign  of  his  late  12*  of  March, 
Majesty,  King  George  the  Fourth) ;  and  the  indictmeilt  the  offence  to 
concluded, ''  against  the  peace  of  our  Lord  the  King/  «\^n8^t'\he 
At  the  conclusion  of  the  case  for  the  prosecution,  the  ?***^5  f'^^Sf    .. 

.  *^  '  Lord  the  King." 

prisoner's  counsel  objected  that  the  indictment  was  bad,  This  was  ob- 
as  it  concluded  "against  the  peace  of  our  Lord  the  King,'*  ^soon  as  the  case 
and  was  for  an  offence  alleged  to  have  been  committed  ?'  *^®  prosccu- 

^  ^  tion  had  closed* 

in  the  time  of  his  late  Majesty;  and  they  submitted^  that,  Ti>e  prisoner 
although  the  entire  omission  of  the  contrd  pacem  could,  and  the  fifteen 
since  the  statute  7  Geo.  4,  c.  64  (a),  only  be  taken  advan-  in^J^Jon^^^ht* 
tage  of  on  demurrer;  yet  the  stating  of  the  offence  to  have 

(a).Sect«  20,  set  forth  Gar.  Supp.  p.  40. 

z2 
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1832.  been  against  the  peace  of  his  Majesty,  at  a  period  before 
his  reign  began,  was  as  much  an  objection  as  it  would  have 
been  before  (he 'statute. 


Rex 

V* 
CBALlfBHa 


The  Recorder  reserved  the  point,  and  the  prisoner 
was  found — 

Guilty. 

C  PhiUips  and  Shtrgeon,  for  the  prosecution. 
Adolphus  and  Barry ^  for  the  prisoner. 


The  case  waa  afterwards  considered   by  the  fifteen 
Judges,  who  held  the  conviction  right 


OLD  BAILEY  JUNE  SESSION,  1882. 

BEFORB  MR.  JUSTICB  GA8ELEE  AND  MR.  JUSTICE 

JAMBS  PARKE. 

Rbx  V.  Smithies. 

Obsemitioiks       X  HE  prisoner  was  indicted  for  the  wilful  murder  of  El- 
tTher  hUS  ^«n  Twamley  by  setting  fire  to  his  own  house. 

upon  a  subject 

wards  becomes       -ddolphus^  in  Opening  the  case  for  the  prosecntioni  was 
matter  of  a        about  to  State  some  observations  made  to  the  prisoner 

criminal  cbarge  *»i«  ••ii 

against  him,       by  his  wife  on  the  subject  of  the  fire,  to  which  be  made 

and  to  which  .  • 

he  gave  no         «"  evasive  reply. 

direct  reply, 

tTillarrb^        Cf^^i'on,  for  the  prisoner,  stated  that  he  was  informed 
the  counsel  for    the  wife  was  in  Court,  and,  if  she  could  by  law  be  examin-* 


the  prosecution. 


ed,  would  give  a  direct  contradiction  to  the  proposed  state- 
ments; and  submitted,  that,  under  these  peculiar  circum« 
stances,  it  was  doubtful  whether  the  eridence  could  be 
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received^  and  therefore  the  statements  ought  not  to  be 
made. 

Mr.  Justice  Gasblbb  and  Mr.  Justice  J.  Parkb^  were 
both  of  opinion  that  the  statement  might  be  made  to 
the  jury;  and  that  the  circumstance  of  the  observations 
being  stated  to  have  been  made  by  the  wife^  who  could  not 
be  called  as  a  witness,  did  not  vary  the  general  rule,  that 
whatever  was  said  to  a  prisoner  on  the  subject-matter  of 
the  charge,  to  which  he  made  no  direct  answer,  was  re- 
ceivable as  evidence  of  an  implied  admission  on  his  part. 

Verdict — Guilty. 
Adolphus,  and  C  PhUUpSf  for  the  prosecution. 
Clarison,  and  Barry ^  for  the  prisoner. 

[Attomies —  ,  and  Humphrey*]. 

See  the  case  of  Rtx  y.  Swatkmt,  ante.  Vol.  4,  p.  548. 


OLD  BAILEY  DECEMBER  SESSION,  1832. 

BEFORE  MR.  BARON  BOLLAND  AND  UR«  JUSTICE 

BOSANQUET. 

Rex  v.  Catherine  Spillbr.  Dec.  4th. 

Manslaughter.— The/r^/  count  of  the  indict-  Any  penon, 

ment  charged  that  the  prisoner,  on  the  7th  of  Noyember,  ^\nedteai^°~ 
3  Will.  4,  at  &c.,  in  and  upon  one  Mary  Elizabeth  Lan-  pr-ctitioner  or 

'  *  '  not,  who  dealt 

don  feloniously  "did  make  an  assault;  and  that  the  said  with  the  life  or 

health  of  any 
of  his  Mi^etty'i 
•objects,  is 
hoond  to  have  competent  skill)  and  is  bound  to  treat  his  or  her  patients  with  care,  attentbn,  and 
assiduity;  and  if  a  patient  dies  for  want  of  either,  the  person  is  guilty  of  manslaughter. 

An  allegation  in  an  indictment,  charging  that  the  death  of  a  person  was  caused  by  a  plaster 
made  and  applied  by  the  prisoner,  is  sufficiently  proved,  by  shewing  that  three  plasters  were 
applied,  and  that  two  of  them  were  applied  by  the  prisoner,  and  the  third  made  fiivm  materials 
furnished  by  the  prisoner. 
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3^^'^  Catherine  Spiller  a  certain  plaster  made  and  prepared  by 
the  said  C.  S.,  with  certain  corrosive  and  dangerous  in- 
gredientSy  then  and  there  feloniously  did  put,  place^  and 
fix  upon  the  head  of  the  said  M.  E.  L.,  she  the  said  C.  S. 
tlien  and  there  well  knowing  the  said  plaster  so  made 
and  prepared  by  her  the  said  C.  S.  to  be  made  and  pre- 
pared with  corrosive  and  dangerous  ingredients;  and  that 
the  said  C.  S.^  by  such  putting,  placing,  and  fixing  the 
said  plaster  upon  the  head  of  the  said  M.  E.  L*  as  afore- 
said, then  and  there  feloniously  did  give  unto  the  said 
M.  E.  L.  divers  mortal  wounds  and  sores  in  and  upon 
the  head  of  the  said  M.  E.  L.,  of  which  said  mortal 
wounds  and  sores  the  said  M.  E.  L«,  from  the  said  7th 
day  of  November  in  the  year  aforesaid,  until  the  15th  day 
of  November  in  the  same  year,  at'*  &C;  did  languish,  &c. 
The  second  count  charged  that  the  prisoner,  on  &c.,  at  &c., 
in  and  upon  the  deceased  feloniously  'Mid  make  an  assault ; 
and  that  the  said  C.  S.  a  certain  plaster,  made  and  pre- 
pared by  her  the  said  C.  S.  with  certain  corrosive  and 
dangerous  ingredients,  then  and  there  feloniously  did  put, 
place,  and  fix  upon  the  head  of  the  said  M.  E.  L«,  by 
means  of  which  putting,  placing,  and  fixing  the  said 
plaster  upon  the  head  of  the  said  M.  E.  L.  as  aforesaid, 
the  said  M«  E.  L.  then  and  there  became  and  was  mortally 
sick  and  diseased;  of  which  said  mortal  sickness  and  dis- 
ease the  said  M.jE.  L«,  from  the  said  7th  day  of  Novem- 
ber in  the  year  aforesaid,  until  the  15th  day  of  November 
in  the  year  aforesaid,  at"  &c.,  did  languish,  &c. 

It  appeared  that  Mary  Elizabeth  Landon,  the  deceased, 
was  a  child  of  the  age  of  two  years  and  eight  months;  and 
that  for  the  last  eighteen  months  previousto  her  death,  she 
had  been  afilicted  with  scald-head ;  and  that  she  had  been 
attended  in  succession  by  two  physicians  and  a  surgeon, 
but  without  any  more  than  temporary  relief;  and  that,  in 
the  month  of  November,  1882,  the  deceased  was  taken 
to  the  prisoner,  who  applied  two  plasters  successively 
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all  over  the  deceased's  bead.  But  a  third  plaster,  which  1332. 
was  applied  the  last  before  the  deceased  died,  was  ap- 
plied by  the  child's  mother,  in  the  absence  of  the  prisoner, 
it  being  made  with  the  materials  whicb  had  been  given  Spiller. 
by  the  prisoner  to  the  mother  for  that  purpose.  It  was 
proved  by  two  surgeons,  that  there  was  a  general  slough* 
ing  of  the  scalp  of  the  deceased's  head,  which  had  caused 
the  death  of  the  deceased ;  and  they  stated,  that  in  their 
opinion  this  might  have  been  produced  by  the  plasters. 
There  was  no  evidence  at  all  to  shew  of  what  ingredients 
any  of  the  plasters  were  composed. 

AdolphuSi  for  the  prisoner. — Some  time  ago,  I  should 
have  argued  that  this  prisoner,  having  used  her  best  skill 
to  cure  the  child,  was  not  answerable,  although  she  was 
not  a  licensed  practitioner;  but  I  will  now  draw  the  atten- 
tion of  the  Court  to  the  form  of  the  indictment,  which 
charges  that  the  death  of  this  child  was  caused  by  the 
application  of  a  'plaster  made  of  corrosive  and  dangerous 
ingredients,  which  was  made  by  the  prisoner:  which  alle- 
gations ought  to  be  proved.  Now,  there  is  no  evidence 
that  any  one  plaster  caused  the  death,  nor  that  the  ingre- 
dients were  either  corrosive  or  dangerous,  or  that  any  of 
these  plasters  were  made  by  the  prisoner;  and  it  is  also 
not  proved  that,  even  if  any  plaster  caused  the  death,  it 
was  either  of  those  put  on  by  the  prisoner. 

Holland,  B. — It  is  my  opinion,  and  that  of  my  learned 
brother,  that  this  case  must  go  to  the  Jury.  The  indict- 
ment charges  that  the  prisoner  made  a  plaster  of  corrosive 
and  dangerous  ingredients,  which  was  put  on  the  child's 
head;  and  though  indictments  often  go  on  to  say,  that  the 
prisoner  '* caused  and  procured"  the  thing  to  be  done,  we 
think  that  if  the  plaster  was  made  by  the  direction  of  the 
prisoner,  that  is  enough.  As  to  the  question,  whether 
it  be  manslaughter  or  not,  the  Judges  have  considered. 
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1832.  that  any  person ,  whether  licensed  or  unlicensed,  who 
deals  with  the  life  or  health  of  any  of  his  Majesty's  sub- 
jectSy  is  bound  to  use  competent  skill,  and  sufficient  atten- 
tion; and  if  the  patient  dies  for  the  want  of  either,  the 
person  is  guilty  of  manslaughter. 

The  prisoner,  in  her  defence,  said,  that  in  thb  instance 
she  had  used  the  same  remedy  which  she  had  previously 
applied  with  success  to  other  persons. 

Seven  witnesses  (many  more  being  in  attendance)  were 
called,  who  stated  that  they  had  applied  to  the  prisoner 
to  cure  them,  or  some  member  of  their  families,  of  diseases 
of  which  regular  practitioners  had  not  been  able  to  cure 
them;  that  the  prisoner  had  cured  them;  and  that  they 
were  perfectly  satisfied  with  her  skill,  attention,  and  hu* 
manity  of  treatment. 

The  Jury  expressed  a  wish  that  the  case  should  go  no 
further. 

BoLLAND,  B.  (to  the  Jury) — The  law,  as  I  am  bound  to 
lay  it  down  (and  I  believe  that  I  lay  it  down  as  it  has  been 
agreed  upon  by  the  Judges,  for  cases  of  this  kind  have 
occurred  of  late  more  frequently  than  in  former  times),  is 
this — if  any  person,  whether  he  be  a  regular  or  licensed 
medical  man  or  not,  professes  to  deal  with  the  life  or 
health  of  bis  Majesty's  subjects,  he  is  bound  to  have  com- 
petent skill  to  perfprm  the  task  that  he  holds  himself  out 
to  perform,  and  he  is  bound  to  treat  his  patients  with 
care,  attention,  and  assiduity. 

Verdict — Not  guilty. 

Adolphus  and  C.  PMUip*,  for  the  prisoner. 

[Atlomiei— H(BmMr  4r  Co.] 

See  the  cases  of  Ru  ▼.  Xon^,  ofUe,  Vol.  4,  pp.  398  and  423,  and  the 
sttthoritiei  there  referred  to. 
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1832. 

COURT  OF  COMMON  PLEAS. 

Adjourned  Sittings  at  Westminster  qfier  Hilary 

Term,  1882. 

BEFOEE  LORD  CHIEF  JUSTICE  TINPAL. 


Cutler  and  Another  9.  Close*  jp^^  3^^ 

ixSSUMPSIT  to  recover  a  sum  of  702.,  upon  a  contract  Where  a  party 

1*  •  1'  3  J.'  •      J.  J  A        contracted  to 

for  proviuing  and  erecting  a  warm  air  stove  and  apparatus  tnppiy  and  erect 
in  a  chapel  at  Kilburn.     The  defendant  was  one  of  the  * ''""  ^  *P" 

'^  paratus,  for  a 

COnsreiration.  certain  sum  :^ 

On  the  part  of  the  plaintiffs^  it  was  proved  that  the  stove  tionforthe  price, 
was  erected^  and,  after  it  had  been  tried  for  some  time,  an  ^^^h  wu*tbat 
objection  was  made  to  the  position  of  some  of  the  air  pipes,  ^^  apparatus 

-  1  •111  IV  1  *  did  not  answer) 

and  an  alteration  had  been  made.    It  was  also  proved  by  that,  if  the  jury 
several  witnesses,  who  went  to  the  chapel  for  the  purpose  lubtumdai^^ 
of  giving  evidence,  that  the  effect  of  the  stove  was  const-  the  main,  though 

not  quite  so 
derable.  complete  as  it 

On  the  part  of  the  defendant,  the  clergyman  and  seve-  tbf cou^ie^and 
ral  of  the  congregation  proved,  that,  in  one  part  of  the  cha-  ^JJjJf  ^  "***• 

qOoq  at  a  rea^ 

pel  the  heat  was  very  great,  while  at  another  part  it  was  very  sonabie  rate,  the 

cold.    Some  of  the  witnesses  for  the  plaintiffs  attributed  would  i^tcrfiud 

the  inconvenience  to  the  mismanagement  of  the  servants  pi^^^  atduct- 

of  the  chapel,  and  some  of  those  for  the  defendant  con-  u>g  such  sum  as 

would  enable  the 

tended  it  was  caused  by  the  improper  placing  of  the  pipes,  defendant  to  do 
and  the  want  of  a  dry  drain.  Soon  after  the  alterations  q^\J[^  '^ 
had  taken  place,  the  defendant  wrote  a  letter  to  the  plain- 
tiffs, in  which  he  mentioned  the  imperfect  manner  in  which 
the  apparatus  had  been  executed,  adding  these  words  **  It 
cannot,  in  the  judgment  of  any  competent  ^person,  even 
now,  be  said  to  be  completed  in  such  a  way  as  to  satisfy 
us  as  trustees  of  a  chapel,  or  tradesmen  of  such  respecta- 
bility as  we  have  always  considered  you  to  be.'* 


Cutler 

V, 
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1832.  Wilde,  Scrj  t.,  for  the  defendant,  contended  that  the  plain- 

tiffs were  not  entitled  to  recover  the  price,  as  they  had 
not  made  the  stove  reasonably  fit  and  proper  to  answer 
Close        the  purpose  for  which  it  was  intended* 

BompaSf  Serjt.,  for  the  plaintiffs. — ^The  law  is  this:  If 
we  have  done  the  work  imperfectly,  they  may  bring  a  cross 
action  against  us;  but,  if  they  have  derived  any  advantage 
from  it,  they  must  pay  us  the  price.  They  have  kept  the 
apparatus  and  used  it;  and  their  letter  to  us  does  not 
point  out  any  specific  thing  to  be  done ;  if  it  had,  we  would 
immediately  have  done  it  They  only  speak  of  the  imper- 
fect numner  in  which  the  apparatus  had  been  executed, 
and  say,  that  it  could  not  be  said  to  be  completed  in  such 
a  way  as  to  satisfy  them  as  trustees  of  a  chapel,  or  the 
plaintiffs  as  tradesmen  of  respectability. 

TiNDAL,  C.  J«,  (in  summing  up),  said — This  is  an  action 
for  the  price  of  a  hot  air  stove,  which  the  plaintiffs  con- 
tracted to  erect  in  Kilbum  chapel.  The  contract,  which  was 
made  in  September  1829,  was  to  erect  a  powerfiil  stove 
for  a  price  not  exceeding  70/.    The  plaintiffs  say,  that 
they  have  performed  their  contract,  and  are  entitled  to  be 
paid.     On  the  contrary,  the  defendant  says,  that  the  ap- 
paratus is  not  at  all  of  the  sort  he  contracted  for,  and 
therefore  he  is  not  liable  to  pay  for  it.    The  law  on  the 
subject,  as  it  seems  to  me,  lies  in  a  narrow  compass.    If 
the  stove  in  question  is  altogether  incompetent  and  unfit 
for  the  purpose,  and^  either  from  that  or  from  the  situa- 
tion in  which  it  is  placed,  does  not  at  all  answer  the  end 
for  which  it  was  intended,  then  the  defendant  is  not  bound 
to  pay.    If  it  is  perfect,  and  the  fault  lies  in  mismanage- 
ment at  the  chapel,  then  the  plaintiffs  will  be  entitled  to 
recover  the  whole  price.     But  there  is  another  view  of  the 
case.  The  apparatus  may  be  in  the  main  substantial,  but  not 
quite  so  complete  as  it  might  be  according  to  the  contract; 
and,  in  that  case,  if  it  can  be  made  good  at  a  reasonable  ex- 
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pense,  the  proper  course  will  be  to  give  your  verdict  for  1332. 
the  plaintiffs,  deducting  such  sum  as  will  enable  the  defen- 
dant  to  do  that  which  is  requisite  to  make  it  complete. 
The  question  upon  this  part  of  the  case  will  be,  whether 
it  was  a  stove  calculated  to  answer  the  purpose  intend* 
ed,  though  it  might  not  be  altogether  and  completely 
sufficient  It  seems,  from  the  evidence,  that  the  de- 
fendant never  considered  this  as  a  complete  answer  to 
the  claim  until  the  present  action  was  brought,  because 
in  May  1831^  he  speaks  of  it  in  his  letter,  as  an  apparatus 
which  might  be  made  better,  and  not  as  a  complete  failure. 
It  appears,  from  the  evidence  on  both  sides,  that  the  stove 
does  warm  a  part  of  the  chapel,  but  not  the  whole.  If 
you  think,  as  the  defendant  says,  that  the  stove  is  of  no 
service,  not  at  all  answering  its  purpose,  then  you  will  find 
your  verdict  for  the  defendant.  On  the  contrary,  if  you  think, 
as  the  plaintiffs  say,  that  it  is  perfect,  and  that  the  fault  is 
in  the  management  of  the  fire,  &c.,  then  you  will  find  for 
the  plaintiffs,  and  give  them  the  full  price.  But,  if  you  are 
of  opinion  that  any  thing  is  required  to  be  done  to  make  it 
complete,  you  will  deduct  what  sum  you  think  right  on 
that  account. 

Verdict  for  the  plaintiffs — Damages  60/. 

Bompas,  Serjt,  and  Comyn,  for  the  plaintiffs. 
Wilde,  Serjt,  and  C.  CresgweU,  for  the  defendant 

[Attoraies — H.  H,  Dtmcombe,  and  Bell  ^  Co.'] 

See  the  case  of  MUner  v.  Tuck-  Cash  v.  Giles,  Vol  3,  p.  407;  and 
er^  Vol.  1  of  these  Reports,  p.  15;  De  Servanberg  v.  Buchanan,  post, 
Percmal  v.  BlaJce,  Vol.  2,  p.  614;      p.  343. 
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1832. 

j?ch.  ^th.  Day  9.  Da  VIES. 

It  win  not  pre-  Assumpsit.  The  first  count  of  the  declaration  stat- 
fr(nD  giving  eyi-  ^d,  that,  in  Consideration  that  the  plaintiff,  at  the  request 
^ wunttnhii  ^^ *®  defendant,  would  accept  a  bill  of  exchange  made 
declaration,  that  bv  him  for  35/.  12«.  6^.,  and  would  deliver  it,  so  accepted, 

he  hat  not  in- 
cluded that  part  to  defendant,  that  he  might  negotiate  it  for  his  own  bene- 

hb^rticu^^of  ^^«  ^^^  defendant  undertook  to  indemnify  him  from  any 
demand,  as  a     iQgg  qj  damage  for  or  by  reason  of  his  acceptance  of  the 

particular  u  on-  o  ¥  x         % 

ly  necessary  to  bilL  It  then  averred  the  acceptance,  &c.,  and  that  the 
mm  counts!^"  bill  had  long  become  due,  yet  the  defendant  did  not  nor 

would  indemnify  him  ;  in  consequence  whereof  the  holder 
commenced  an  action  in  the  Palace  Court  against  the 
plaintiff,  and  caused  him  to  be  arrested,  whereby  he  was 
kept  in  custody,  and  was  forced  to  give  a  bail-bond,  and 
to  pay  costs,  and  was  injured  in  his  business.  There  were 
counts  for  money  paid,  money  had  and  received,  &c. 
Plea — The  general  issue,  with  a  notice  of  set-off. 

The  particular  of  demand  was  as  follows :  —  *'  The 
plaintiff  seeks  to  recover,  under  the  indebUatue  eaunis  of 
the  declaration  in  this  cause,  the  sum  of  36L  19$.  6e»,  be- 
ing the  amount  of  a  certain  bill  of  exchange  drawn  by  the 
defendant  on  the  plaintiff^  and  accepted  by  the  plaintiff 
for  the  accommodation  of  the  defendant,  on  or  about  the 
22nd  day  of  June,  1830,  and  which  bill  the  plaintiff  baa 
been  compelled  to  take  up  and  pay,  together  with  costs, 
making  up  the  sum  of  50/.*' 

Toddy i  Serjt.,  contended,  that  the  plaintiff  must,  under 
this  particular,  be  confined  to  the  clum  stated  in  it 

TiNDAL,  C.  J.,  was  of  opinion  that  the  particular  was 
only  required  to  explain  the  common  counts,  but  that  the 
plaintiff  might  recover  on  the  special  count  any  damage 
which  he  had  sustained  in  consequence  of  the  dishonor  of 
the  bill,  and  was  not  confined  to  the  recovery  of  money 
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which  he  had  actually  paid.    It  did  not  follow,  that,  be*        1832. 
cause  a  particular  had  been  given  applying  only  to  the 
indebitatus  eounts^  therefore  the  plaintiff  was  precluded 
from  going  into  evidence  upon  a  special  county  to  which 
the  particular  did  not  profess  to  apply. 

Verdict  for  the  plaintifp— Damages  38L 

Wilde,  Serjt.,  and  Rogers,  for  the  plaintiff. 

Toddy,  Serjt,  and  A.  A.  Park,  for  the  defendant. 
[Attomies — J,  D.  Blahe,  and  CowhumJ] 


Temperlet  v.  Scott.  p^^^  ^^|^ 

ASSUMPSIT  on  a  policy  of  insurance  on  the  ship  Kin-  wheie  the  ex- 

nenley  Casde.  ^^^ 

The  examination  on  interrogatories  of  the  ship's  carpen-  ®'*"  JJ'*J*2''*'" 

ter,  who  was  abroad  at  the  time  of  the  trial,  was  used  on  the  pan  of  the 

the  part  of  the  plaintiff,  but  the  examination  in  chief  only  \,^  \^^^ 

croM-interrogft- 

Wilde,  Serjt,  for  the  defendant,  required  that  the  aa-  read  aa  pan  of 
swers  to  the  cross-interrogatories  should  be  also  read.         ^ 

Taddy,  Serjt.,  for  the  plaintiff,  contended,  that  he  was 
not  bound  to  read  them  on  the  part  of  the  plaintiff,  but 
that  if  the  defendant  wanted  them  he  might  introduce 
them  as  his  case. 

TiNDAL,  C.  J. — I  cannot  form  any  distinction  between 
the  examination  vivd  voce  and  the  examination  on  paper. 
If  the  witness  was  here,  the  cross-examination  would  im- 
mediately follow  on  the  examination  in  chief;  and  I  do 
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1832. 


Temperley 

0. 

Scott. 
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not  see  any  reason  why  they  should  be  separated  when 
the  examination  is  in  writing.  On  the  contrary,  it  rather 
seems  to  be  more  important  when  the  witness  is  absent 
that  the  whole  should  appear  at  once.  The  evidence  is 
not  sifted  till  the  cross-interrogatories  are  put* 

The  answers  to  the  cross-interrogatories  were  then  read. 

Nonsuit 

Taddy^  Serjt.,  R.  Alexander^  and  Addison^  for  the 
plaintiff. 

Wilder  Seijt.,  and  C.  Cresswell,  for  the  defendant 

lAXionaes—WiUiamion,  and  BeU^  B.] 


Feb.  9th. 

In  an  actbn  of 
cnni*  con«y  ic  c- 
ten  written  by 
the  wife  to  third 
penons,  before 
she  became  ac* 
quainted  with 
die  defendant, 
and  in  which 
■he  mentioned 
her  husband, 
are  receivable  in 
evidence  toshew 
the  terms  on 
which  they  were 
with  respect  to 
affection. 


Willis  v.  Bernard. 

Crim.  con. 

On  the  part  of  the  plaintiff,  in  addition  to  letters  writ- 
ten by  his  wife  to  him,  while  they  were  absent  from  each 
other,  it  was  proposed  to  read  one  which  was  written  by 
her,  before  she  became  acquainted  with  the  defendant, 
to  the  plaintiff's  brother,  who  was  a  clergyman,  on  the 
subject  of  some  arrangement  of  her  property  for  the  be- 
nefit of  her  husband  and  family. 

Spankie,  Serjt,  objected  to  this  as  a  novel  species  of 
evidence,  and  also  as  improper  to  be  received  upon  prin- 
ciple. He  contended,  that  when  a  wife  wrote  letters  to  a 
third  person,  there  was  not  that  security  for  the  honest 
and  bond  Jide  expression  of  sentiment  which  there  was  in 
letters  written  to  the  husband  himself,  as  various  reasons 
might  induce  her  to  gloss  over  or  conceal  matters  when 
communicating  with  a  third  person. 


A  Rule  nisi  was  obtained  in  Easter  Term,  whichi  after 
argument,  was,  in  the  course  of  the  same  term,  dis- 
charged.   See  1  Moore  ^  Scott,  584  (a). 

(a)  See  the  cases  of  Edwardt  v.      Stark.  192;  and  Hoare  v.  Allen,  3 
Crocks  4  Esp.  39;    Trdawney  v.      Esp.  276. 
Coleman,  1  B.  &  A.  90,  and  2 


Willis 
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TiNDAL,  C.  J. — I  think  it  is  receivable.  We  are  in  the 
habit  of  hearing  what  the  wife  has  said,  to  othe^  persons, 
of  her  husband,  and  I  do  not  see  why  we  may  not  hear  7. 

what  she  has  written  of  him.   The  letter  is  less  likely  to  be      ^^^^^^^ 
mistaken  than  the  oral  statements,  which  depend  upon  the 
recollection  of  a  witness.     But  I  will  take  a  note  of  your 
objection. 

The  letter  was  read. 

Verdict  for  the  plaintiff—- Damages  1000/. 

Wilde,  Seijt.,  and  Wightman,  for  the  plaintiff. 

Spankie  and  Storks,  Serjts.,  and  Thesiger,  for  the  de- 
fendant. 

[Attomies— TTAt/tofi  ^  G.,  and  J.  ^  W.  Lowe.'] 


De  Sewhanbero  r.  Buchanan.  Feb.  nth. 

Assumpsit  by  the  plaintiff,  as  indorsee  of  a  bill  of  ex-  A.  sold  a  pic 

change  for  200/.,  drawn  by  one  Marsack,  on,  and  accept-  Rembrandt 

ed  by,  the  defendant,  for  Marsack's  accommodation.   The  Sdi^y  JS^' 

consideration  for  the  bill  was  a  picture,  which  was  the  ^«°<»  *" "  ac- 
tion on  an  ac* 

property  of  the  plaintiff,  a   Dutch  Baron,  and  which  commodatioD 
Marsack,  who  was  a  picture  dealer,  saw  at  the  house  of  a  ^e  prio-^  aMo 

whether  there 
waa  a  warranty* 
or  only  a  representation.     The  picttire  was  kept  i-^HeUl,  that,  if  the  Jury  thought  there  was  a 
warranty,  and  that  it  was  broken,  then  they  should  and  their  verdict  fi>r  that  sum  which  they  con- 
sidered to  bf  the  actual  ndue  of  the  picture. 
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person  named  Child^  to  whom  it  was  sent  to  be  cleaned. 
Marsack,  when  he  saw  the  picture,  said  that  it  was  a 
very  pretty  picture^  and  that  he  should  like  to  have  it, 
but  had  no  money  to  pay  for  it.  Upon  this,  an  interview 
took  place  at  Child's  house,  between  the  plaintiff  and 
Marsack,  at  whi<ih  the  price  was  stated  to  be  SOOiL,  and, 
according  to  the  testimony  of  one  person  who  was  pre- 
sent, the  plaintiff  said — **  I  warrant  you  that  it  is  a  true  pic- 
ture of  Rembrandt's ;  I  am  an  ancien  militairef  and  would 
not  deceire  yon."  But  Child,  who  was  also  present  at  the 
interview,  stated  that  he  did  not  recollect  the  using  of  the 
word  **  warrant,"  and  that  he  did  not  think  that  it  was  used 
by  the  plaintiff.  He  also  said,  that  he  thought  it  a  very 
beautiful  picture;  but  he  was  not  asked  whether  he  thought 
it  was  a  Rembrandt.  The  bill,  when  it  became  due,  was 
in  the  hands  of  a  person  named  Gregory;  and,  on  his  ap- 
plying for  payment,  several  letters  were,  in  the  absence 
of  the  defendant  in  the  country,  written  by  hia  wife, 
requesting  time.  On  the  part  of  the  defendant,  several 
witnesses  were  called,  who  were  acquainted  with  the 
value  of  pictures,  who,  being  shewn  the  picture  in  ques- 
tion, said,  that  they  did  not  think  it  was  a  Rembrandt, 
or  even  a  Gerard  Dow,  who  was  his  pupil;  and  thai, 
in  their  opinion,  it  was  not  a  picture  which  a  connoisseur 
would  purchase  at  all.  They  varied  in  their  estimate  of 
its  value  from  251.  to  10/.  They  said  that  the  pencilling 
was  not  like  that  of  Rembrandt. 


Jndrews,  Seijt,  for  the  defendant,  submitted  that  the 
plaintiff  was  not  entitled  to  recover,  as  the  picture  had 
been  proved  to  be  comparatively  worthless,  as  it  was  not 
a  Rembrandt,  and  was  valued,  at  the  highest,  only  at  25A, 
and  was,  in  fact,  of  no  use  to  a  connoisseur  in  pictures. 
He  contended,  also,  that  the  letters  written  by  the  defen- 
dant's wife,  in  his  absence^  were  of  no  effect  in  the  case, 
as  they  were  not  written  to  the  -  plaintiff,  but  to  Mr.  Gre- 
gory, against  whom,  as  the  holder,  she  might  think  that 
her  husband  had  no  defence. 
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Wilde,  Serjt.,  for  the  plaintiff.— Under  the  circum-  1832. 
stances  of  the  case^  it  is  evident,  that  what  took  place  d^.  sewhan- 
did  not  amount  to  a  warranty,  and  that  Mr.  Marsack, 
who  was  a  dealer  in  pictures,  acted  upon  his  own  judg- 
ment in  the  matter.  In  the  case  of  Jendwine  v.  Slade  (a), 
which  was  an  action  to  recover  damages  on  the  sale  by 
auction  of  two  pictures,  one  of  which  was  stated  in  the  ca- 
talogue to  be  a  Sea  Piece,  by  Claude  Lorraine,  and  the 
other  a  Fair,  by  Teniers,  when,  in  fact,  they  were  only 
copies.  On  the  one  side  it  was  contended,  that  the  state- 
ment in  the  catalogue  amounted  to  a  warranty ;  and  on  the 
other^  that  it  was  not  a  warranty,  but  merely  a  statement 
of  a  supposed  fact,  upon  which  the  buyer  was  to  exercise 
his  own  judgment:  and  Lord  Kenyan  said«  it  was  impos- 
sible to  make  it  the  case  of  a  warranty,  as  the  pictures 
were  the  work  of  artists  some  centuries  back;  and  there 
being  no  way  of  tracing  the  picture  itself,  it  could  only  be 
matter  of  opinion ;  and  that  the  catalogue  only  imported 
that,  according  to  the  notion  of  the  seller,  the  picture  was 
the  work  of  the  artist  whose  name  was  set  against  it.  Now, 
the  opinion  of  the  Judge  in  that  case  will  clearly  apply  to 
the  present,  if  there  was  not,  in  fact,  any  warranty,  as  I 
submit  there  was  not;  for,  if  there  had  been,  Child,  who 
was  present  at  the  time,  must  have  heard  it  given. 


TiNDAL,  C.  J.,  in  summing  up,  said — The  question  is, 
whether  you  think  that  a  warranty  was^  in  fact,  given,  and 
that  it  was  broken  ?  For,  if  you  do,  you  must  find  your 
verdict  for  such  sum  as  you  think  to  be  the  real  value  of 
the  picture  (£).  But,  if  there  was  no  express  warranty, 
but  only  a  representation^  then,  as  there  is  no  evidence 


(a)  2  E«p.  N.  P.  C.  672. 

(6)  If  the  picture  had  not  been 
kept  by  Marsack,  the  plaintiff 
would  not  have  been  entitled  to 
recover  any  thin^  on  the  bill.  See 

VOL.  V. 


the  case  of  Lomi  y.  Tucker,  Vol. 
4,  of  these  Reports,  p.  15.  See  also 
Cutler  V.  Close,  ante,  p.  338,  and 
the  authorities  there  referred  to. 
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that  the  plaintiff  did  not  believe  that  the  picture  was  not 
a  Rembrandt,  he  will  be  entitled  to  recover  the  full  amount 
of  the  bill. 

Verdict  for  the  plaintiff  for  the  full 
amount 


Wilde,  Serjt.,  and  White,  for  the  plaintiff. 
Andrews i  Serjt.,  and  FoUeit,  for  the  defendant. 
[Attomiet —  /*  Dwicombe,  and  Lane."] 


A^oumed  Sittings  at  Guildhall,  after  Hilary 

Term,  1832. 


Tth,  t4M. 

If  A.,  without 
the  Bothority  of 
B.,  pledges  hia 
property  with 
C.,  a  Joint  ac- 
tion of  detinue 
it  maintainable 
by  B.  against 
both  A.  and  C. 


Garth  r.  Howard  and  Fleming. 

Detinue  for  plate.  Pleas — First,  the  general  issue 
by  each  defendant — Secondly,  a  plea  by  the  defendant 
Fleming  that  the  plate  was  deposited  with  him  as  a  se- 
curity for  a  sum  of  900L  advanced  by  him  to  the  other 
defendant,  Howard,  for  the  use  of  the  plaintiff — and  Third' 
WhethCTin^^swh  h*  another  plea  by  the  defendant  Fleming,  sUting  that 
an  action  a  Ter-  the  plaintiff  was  indebted  to  him  in  the  sum  of  200/.,  and 

diet  inay  be  tak* 

en  against  one     that  the  plate  was  pledged  for  the  debt.    The  replication 

defendant  only 
— Qumre, 

Statements 
made  by  the 
shopman  of  a 

whoUieftlnthe  and  the  defendant  Howard,  who  was  the  plain tiff*s  solici- 

in  Ws*^c*"    ^^^*  ^®°^  ^^^'^  *^  ^^®  General's  country  house  in  Dorset- 
absence,  can  on- 
ly be  received 

in  evidence  in  an  action  against  the  roaster,  when  they  relate  to  transactions  which  are  stiktly 
within  the  business  of  a  pawnbroker;  and  are  not  receivable  if  they  relate  to  an  advance  of  money 
not  within  the  terms  of  the  Pawnbroker's  Act. 

If  the  Jury,  in  such  a  case,  are  satisfied  that  B.  held  o«/  A.  as  a  person  authorised  to  pledge  hia 
property  for  the  purpose  of  raising  money,  they  may  find  a  verdict  for  both  defendants. 


traversed  the  pleas. 

It  appeared  that  the  plaintiff  was  the  son  of  General 
Garth,  who  died  about  the  latter  end  of  the  year  1829; 
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shire,  and  told  his  solicitor^  Mr.  Boswell,  that  he  was  come 
down  to  take  possession  of  the  goods,  which  consisted  of 

Oarth 

furniture  and  plate ;  and  in  consequence  two  boxes  of  plate,  «. 

accompanied  by  an  inventory,  were  sent  from  the  Gene-       Howard. 
ral's  bankers  to  Howard,  who  gave  a  receipt  in  this  form: — 

"  February  6th,  1880. 
"  Received  of  Mr.  Edward  Boswell  two  boxes  of  plate 
belonging  to  the  late  General  Garth. 

•'  For  Captain  T-  Garth, 
"  Edwd.  Jno.  Howard.*' 

It  was  also  proved,  that  anotherquantityof  plate,  which 
was  at  the  General's  town  house,  was  handed  over  to  Mr. 
Howard,  who  compared  it  himself  with  the  inventory.  The 
witness  who  proved  this  (who  was  the  town  solicitor  of  the 
General,)  said,  that  he  knew  that  Mr.  Howard  was  acting 
as  Captain  Garth's  solicitor,  and  that  the  captain  was  in 
pecuniary  difficulties. 

To  connect  the  defendant  Fleming,  who  was  a  pawn- 
broker, with  the  possession  of  the  plate,  a  demand  of  it 
was  proved  to  have  been  served  at  his  shop  on  a  young 
man,  who  told  the  person  who  served  it,  that  Mr.  Fleming 
was  at  Paris,  and  that  he  answered  for  him  when  he  was 
away.  It  was  also  proved  that  the  young  man  went  the 
same  day  to  the  office  of  the  plaintiff's  attorney;  and  it  was 
proposed,  on  the  part  of  the  plaintiff,  to  give  in  evidence 
what  he  said  there. 

TiNDAL,  C.  J.,  thought  that  he  ought  to  be  called  as  a 
witness;  and  that,  as  no  act  had  been  proved  to  have  been 
done  by  Mr.  Fleming,  they  could  not  treat  the  shopman 
as  his  agent,  and  give  his  declarations  in  evidence  to  affect 
his  master. 

Spankie,  Serjt.,   submitted,  that,  under  the  circum- 
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stances  of  the  case,  the  shopman  must  be  taken  to  be  the 
agent  of  his  employer. 

TiNDAL,  C.  J*,  said,  he  thought  that  it  would  be  go- 
ing further  than  the  Courts  had  ever  gone  before;  but 
that  he  would  receive  the  evidence  and  take  a  note  of  the 
objection. 

It  was  then  proved  by  the  plaintiff's  attorney  that  the 
shopman  said,  when  he  came  to  the  office,  that  Mr.  Flem- 
ing was  at  Paris,  and  requested  that  process  might  not  be 
sued  out  against  him  for  ten  days.  He  said,  it  would  be 
a  hard  thing  on  Mr.  Fleming,  who  had  advanced  Mr. 
Howard  200/.  upon  the  plate,  if  he  were  forced  to  give  it 
up.  He  also  said,  that  he  would  go  to  Mr.  Fleming's 
brother,  and  take  his  advice  as  to  what  he  was  to  do.  This 
was  on  the  17th  of  September,  and  the  attorney  waited 
till  the  1st  of  November,  when  he  wrote  a  letter  to  Mr. 
Fleming,  and  three  days  after  sued  out  process. 

fVildey  Serjt.,  for  the  defendant  Howard. — To  sustain 
this  action,  the  plate  should  have  been  shewn  to  be  poten- 
tially in  the  possession  of  Mr.  Howard  at  the  time  the  ac- 
tion was  brought.  Now  the  plaintiff  has  shewn  that  it 
was  out  of  his  custody  on  pledge,  and  on  a  pledge,  too,  ap- 
parently for  the  benefit  of  the  plaintiff. 

TiNDAL,  C.  J. — The  question  is,  whether  Howard  has 
wrongfully  pledged.  If  he  has  done  so  he  is  answerable. 
As  he  has  the  right  to  claim  the  plate,  as  between  him 
and  Fleming,  he  might  acquire  the  possession  of  it  from 
Fleming  by  paying  him  the  money  advanced  upon  it. 

Wilde,  Serjt. — It  was  not  in  his  power  at  the  time  of 
action  brought,  and  it  should  have  been  to  maintain  this 
form  of  action. 
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TiNDALj  C.  J. — I  think  it  may  be  considered  as  in  his 
power,  though  not  in  his  actual  possession. 

Garth 

V. 

Wilde,  Serjt.,  then  addressed  the  Jury  for  the  defen-      Howard. 
dant  Howard. 

Andrews,  Serjt,  addressed  the  Jury  for  the  defendant 
Fleming. 

Various  letters  were  put  in  and  read,  written  by  the 
plaintiff  to  the  defendant  Howard,  shewing  that  he  was 
in  very  great  want  of  money,  and  also  a  power  of  attorney 
dated  the  12th  of  December,  1828,  relating,  among  other 
matters,  to  the  raising  of  money  upon  some  books. 

Spankie,  Serjt,  for  the  plaintiff. — An  authority  to  pawn 
books  at  one  time  does  not  give  the  authority  to  pledge 
plate  at  a  considerable  time  afterwards.  But  the  power 
of  attorney  does  not  give  any  authority  to  pledge,  it  is  only 
to  sell  in  the  ordinary  way.  A  factor  could  not  pledge  by 
the  common  law,  though  he  could  sell.  It  is  not  shewn 
that  the  state  of  the  account  between  the  plaintiff  and  Mr. 
Howard  authorized  any  pledge.  He  who,  after  a  demand, 
detains  property  on  the  authority  of  a  person  who  obtain- 
ed it  iDegally,  is  a  co*delinquent,  and  liable  to  answer  for 
the  detention  as  much  as  the  person  from  whom  he  re- 
ceived it. 

TiNDAL,  C.  J.,  left  it  to  the  Jury  to  say  whether  there 
.was  any  authority  from  the  plaintiff  to  Howard  to  pledge 
the  plate;  for,  if  there  was  not,  the  verdict  must  pass  against 
both  defendants,  as  one  could  not  stand  in  a  better  situa- 
tion than  the  other. 

The  Jury,  after  some  consultation,  said  that  they  wish- 
ed, if  possible,  to  protect  the  pawnbroker;  but,  under  his 
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Lordship's  direction  found  a  verdict  for  the  plaintiff  ge- 
nerally. 

Spankie^  Serjt.,  and  Plait^  for  the  plaintiff. 

WUdCf  Serjt.^  and  FoUett,  for  the  defendant  Howard. 

Andrews t  Serjt.,  and  Godson^  for  the  defendant  Fleming. 

[Attomies — Whittlockt  and  Howard — Fleming^] 


In  the  ensuing  Easter  Term  a  rule  niH  for  a  new  trial, 
pursuant  to  the  leave  given,  was  moved  for  and  obtained. 
Which  rule,  after  argument,  was  made  absolute,  on  the 
ground,  that,  as  the  transaction  was  not  one  entered  into 
by  the  defendant  in  his  business  of  a  pawnbroker  (a),  the 
shopman's  declarations  were  not  admissible;  and  the  cause 
came  down  again  for  trial  at  the  adjourned  sittings  after 
Michaelmas  Term. 

(o)  The  Pawnbroker's  Act,  39  of  10/.  For  the  report  of  the 
&  40  Geo.  3,  c.  99,  only  allows  motion  in  banc,  see  1  Moore  & 
pledges  to  be  taken  to  the  amount      Scott*s  Reports,  p.  628. 


Dee,  20th,  Same  v.  Same. 

X  HE  same  evidence  was  given  as  on  the  former  trial,  with 
respect  to  the  delivery  of  the  plate  to  the  defendant  How- 
ard, and  also  as  to  the  service  of  the  demand  at  the  shop 
of  the  defendant  Fleming.  But  instead  of  giving  in  evi- 
dence the  statements  made  by  the  shopman  of  the  defen- 
dant Fleming,  the  shopman  was  called  as  a  witness,  and 
proved,  that,  about  the  1st  of  February,  1830,  he  went  to 
the  house  of  the  defendant  Howard,  and  looked  at  the 
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plate  in  question';  that  he  told  his  master  that  he  had  seen  1932. 
it,  and  that  the  200L  was  advanced  upon  it ;  and  it  was 
brought  to  his  master's  house.  He  further  stated,  that 
during  his  master's  absence  at  Paris  in  September,  the 
time  when  the  demand  of  the  plate  was  served  upon  him 
at  Ae  shop,  he  was  authorized  to  conduct  the  business  of 
the  shop ;  and  that,  in  consequence  of  such  service,  he  went 
to  the  oflSce  of  Mr.  Whitelock,  the  plaintiff's  attorney,  on 
behalf  of  his  master. 

He  was  then  asked  what  he  told  Mr.  Whitelock. 

Andrews^  Serjt.,  objected,  that  what  was  stated  by  the 
shopman  on  a  subject  not  within  the  scope  of  his  agency 
was  not  receivable  in  evidence. 

TiNDAL,  C.  J. — You  may  ask  him  whether  he  told  Mr. 
Fleming  afterwards  what  he  had  said  to  Mr.  Whitelock. 

The  witness  stated,  that  when  Mr.  Fleming  returned 
from  Paris  he  shewed  him  the  demand,  and  told  him  he 
had  been  to  Mr.  Whitelock  to  stay  proceedings  till  his 
return;  that  Mr.  Fleming  asked  him  whether  he  knew  that 
the  plate  was  Garth's;  and  he  replied,  that  he  did  not ;  that 
he  communicated  to  Mr.  Fleming  the  conversation  between 
Mr.  Whitelock  and  himself;  and  that  Mr.  Fleming  did  not 
say  whether  he  had  done  right  or  not;  that  he  told  Mr. 
Whitelock  it  would  be  a  very  hard  case  to  proceed  against 
Mr.  Fleming,  as  they  had  often  done  business  for  Captain 
Garth  before.  The  witness  further  stated,  that  no  duplp- 
caies  were  given  far  the  plate ^  and  that  Mr.  Howard  told 
him,  when  the  200/.  was  advanced,  that  he  wished  to  raise 
the  money  for  the  use  of  Captain  Garth,  as  be  had  done 
before. 

It  appeared  that  the  accounts  between  the  plaintiff  and 
Mr.  Howard  had  been  referred,  by  an  order  of  the  King's 
Bench,  to  Master  Goodrich,  who,  on  the  17th  November, 
1831,  stated,  by  his  allocatur ^  that  Mr.  Howard  had  re- 
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ccived  of  Captain  Garth  1776/.  lis.  5d,;  that  his  bills  of 
costs  delivered  amounted  to  ^5S/.  ISs.  I0d.f  of  which  788/. 
was  taxed  off. 

From  Mr.  Howard's  cash  account,  delivered  under  a 
Judge's  order,  it  appeared,  that,  on  the  1st  of  January, 
1830,  the  balance  in  his  favour  was  703/.  I8s.  lid.,  and 
that,  on  the  1st  of  February,  he  received  a  sum  of  300/. 
more.  The  200/.  was  included  in  the  account,  and  also 
10«.  for  expenses  connected  with  it;  but  these  were  struck 
out  by  the  Master  as  being  the  subject-matter  of  this 
action. 

The  bills  of  costs  were  produced,  and  the  following 
items  read — 

"  I5th  February,  1830— Clerk's  attendance  on  Mr.  Flem- 
ing, in  Brewer  Street,  to  request  him  to  call  at  my  office 
to  look  over  your  plate,  as  I  wished  him  to  advance  a  sum 
of  money  thereon. 

*'  I6ih — Attending  Mr.  Fleming  this  morning,  going 
over  the  whole  of  the  plate  with  the  inventory  delivered 
by  Mr.  Boswell. 

*'  Same  day — Attending  him,  when  he  informed  me  he 
would  lend  the  sum  of  200/L" 

Also  the  following — 

"  ISth  January,  1 830— Attending  Mr.  Fleming  this 
morning,  on  the  subject  of  a  dressing  case  and  a  diamond 
ring,  on  which  he  was  willing  to  advance  40/.  Attending 
for  duplicates,  and  paid  for  same  2s,  6dL  Writing  Lady 
A  stley,  informing  her  &c.  &c.,  and  sending  her  the  40/.  (a)." 

On  the  2nd  December,  1829,  a  letter  was  written  by 
Mr.  Howard  to  the  plaintiff,  commencing,  ''  My  dear 
Garth,"  informing  him  of  two  persons  who  had  suits 
against  him,  but,  not  being  willing  to  incarcerate  him, 
had  given  notice  of  the  fact.  It  concluded  with  these 
words — ''  Therefore,  if  you  are  not  off  five  minutes  after 
this  you  will  be  caught." 

(a)  The  nature  of  the  acquaint-  the  case  oiAttley  v.  Garth,  which 
ance  between  Captain  Garth  and  was  tried  in  the  Court  of  Common 
Lady  Astley  may  be  gathered  from      Pleas. 
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Wilde,  Seijt.9  applied  for  a  nonsuit. — It  is  not  like  an  1932. 
action  of  trover^  being  an  action  for  detaining  the  plate. 
The  case  assumed  on  the  part  of  the  plaintiff  is,  that 
Howard  has  pledged  the  plate  with  Fleming  for  a  sum  of 
200/.  Assuming  for  the  moment  that  the  action  may  be 
maintained  against  Howard,  yet  it  cannot  against  Flem- 
ing. The  common  action  of  trover  might  be  maintained, 
but  not  this. 

Spankie,  Serjt. — It  is  in  substance  an  action  of  trover, 
though  not  in  form. 

Tin  DAL,  C.  J. — I  will  reserve  the  point,  and  that  will 
let  in  the  other  question,  whether  in  this  action  there  can 
be  a  verdict  for  one  defendant  and  not  the  other. 

Wilde,  Serjt.,  then  addressed  the  jury  for  the  defendant 
Howard. — It  must  not  be  taken  that  the  sum  in  the  cash 
account,  appearing  to  the  credit  of  the  plaintiff,  was  the 
absolute  state  of  the  account,  but  the  state  subject  to  the 
bills  of  costs  which  were  running  on,  and  any  other  trans- 
actions; for  Howard  was  acting  generally  on  behalf  of  the 
plaintiff,  and  not  merely  as  his  attorney.  It  appears  that 
he  discharged  servants,  and  did  various  other  acts.  From 
the  cash  accounts,  it  appears  that  the  plaintiff,  having 
confidence  in  Howard,  left  him  a  general  discretion.  It 
is  no  matter  whether  Howard,  mistaking  the  state  of  the 
account,  pledged  this  plate.  The  plaintiff  cannot  now 
say  the  account  turns  out  differently  to  what  was  supposed, 
and,  therefore,  I  will  deny  that  I  gave  you  any  authority. 
It  is  clear  that  the  plaintiff  was  distressed  for  money;  and 
whether  there  was  a  balance  due  to  him  or  not,  if  Howard 
could  not  give  him  money,  it  would  be  necessary  to  raise  it 
upon  the  plate.  The  circumstances  of  the  case  import  an 
authority  to  Howard  to  raise  money  on  the  plate.  The 
instance  of  the  ring  and  dressing  case,  and  the  money  sent 
to  Lady  Astley,  or  otherwise  applied  for  the  plaintiff's 
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1832.  benefit,  shew  that  there  were  similar  dealiDgs  before.  It 
is  no  matter  whether  Howard  acted  improperly  or  not. 
These  two  parties,  Howard  and  the  plaintiff,  were  dis- 
tressed, and  the  authority  to  pledge  is  to  be  implied  from 
the  circumstances  and  documents  in  the  caae.  And  if  so, 
the  plaintiff  has  no  right  now,  having  had  the  benefit  of  the 
money,  to  turn  round  and  bring  a  speculative  action,  and 
try  to  cheat  the  pawnbroker  out  of  the  money.  Howard 
also  had  no  control  over  the  plate,  he  having  pledged  it 
with  the  pawnbroker. 

Andrews,  Serjt.,  for  the  defendant  Fleming. — The  trans- 
action was  clearly  not  one  entered  into  by  the  defendant  in 
his  capacity  of  pawnbroker.  It  is  evident,  from  the  letters 
between  the  plaintiff  and  Howard,  that  there  was  a  great 
intimacy  between  them;  and  Howard  had  pledged  with 
Fleming  for  the  plaintiff  before;  and  Fleming  had  reason 
to  conclude,  as  a  man  using  reasonable  caution,  that  How- 
ard was  clothed  with  authority  to  pledge  this  plate.  He 
has  advanced  the  200L  What  is  there  to  shew  that  How- 
ard had  no  aij^thority,  to  rebut  the  presumptive  evidence 
arising  from  the  circumstances  of  the  case?  For  what 
purpose  was  the  plate  delivered  to  Howard,  except  to  be 
used  to  raise  moneyy  according  to  the  necessities  of  the 
plaintiff,  as  they  occurred  ?  The  question  is,  what  was  the 
understanding  between  the  parties  at  a  time  when  they 
were  on  friendly  terms;  not  what  is  pretended,  now  they 
are  at  variance  and  Howard  is  unable  to  pay.  Why  was 
not  a  separate  action  brought  against  Howard?  Or  why 
was  not  the  action  brought  against  Fleming  alone ;  and 
then  he  could  have  called  Howard  to  explain  the  transac- 
tion. But  it  is  an  instance  of  cunning  to  shut  the  mouth 
of  Howard.  Why,  if  there  is  any  thing  in  the  present 
statement,  did  not  the  plaintiff  immediately  tell  Fleming 
that  he  had  not  given  the  authority  to  pledge  the  plate? 
The  statements  of  the  shopman,  in  the  absence  of  Fleming 


HILARY  TERM,  S  WILL.  IV, 

at  PariSf  do  not  affect  the  case.  Fleming  has  conducted 
himself  with  perfect  good  faith,  and  there  is  evidence  in 
the  ease  upon  which  you  may  say  that  he  acted  upon  rea- 
sonable grounds  as  to  the  authority  of  Howard  to  pledge 
for  tiie  purpose  of  raising  money. 

No  evidence  was  produced  on  the  part  of  either  of  the 
defendants. 

TiND4L,C.  J.,  in  summing  pp,said — ^This  is  an  action  to 
recover  the  value  of  some  plate,  which,  as  b  alleged  on 
the  part  of  the  plaintiff,  the  defendant  Howard  improperly, 
and  without  any  authority,  pledged  with  the  defendant 
Fleming.  The  question  is,  whether  the  plaintiff  did  au- 
thorise Howard  to  pledge  the  plate;  whether,  without  the 
evideace  of  direct  authority,  you>  from  the  circumstances, 
can  infer  that  there  was  an  authority;  for,  if  you  can,  you 
will  find  your  verdict  for  the  defendants.  If  you  think 
that  the  plaintiff  never  authorized  Howard  to  pledge  the 
plate,  or  to  hold  himself  out  as  a  person  having  authority 
to  deal  with  the  property  in  such  a  way»  then  you  will 
find  for  the  plaintiff  against  Howard,  on  the  ground  that 
he  acted  without  authority;  and  if  so,  then  Fleming  will 
also  have  acted  without  authority,  and  you  wiD  find  your 
verdict  against  him  also.  There  appears  to  have  been  a 
great  intimacy  between  the  plaintiff  and  Howard.  We  are 
to  draw  our  attention  particularly  to  the  date  of  the  16th 
February,  1830,  when  the  plate  was  pledged.  It  appears 
that,  on.  the  Snd  December,  1829,  the  plaintiff  was  in  con- 
siderable pecuniary  embarrassment,  as  a  letter  was  writ- 
ten to  him  by  Howard,  commencing  "  My  dear  Garth/' 
and  mentioning  circumstances  of  a  peculiar  nature  with 
regard  to  those  embarrassments.  The  next  transaction, 
in  order  of  time,  is  one  of  the  18th  January,  1830,  when, 
it  appears,  a  pledge  was  made  with  Fleming,  through 
Howard,  to  raise  money  for  the  purposes  of  Lady  Astley. 
It  may  be  a  question,  whether  the  articles  pledged  were 
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the  property  of  Lady  Astley ;  but  still,  whether  they  were 
or  not,  they  were  pledged  through  the  instrumentality  of 
Howard.  It  seems  clear  that  the  plate  was  obtained  for  the 
purpose  of  being  used  for  the  benefit  of  the  plain tifT;  and  the 
question  for  you  will  be,  whether  it  was  obtained  to  be  pledg- 
ed under  a  specific  authority,  to  be  given  in  each  individual 
case,  or  under  a  general  authority  to  pledge  for  the  pur^ 
pose  of  raising  money.  There  is  a  little  difference  as  to 
the  cases  of  the  two  defendants.  If  there  was  no  autho* 
rity  at  all  to  Howard,  there  is  an  end  of  the  case,  and  a 
verdict  must  pass  against  both.  But,  if  Howard  had  no 
specific  authority,  but  the  plaintiff  had  so  held  him  out  as 
his  agent  as  to  justify  Fleming  in  dealing  with  him  as  such, 
then  the  plaintiff  cannot  have  a  verdict.  For,  if  a  man 
holds  out  another  as  his  agent,  in  dealings  with  a  particu- 
lar person,  he  cannot  object  to  the  subsequent  conduct  of 
that  person,  unless  he  gives  notice  that  he  has  revoked  his 
authority. 


His  Lordship,  at  the  desire  of  Spankie,  Serjt,  after- 
wards told  the  Jury,  that,  in  the  cash  account,  it  did  not 
appear  that  any  advance  of  money  was  made  to  the  plain- 
tiff by  Howard,  aflter  the  time  of  the  pledging. 

Verdict  for  the  defendants. 


Feb.  14M. 

Iftheittbscrib- 
ing  witness  to 
the  acceptance 
of  a  bill  of  ex- 
change, being 
one  of  the  ac- 
ceptor's iamily, 
cannot  be  served 
with  a  subpoena 
in  consequence 
of  the  conduct  of 


Hill  and  Another  r.  Phillips. 

Assumpsit  on  a  bin  of  exchange  against  the  defen- 
dant, as  acceptor.  There  was  a  subscribing  witness  to 
the  acceptance,  whose  name  was  George  Phillips,  one  of 
the  defendant's  sons.  He  was  not  called;  but,  to  ac- 
count for  his  not  being  present,  it  was  proved,  on  the  part 

that  &inUy,  the  bill  may  be  read  without  hii  evidence. 
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of  the  plaintiflFsy  that  many  attempts  had  been  made  to 
subpoena  him^  but  without  success.  It  appeared  that  he 
lived  with  his  father,  and,  on  applications  at  the  house,  at 
different  hours  of  various  days,  answers  were  given  some- 
times that  he  was  out  of  town,  and  sometimes  that  he  was 
gone  out  for  a  walk.  One  witness  stated,  that,  when  told 
he  was  gone  out  for  a  walk,  he  watched  the  house  for 
hours,  but  did  not  see  him  return.  On  one  occasion,  he 
watched  from  five  in  the  morning  till  nine,  and  then  in- 
quired for  him.  The  servant  said,  he  had  been  gone  out 
an  hour.  The  witness  said,  it  is  impossible,  for  I  have 
been  watching  since  five.  The  servant  repUed,  laughing, 
'*  He  went  out  the  back  way  this  morning." 
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Wilde,  Seijt.,  for  the  plaintifi^,  referred  to  the  cases  of 
Crosby  v.  Percy  (a),  and  Burt  v.  Walker  (6),  and  con- 
tended, that  it  was  evident  the  witness  was  kept  out  of  the 
way;  and,  therefore,  the  bill  might  be  read  without  calling 
him. 


TiNDAL,  C.  J. — I  think  you  have  hunted  quite  enough 
after  George  Phillips.  It  is  evident  they  were  keeping 
you  at  arm's  length. 

The  bill  was  read,  and  eventually  there  was  a — 


(a)  1  Taunt.  364,  and  1  Gamp. 
303.  That  case  decides,  that,  "  if, 
upon  fair,  serious,  and  diligent  in- 
quiry, without  evasion,  an  attest- 
ing witness  is  not  to  be  found,  evi- 
dence of  his  handwriting  is  admis- 
sible, to  prove  the  attestation." 

(6)  4  B.  &  A.  697.  According 
to  this  case,  which  was  an  action 
upon  a  bail  bond,  the  clerk  of  the 
defendant  was  the  subscribing 
witness,  and,  when  he  was  sub- 
poenaed, sud,  that  he  would  not 


Verdict  for  the  plaintifis. 

attend,  and  the  trial  had  been  put 
off  twice,  in  consequence  of  his 
absence.  Search  had  also  been 
made  at  the  defendant's  house, 
and  in  the  neighbourhood;  and, 
upon  receiving  information  at  the 
defendant's  that  the  witness  was 
gone  to  Margate,  inquiry  was  there 
made  without  success.  It  was 
held,  that,  under  these  circum- 
stances, eridence  of  his  handwrit- 
ing was  admissible. 
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fFildCf  Serjt.,  and  IL  V.  Richardsg  for  the  plaintiffs. 
Hill  Erie,  for  the  defendant. 

Phillips 

[Attornies — Baxendale  Sf  Co,,  and  Greenfield,'} 


„  .  ,  .^.  EssERY  V.  Cobb. 

Feb.  lith. 

The  captain  ofa  ^iS'S'I/itfPiS/rfor  Work  and  labour.    Plea — The  general 

ship,  who  gives     • 
directioinforre-    "«"«• 

pain,  is  liable  to       The  plaintiff  was  a  ship-joiner,  and  the  defendant  was 

the  tradesman  "^  r  j  » 

inthe  first  in-  the  Captain,  but  had  not  any  share,  as  owner,  of  a  ship 
not  appear  th^  Called  the  Falcon.  It  was  proved  that  work  was  done  to 
any  credit  was    jjj^  gjjjp  ^^  ^jj^  amount  of  281.  5*.,  and  that  the  defendant 

given  to  the  ^  ' 

owneia.  was  the  Only  person  who  interfered  in  the  matter,  and  that 

he  gave  directions  for  various  alterations  to  be  made. 

Wilde,  Serjt,  for  the  defendant,  upon  this  proof,  ad- 
mitted that  the  verdict  must  pass  for  the  plaintiffl 

TiNDAL,  C.  J. — The  captain  is  liable  in  the  first  in* 
stance,  if  it  does  not  appear  that  any  credit  was  given  to 
the  owners. 

Verdict  for  the  plaintiff*— 28/.  5s. 

Taddy,  Serjt.,  and  Payne,  for  the  plaintiff*. 
tFilde,  Serjt.,  for  the  defendant. 

[Attornies — Wett  Sf  Morris,  and  Olwenon  Sf  Co.] 

See  the  case  of  Tlwmjaon  ▼.  Fin^  er  will  be  liable,  anless  it  be  sbevm 

den,yol4  of  these  Reports,  p.  that  the  dealing  was,  that  the  person 

158,  which  decides,  that,  '*  in  an  who  directed  the  work  to  be  done 

action  against  one  of  the  owners  should  be  looked  to  eidmiivefy/' 

for  work  done  to  a  vessel,  by  the  or-  See  also  Harrington  v.  Fry,  Vol.  1, 

deroftheslup'shttsband,ftucho^vn-  p.  289,  which   decides,  that  "a 
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person  ia  DOt  liable  for  goods  sup-  gistered  owner  of  a  ship  is  prund         iq^ 

plied  for  the  use  of  a  ship,  unless  /mU  liable  for  goods  furnished  for 

he  either  is  owner,  or  ^as  held  the  use  of  that  ship;  but  such  pre- 

himself  out  as  such,  or  has  made  sumption  of  liability  may  be  re- 

sn  express  promise  to  pay,  or  has  batted  by  evidence  of  the  credit 

received  profit  from  the  ship."  having  been  given  to  otheiB."  See 

And,  in  Cox  and  Others  v.  Reid,  also  the  next  case  of  Cattle  and 

Id.  602,  it  was  held,  that  "  the  re-  Another  v.  Duke. 


Castle  and  Another  r.  Dukk.  Feb.  isth. 

Assumpsit  {or  work  and  labour  in  repairs  done  to  ifapenon, 
the  ship  Laurel  of  Shields*    The  captain  was  called  as  a  gagee  as  well  as 
witness  for  the  plaintiiE  Ji^^'dll^SM 

for  repair!  to  be 

Bampas^  Serjt.,  for  the  defendant,  produced  a  bill  of  tionforthe]!^ 
the  plaintiff's,  headed  "  2%^?  Captain  and  Owner  of  the  ilStton^y"^ 
Ship,**  &c.,  and  objected  that  the  witness  was  incompe-  tradesman  a- 
tent,  as  he  was  himself  liable.  whether  he  gave 

the  direcdons 

TiNDAL,  C.  J. — Generally  speaking,  the  ship  builder  has  acter  of  broker, 
a  double  claim:  against  the  captain,  if  he  employs  him,  haying ^Inter- 
or  against  any  persons  whom  he  may  find  out  to  be  owners.  "*  *"  *•  ^*"- 
I  think  that  the  witness  is  competent;  but  I  will  take  a 
note  of  the  objection. 

The  captain  then  proved,  that  the  ship,  having  met  with 
an  accident,  was  taken  to  the  plaintiff's  dock ;  that  he  af- 
terwards saw  the  defendant,  who  told  him  to  have  done 
whatever  the  surveyors  ordered;  adding,  that  the  ship  was 
insured,  and  he  could  not  pay  the  dock  bill  until  he  had 
received  the  insurance.  He  further  stated,  that  he  told 
the  plaintifis  what  the  defendant  had  said  to  him.  A 
ship  owner  and  publican,  named  Browne,  was  also  called 
as  a  witness;  he  stated,  that  the  defendant  and  the  owner 
oi  the  ship,  Mr.  Leslie,  came  together  to  his  bouse,  and 
the  defendant  asked  him  (Browne)  whom  he  could  recom* 


360  CASES  AT  NISI  PRIUS» 

1832.  mend  to  do  the  work;  and  he  replied  by  recommending 
the  plaintiffs;  and  the  defendant  thereupon  told  him  to 
take  the  ship  to  them,  and  tell  them*  to  do  what  was  ne- 
cessary, and  no  more;  and  ako  told  him  to  get  them  to 
send  the  bill  to  him  (Browne),  that  he  might  look  it  over 
on  his  behalf.  It  did  not,  however,  appear  that  the  wit- 
ness told  the  plaintiffs  what  the  defendant  had  said  to 
him.  Browne  afterwards  saw  one  of  the  plaintiffs,  who 
told  him,  that  if  neither  Leslie  nor  the  defendant  paid, 
they  should  look  to  him. 

The  register  of  the  ship  was  put  in,  from  which  it  ap- 
peared that  Leslie  was  the  sole  owner,  and  the  defendant 
mortgagee.  The  defendant  had  also  acted  as  broker, 
and  gave  a  receipt  for  the  insurance,  which  was  also  put 
in. 

BompaSy  Serjt.,  for  the  defendant. — They  call  the  cap- 
tain, who  is  unquestionably  liable  if  he  gives  the  direc* 
tions  for  what  is  done;  and  it  does  not  appear  that  the 
work  was  done  expressly  for  the  owner.  The  defendant 
is  not  liable,  either  as  mortgagee  or  as  broker.  It  does 
not  appear  that  Browne  told  the  plaintiffs  that  Duke  was 
the  person  who  directed  him  to  get  the  repairs  done ;  and 
the  account  of  the  plaintiffs  was  sent  to  Browne.  Leslie, 
the  known  owner  of  the  vessel,  was  present  at  the  time 
when  Duke  and  Browne  had  the  conversation.  The  ship 
broker  is  bound  to  give  instructions  to  the  captain  as  to 
the  best  dock,  &c. ;  but,  to  make  him  personally  liable, 
he  must  himself  give  orders  to  the  party  doing  the  work. 
Leslie  has  compounded  with  his  creditors.  The  evidence 
only  is  of  Duke's  telling  Browne  to  get  the  repairs  done, 
but  not  of  Castle's  being  informed  of  this  by  Browne. 
There  is  no  evidence  that  Duke  ever  gave  any  orders  at 
the  dock.  Both  the  captain  and  Browne  come  to  dis- 
charge themselves.  The  6th  Geo.  4,  c.  110,  s.  45,  provides, 
that  where  the  mortgagee  enters  his  mortgage  on  the  regis- 
ter, he  shall  not  be  deemed  owner.    They  do  not  shew  that 
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Duke  lias  charged.  According  to  Browne's  evidencei 
Castle  said  to  him — **  If  Leslie  does  not  pay^  or  Duke 
does  not  pay^  I  will  make  you  pay***  The  receipt  for  the 
insurance  has  nothing  to  do  with  the  case;  as,  if  Duke 
was  liable  at  all,  he  was  so  personally,  and  must  pay,  whe- 
ther he  received  the  insurance  or  not. 

TiNDAL,  C.  J* — The  question  is,  whether  the  defendant 
gave  the  directions  for  the  work  only  in  his  character  of 
broker;  or  as  a  person  having  an  interest  in  the  vessel. 
It  appears  that  he  stood  in  an  ambiguous  character:  he 
was  not  only  intrusted  by  the  owner,  but  also  had  an  in- 
terest of  his  own  to  protect. 

Verdict  for  the  plaintiff. 

Wilde  and  Andrews,  Serjts.,  and  Knowles,  for  the  plain- 
tiff. 

Bampas^  Serjt,  and  /2.  C  NichoU,  for  the  defendant. 

[Attomiea — Brawnet  sa<l  WiUint.'] 

See  the  preceding  case  of  Euery  v.  Cobb,  and  the  cases  cited  in  the 
note  to  it. 


Hay  r.  Weakley.  Fe6.20fA. 

ivCTION  for  maliciously  suing    out   a  commission  of  inanacdonfor 
bankrupt  against  the  plaintiff.  ^^^IZ 

On  the  part  of  the  plaintiff  it  was  proved,  that,  in  De-  »*^<>n?f»»nk- 
cember,  1828,  the  defendant  made  an  aflSdavit  in  the  lufficientto 
Mayor's  Court  of  London,  that  the  plaintiff  was  justly  and  thaHb™  onii^ 
truly  indebted  to  him  in  610/.,  for  money  had  and  receiv-  "*^5^y|U  "' 

tupenedeat 
may  proceed 
upoo  strict  Uga}  groimdi,  and  does  not,  therefore,  famish  efidence  of  the  want  of  probable  cause. 

VOL.  V.  B  B 
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ed.  Upon  this,  process  issued,  the  plaintiff  was  arrested, 
and  removed  by  habeas  corpus  to  the  King's  Bench, 
where  he  continued  till  July,  1829,  and  was  then  dis* 
charged  by  an  order  of  Mr.  Justice  Bayhy.  The  afBda* 
vit  on  which  the  docquet  was  founded,  was  sworn  by  the 
defendant  on  the  31st  of  October,  18S9.  The  commis- 
sion was  dated  the  Snd  of  November,  1829.  It  was  after- 
wards superseded  by  the  Lord  Chancellor.  It  appeared, 
ako,  that  the  plaintiff  had  been  taken  before  a  magistrate, 
and  charged  with  felony,  by  a  person  named  Cnris;  but  the 
plaintiff  failed  to  shew,  by  the  witness  he  called,  that  the 
defendant,  although  he  was  proved  to  be  present  with  his 
solicitor,  then  made  the  subject-matter  of  his  claim  the 
foundation  of  a  criminal  proceeding. 

Mereweiher,  Serjt.,  was  addressing  the  jury  for  the  de- 
fendant, when-^ 

TiNDAL,  C.  J.,  inquired,  what  evidence  there  was  in 
the  case  of  the  want  of  probable  cause? 

JoneSf  Serjt. — There  is  the  supersedeas.  According 
to  Cotton  V.  James,  decided  in  the  King's  Bench  (a),  the 
slightest  evidence,  after  a  supersedeas,  is  sufficient  to  throw 
the  burden  of  proof  on  the  defendant.  If  a  man  swears 
against  me,  without  having  any  real  debt,  what  can  1  do 
to  shew  that  there  was  not  any? 

TiNDAL,  C.  J. — Supposing  you  had  taken  a  step  higher, 
and  brought  an  action  foe  maliciously  holding  to  bail, 
would  it  be  sufficient  to  prove  that  there  was  judgment 
as  in  case  of  a  nonsuit?  Or,  in  an  action  for  malicious 
prosecution,  why  does  not  proof  that  the  party  was  ac- 
quitted suffice?  The  supersedeas  may  have  proceeded 
upon  strict  legal  grounds. 

(o)  1  Bam.  &  Ad.  128. 
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Janetf  Serjt — It  was  in  fact  treated  as  a  question  of        1^32^ 
felony.   I  trust  your  Lordship  will  allow  the  case  to  go  to 
the  jury. 

TtNDAL,  C.  J. — I  must  tell  the  jury  at  last,  that,  although 
the  facts  are  proved,  they  do  not  amount  to  what,  in  law,  is 
a  want  of  probable  cause.  But,  as  the  defendant's  coun- 
sel has  partly  addressed  the  jury,  the  case  had  better  go 
on. 

The  case  proceeded,  and  eventually  there  was  a — 

Verdict  for  the  defendant. 

Janess  Serjt,  and  Curwood^  for  the  plaintiff. 

Mereweiher,  Seijt.,  and  Hoggins,  for  the  defendant 
[Attorntes — E,  liaaa,  and  R,  ColeJ] 


CoRBETT  and  Another  r.  Brown.  Feb.  25th. 

(yASE. — The  declaration  stated  in  substance,  that  the  A  tradesman 
plainti£%  before,  and  at  the  time,  &c.,  carried  on  the  busi-  ^^t  a  penoQ 
ness  of  warehousemen,  in  London;  and  that  on  the  16th  of  °^*°s  •  ^ 

'  repreaentanon 

April,  1830,  one  Henry  Brown  applied  to  them,  and  stated  of  the  meam  of 
that  he  was  about  to  commence  business  at  Norwich,  and  red  to  him,  such 
had  about  800/.  capital,  his  own  property^  to  commence  j^,rty*^n"  im- 
bosiness  with,  and  requested  them  to  sell  him  eoods;  and  mediately  refer- 

,     ,  ,  ^  ,    -      ,  ,  .  able  to  the  false 

referred  them  to  the  defendant  to  corroborate  his  state-  representaUon. 
ment,  of  which  the  defendant,  before  the  sale  of  the  goods,  tradesman  gives 
had  notice,  and  was  requested  to  inform  them,  if  the  said  jl^dlu-jur'^ 
Henry  Brown  had  such  capital  or  not;  and  that  he,  well  credit, he Gan< 
knowing  that  he  had  not,  falsely,  fraudulently,  and  deceit-  referee  answer- 
fully  informed  them,  in  answer  to  these  inquiries,  that  the  uSl*J^oned 
statement^was  perfectly]correct,  as  he  had  advanced  him  ^v  ^^ 

bb2 


Brown. 
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1832.         the  money;  in  consequence  of  which,  they  were  induced 
^ — * — ^       to  give  Henry  Brown  credit^  and  sold  him  goods  to  the 
V.  amount,  altogether,  of  700/.,  which  remained  unpaid,  and 

which  they  were  likely  to  lose.     Plea — the  general  issue* 

It  appeared  that  the  plaintiffs,  who  were  wholesale 
haberdashers  and  general  warehousemen,  carrying  on 
business  in  London,  were  applied  to  by  the  son  of  the 
defendant,  who  looked  out  goods  to  the  amount  of  nearly 
300/.  Before  they  were  sent  to  Norwich,  where  he 
stated  he  was  about  to  begin  business,  he  made  a  state- 
ment to  the  plaintiffs,  and  gave  a  reference  to  his  father, 
in  consequence  of  which  the  following  letter  was  written 
by  them  to  him: — 

''London,  April  16th,  1830. 

"Sir, — Your  son,  Mr.  Henry  Brown,  has  purchased 
goods  of  us,  and  referred  us  to  you,  in  order  to  cor- 
roborate his  statement  of  having  SOO/.  capital,  his  own 
property,  to  commence  business  with  at  Norwich.  We 
require  to  know  if  such  be  the  case.  Any  information 
you  may  please  to  give  will  oblige  us,  and  which  we  shall 
be  happy  to  apply  in  promoting  your  son's  object,  pro* 
vided  we  can  consistently  do  so.  We  shall  be  glad  of  an 
answer  by  return  of  post." 

The  defendant,  on  the  ITth,  wrpte  the  following  reply. 

''  Gentlemen, — In  reply  to  your  letter  of  yesterday,  I 
beg  to  acquaint  you,  that  the  statement  made  to  you  by 
my  son  Henry,  as  to  the  300/.,  is  perfectly  correct,  as  I 
advanced  him  the  money,  being  the  utmost  I  could  spare 
at  the  present  time,  in  consequence  of  having  a  numerous 
family.  I  hope  that  my  son's  dealings  with  you  will  always 
be  as  correct  as  the  present  statement.'* 

After  the  receipt  of  this  letter  the  goods  were  sent. 
The  plaintiffs,  on  the  whole,  supplied  goods  to  the  son  to 
the  amount  of  1200/.,  between  the  16th  of  April  and  the 
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4th  of  October,  when  he  stopped  payment,  a  bill  for  240/.  i832. 
having  become  due  that  day.  The  practice  of  the  plain- 
tiffs' house,  as  to  credit,  was,  that  all  goods  supplied  during 
the  current  month,  from  the  SOth  to  the  20th,  were  drawn 
for  at  two  months  on  the  Ist  of  the  succeeding  month. 
The  plaintiffs  had  always  an  account  running  with  the 
defendant's  son.  The  first  month's  supply  was  2901. 
9s.  ld.f  which  was  settled  by  a  cash  payment  of  100/., 
and  a  bill  for  the  remainder  at  three  months.  This  ex- 
tension from  two  to  three  months  was  an  indulgence  to 
him.  The  whole  of  the  goods  supplied  during  the  first 
three  months,  amounting  to  500/.,  were  paid  for.  A  wit- 
ness, in  the  employ  of  the  plaintiffs,  proved  that  it  was 
not  their  practice  ever  to  credit  persons  trading  on  a  bor- 
rowed capital.  A  letter,  dated  the  26th  of  March,  1830, 
addressed  by  the  defendant  to  bis  son,  was  put  in:  it  in- 
closed (accepted)  a  bill  for  200/.,  which  had  been  sent  down 
to  the  defendant  for  acceptance,  and  contained  this  pas- 
sage:— ''If  you  prefer  an  additional  100/.,  instead  of  se- 
curity, I  will,  on  receipt  of  your  note  for  SOO/.,  send  yoii 
another  100/.  acceptance.  Should  you  prefer  the  bill, 
instead  of  security,  draw  it  yourself."  Another  letter 
from  the  same  to  the  same,  dated  14th  of  June,  1880,  was 
put  in ;  it  contained  this  sentence: — **  I  also  received  8L 
and  15s.  for  a  quarter's  interest."  On  the  25th  of  Octo- 
ber, 1830,  a  commission  of  bankrupt  was  issued  against 
the  son,  on  the  petition  of  the  plaintiffs,  and  his  stock  in 
trade  was  sold  by  private  contract.  It  appeared  that  the 
defendant  had  not  proved  any  debt  under  the  commis- 
sion; but  the  bankrupt  had  inserted  the  300/.  as  a  debt 
in  his  balance  sheet. 

Janes f  Serjt.,  for  the  defendant. — In  order  to  charge  the 
defendant  in  this  action,  you  must  look.  First,  at  the  know- 
ledge, the  notion,  the  intentions  of  the  father.  Secondly, 
you  must  be  satisfied  that  it  was  the  father's  letter,  which 
induced  the  plaintiffs  to  trust  the  son;  and  Thirdly,  that 


CASES  AT  NISI  PRIUS, 

the  loss  was  occasioned  by  their  so  trusting  him.  The 
words  in  their  letter  arci  *  has  purchased i  not  *  is  about 
to  open  an  account  *  to  any  particular  amount.  That  the 
money  had  been  advanced,  in  one  sense  of  the  word,  has 
not  been  denied  3  and  the  charge  of  fraud  depends  on  the 
construction  of  the  word  '^advanced;'* — on  the  meaning 
which  the  father  bad  when  he  used  it  But  it  is  said  that 
the  father  recited  interest ;  true,  but  is  it  proved  that  he 
ever  demanded  it  ?  The  son  might  send  him  the  interest  to 
shew  that  he  was  going  on  well,  and  to  induce  him  to 
make  further  advances.  The  question  is,  did  the  fiither, 
at  the  time  he  wrote  the  letter,  ever  intend  to  require  the 
money  from  the  son.  If  he  had  ever  required  it,  this 
very  letter  would  have  furnished  evidence  against  him. 
But  9s.  Id.  in  the  pound  has  been  received  under  the  s<hi*s 
commission.  No  action  was  then  brought,  no  application 
was  then  made.  And  why  did  not  the  father  prove  under 
the  commission?  His  not  doing  so,  shews  that  he  did^not 
consider  himself  a  creditor  of  his  son.  It  is  said  that  the 
plaintiffs  never  commence  business  with  persons  on  a 
borrowed  credit.  If  they  meant  to  make  the  defendant 
liable,  they  should  have  communicated  that  in  their  letter 
to  him.  They  trusted  the  son  in  five  months  la  the 
amount  of  ISOO/.;  this  can  have  no  reference  to  the  8002. 
capitaL  The  property  inquired  about  would  be  pm^* 
portioned  to  the  dealings  in  amount  Again,  the  dealii^ 
in  the  first  month  amount  to  S90/. ;  in  three  months^  to 
500/.;  and  every  ferthing  of  that  is  paid.  Taking  the 
letter  to  be  a  guarantie,  which  it  is  not,  it  would  not  be  a 
guarantie  for  all  time.  In  construction  of  common  sense, 
the  father  cannot  be  considered  the  cause  of  the  loss  sus- 
tained by  the  plaintiffs.  The  loss  was  occasioned  by  their 
own  negHgence.    They  made  die  son  a  bankrupt 


TiNDAL,  C.  J.  (in  summmg  up)  said — ^The  question, /r«/, 
is,  whether  there  was  that  false  and  fraudulent  representa- 
tion of  which  the  plaintiffs  complain:  and,  secondly ^  if 
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there  was,  what  is  the  damage  which  they  have  sustained        iga2. 
in  consequence  of  such  false  and  fraudulent  representa-  " 

CORBETt 

tion«     The  representation  must  not  only  be  false,  but  false  p. 

to  the  defendant's  own  knowledge.  If  he  has  made  a 
representation  which  was  untrue  to  his  own  knowledge, 
then  he  is  answerable  for  the  damage,  which  would  natur* 
ally  and  properly  flow  from  such  representation.  The 
goods  it  seems  were  looked  out,  but  not  delivered ;  they 
were  still  detuned  in  the  custody  of  the  pkdntiffis,  and  not 
delivered  over  so  as  to  make  them  the  property  of  the  de» 
fendant's  son.  They  were  at  liberty  to  waive  the  purchase 
or  confirm  it.  You  must  ask  yourselves  this  question, 
whether  you  think  the  object  of  the  inquiry  was  suflS- 
ciently  stated  in  the  letter  of  the  plaintiffs.  If  the  letter 
of  the  defendant  had  stopped  at  the  words  "is  perfectly 
correct/'  then  the  effect  would  have  been  in  the  words  of 
the  letter  of  inquiry;  but  it  goes  on  with  an  explanatory 
statement,  "  as  I  advanced  him  the  money."  The  first 
inquiry  for  you  will  be  (putting  these  two  letters  together), 
whether  the  father  intended  to  convey  to  the  plaintiffs 
the  idea  that  his  son  had  SOOk  his  own  property,  in  con- 
tradistinction to  money  lent.  If  you  find  this  proposition 
in  the  affirmative,  then  you  will  go  on  to  inquire,  whether 
it  was  false,  and,  if  false,  whether  it  was  so  to  the  know- 
ledge of  the  defendant.  They  put  in  two  letters,  written 
about  a  fortnight  before  the  letter  of  iiHjuiry,  by  the 
father  to  the  son,  for  the  purpose  of  shewing  that  the 
money  was  borrowed.  [His  Lordship  read  and  comment- 
ed upon  the  letters  and  then  continued.]  Do  you  or  not 
feel  yourselves  justified  in  saying,  that  the  negotiation  for 
the  loan  was  afterwards  carried  into  effect ;  and  that  the 
300/.  was  money  borrowed,  and  not  money  given?  Did 
the  father  understand  the  nature  of  the  inquiry?  and,  if  he 
did,  did  he  intend  to  represent  that  the  son  had  300/.  his 
own  property?  Then  as  to  the  damages,  the  verdict  must 
be  for  such  damage  as  is  justly  and  immediately  referable 
to  the  falsehood  of  the  statement.    The  goods  first  pur- 
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1832.  chased » to  the  amount  of  500/.,  have  been  paid  for;  but 
600/.  worth  since  have  not»  and  the  son  was  made  a 
bankrupt  by  the  plaintiffs  in  the  month  of  October.  You 
must  say  how  much  of  this  is  justly  and  immediately 
referable  to  the  false  statement;  that  is  a  problem  which 
you  must  solve  for  yourselves.  I  will  only  make  one 
observation,  and  that  is,  if  they  gave  the  son  an  indis- 
creet and  ill-judging  credit,  they  cannot  in  fairness  call 
upon  the  father  to  be  answerable  for  the  loss  occa- 
sioned by  it.  It  is  not  put  to  you  as  a  guarantie  which 
limits  the  amount;  a  guarantor  is  in  a  different  situation, 
he  has  the  money  in  his  own  pocket,  and  is  called  on  for 
the  first  time;  here  the  father  has  actually  advanced  the 
800L  You  will  say,  would  the  plaintiffs,  without  this  let- 
ter, have  trusted  the  young  man  at  all!  If  the  father  had 
said,  I  have  advanced  him  SttOL  on  his  promissory  note, 
would  they  have  trusted  him  at  all?-  They  say,  it  is  the 
practice  of  their  house,  never  to  trust  a  person  who  be- 
gins with  a  borrowed  capital*  You  will  consider,  then, 
whether  this  representation  was  false  to  the  defendant's 
knowledge,  and  then  give  your  verdict  for  the  damage 
immediately  and  necessarily  consequential  upon  such  false 
representation. 

Verdict  for  the  defendant  (a). 

WUdef  Serjt*,  and  «/•  H.  Smithf  for  the  plaintiffs. 
JoneSf  Serjt.,  and  Kelly,  for  the  defendant. 

[Attonde^^TiUeard  Sf  M.^  and  X  5.  T^oniptofi.] 

(«)  This  was  a  new  trial;  the  trial,  refused  to  grant  a  rule,  on 

verdict  on  the  former,  which  was  the  ground  that  two  verdicts  on 

also  for  the  defendant,  having  heen  such  a  question  of  fact  were  suf- 

set  aside  as  against  evidence.  The  ficient  to  settle  the  matter.    See 

Court,  on  application  for  another  1  Moore  &  Scott,  85. 
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Yates  v.  Duff.  ptb.  27th. 

J.  HIS  was  an  action  to  recover  damages  from  the  defen-  Where  a  vessel, 

dant,  for  the  breach  of  a  verbal  agreement,  by  which  he  But  indies,  u 

^engaged  two  cabins  on  board  the  ship  Sesostris,  on  a  voy-  J^*/*^^  *°  . 

age  from  England  to  Madras,  for  which  he  was  to  pay  day,  and  does 

three  hundred  and  fifty  guineas.     He  refused  to  go,  be-  owner  wui  be 

cause  the  vessel,  which  was  to  have  left  the  docks  by  the  *«  hatf  Ae^pw' 

10th  of  October,  did  not.    There  was  contradictory  evi-  "««  money  of  a 

dence  as  to  what  took  place  when  the  bargain  was  made  fused  to  go,  after 

between  the  broker  and  the  defendant,  as  to  the  import-  ^  ^^^f^ 

ance  to  the  latter  of  the  vessel's  sailing  on  the  particular  **"  **'*5'  ^™* 

®  *^  was  of  the  es- 

day  specified.    It  was  proved  that  it  was  the  rule  of  the  senceofthecon- 
East  India  Trade,  that,  when  a  passenger  refused  to  go,  uy^n  saiUng 
in  consequence  of  delay  in  the  sailing  of  the  vessel,  he  ^^  unrewon- 
was  to  forfeit  half  the  amount  of  the  passage-money  agreed 
for.     On  the  3rd  of  October,  the  defendant  wrote  the 
following  letter  to  the  broker: — 

^*  I  have  just  been  informed  that  the  Sesostris  will  not 
sail  from  Portsmouth  by  the  15th  instant.  Is  this  to  be 
the  case?    I  beg  a  specific  answer." 

To  which  the  following  answer  was  sent: — 

"  Dear  Sir, — In  reply  to  your  note,  I  beg  to  assure  you, 
that  the  Sesostris  will  certainly  leave  Blackwall  on  the 
10th,  and  Portsmouth  on  the  1 5th,  of  October,  wind  and 
weather  permitting.  This  may  be  relied  on,  and  you  may 
make  your  arrangements  accordingly.** 

On  the  10th  of  October,  the  defendant  wrote  a  letter 
to  the  broker,  commencing — "  I  was  much  surprised  to 
receive,  on  my  arrival  in  Nicholas-lane,  a  message  from 
you,  that  the  Sesostris  will  not  leave  the  docks  until  the 
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18S2.        13th|  although  your  arrangement  with  me  was  for  to-day. 
"  I  have  been  induced,  by  the  various  postponements,  to 

0.  watch  the  ship/*  &c.  •  It  concluded  by  the  defendant's  de- 

claring off  the  bargain,  and  adding,  that  he  should  look 
out  for  the  first  ship,  and  engage  bis  passage  in  \L  The 
defendant  went  by  a  ship  called  the  Neptune.  The  Se- 
sostris  left  the  Docks  on  the  21st  of  October,  and  ar- 
rived at  Portsmouth  about  the  latter  end  of  that  month, 
but  did  not  sail  firom  thence  till  the  9th  of  November,  be* 
ing  detfun^  there  by  contrary  winds. 

SpanUct  Seijt.,  for  the  defendant,  contended  that  there 
was  not,  in  point  of  law,  any  right  to  delay  the  sailing  of 
the  ship,  according  to  the  convenience  of  the  owner;  and 
that,  under  the  circumstances,  on  the  10th  of  October,  the 
contract  between  the  parties  was  at  an  end. 

fPlUe,  Serjt,  for  the  plaintiff* — I  do  not  mean  to  con« 
tend,  that  if  there  is  a  specific  contract,  of  which  time  is 
the  essence,  that  the  parties  will  not  be  governed  by  it. 
But  the  present  is  not  that  case.  The  parties  only  spoke 
of  time  with  a  view  to  their  forming  some  idea  as  to  when 
they  should  get  ready,  but  not  to  be  precise  as  to  the  day. 
The  defendant  should  have  given  notice,  that,  if  the  ship 
did  not  sail  on  the  10th,  he  would  be  off  his  bargain,  in- 
stead of  employing  a  person  to  watch.  Where  time  is 
not  of  the  essence  of  the  contract,  then  it  is  to  be  per- 
formed in  a  reasonable  time,  and  that  will  depend  upon 
what  were  the  intentions  of  the  parties. 

TiNDAL,  C.  J. — There  are  two  questions  for  your  con- 
sideration in  this  case.  The  first  is,  whether  the  time  of 
sailing  formed  an  essential  part  of  the  contract?  For,  if 
it  did,  it  has  not  been  complied  with.  If,  on  the  contrary^ 
it  was  not  a  real  and  essential  part,  but  only  matter  of  re- 
presentation while  the  matter  was  going  on,  then  you  will 
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consider,  secondly,  whether,  under  the  circumstances,  the 
ship  sidled  vnihin  a  reasonable  time*  In  this  case,  I  should 
think,  much  will  not  turn  upon  the  second  point;  for,  if 
you  assume  that  time  was  not  an  essential  part,  one 
would  not  say  that  a  delay  of  about  a  week  amounted  to 
an  unreasonable  stoppage.  The  main  question  is,  was 
there  ainy  understanding,  at  the  time  of  the  contract,  that 
the  ship  was  to  saO  positively  by  the  10th  and  the  16th? 
Was  the  10th  of  October  understood  by  the  parties  to  be 
of  the  essence  of  the  contract?  This  will  depend  upon 
the  conflicting  evidenoe«  If  you  think  time  was  not  un- 
derstood to  be  a  part  of  the  contract,  then  you  will  find 
for  the  plaintiff,  unless  you  think  the  deky  was  unreason* 
able;  and,  if  you  find  for  the  plaintiff,  you  will  give  half 
the  passage  money,  which,  it  appears  from  the  evidence, 
he  is  entitled  to,  under  the  circumstances. 

Verdict  for  the  plaintiff— Damages^  175/. 

Wilde,  Serjt,  and  Gambler,  for  the  plaintiff. 

Spamkie  and  Andrews,  Serjts.,  for  the  defendant. 

[Attomies — BaxendaU  Sf  Co.,  and  Dovti  4"  ^] 
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First  Sitting  at  Westminster  in  Easter  Term, 

1832. 

BEFORE  MR.  JUSTICE  BOSANQUET. 


April  25M.  James  v.  Campbell. 

If  one  of  two  ASSAULT  and  battery.  It  appearedi  that,  at  a  parish 
S^meDtiiuwUy  dinner,  the  plaintiff  and  defendant  (who  it  seemed  were 
heiB  answenUe  ^^^  ^"  good  terms,  in  consequcnce  of  something  which 
in  an  action  for  took  place  with  rcspcct  to  a  Icet  jury,)  together  with  a 
the  absence  of  Mr.  Paxon  and  others  were  present.  Mr.  Paxon  and  the 
onuT^uigfld^n  defendant  quarrelled,  and  had  proceeded  to  blows,  in  the 
miiigationofda-  course  of  which  the  defendant  struck  the  plaintiff,  and 

niagei* 

gave  him  two  black  eyes,  and  otherwise  injured  him.  Af- 
terwards Mr.  Paxon  wrote,  and  the  defendant  was  desired 
toput  his  name  to,  the  following  paper: — 

**  Frank  Paxon  having  struck  me,  I  returned  the  blow, 
but  must,  as  I  have  been  since  informed,  have  struck  Mr. 
James  instead  of  Mr.  Paxon,  for  which  I  am  sorry." 

The  defendant,  upon  this,  said — **  I  wont  have  that  in; 
Fm  not  sorry,  I  will  hunt  the  vagabond  in  all  quarters.** 

Bodkin,  for  the  defendant,  in  his  address  to  the  jury, 
contended,  that  if  the  defendant  did  not  intentionally 
strike  the  plaintiff,  they  ought  to  find  their  verdict  for 
him. 

Mr.  Justice  Bosanquet  (to  the  jury). — If  you  think,  as 
I  apprehend  there  can  be  no  doubt,  that  the  defendant 
struck  the  plaintiff,  the  plaintiff  is  entitled  to  your  ver* 
diet,  whether  it  M-as  done  intentionally  or  not.  But  the 
intention  is  material  in  considering  the  amount  of  the 
damages. 

Verdict  for  the  plaintiff— Damages  lOL 
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Andrews t  Serjti  and ,  for  the  plaintiff. 

Bodkin,  for  the  defendant. 

[Attoniies — Alien  4*  Co.,  and  Lovell.'] 


Second  Sitting  at  Westminster  in  Easter  Term, 

1832. 

BEFORE  MR.  JUSTICE  BOSANQUET. 

Wilson  v.  Collins. 

oLANDER.  The  plaintiff  carried  on  business  in  Wal-  ifapenonhas 
brookj  and  the  defendant  was  ward  beadle  of  Walbrook  5o?  toTakrui 
ward,  and  the  words  complained  of  were  uttered  in  the  "  l^f^  ^ 

^  their  infonna- 

plaintiflTs  shop  in  the  presence  of  fourteen  of  the  ward  in-  tioD.notonoath, 
questy  whom  the  defendant  was  attending  in  his  official  do  it  in  such  a 
capacity.     Some  of  them  were  addressed  to  the  plaintiff,  irj,"  ^-^he 
and  some  to  the  inquest    They  were  heard  by  an  ac-  (■  afterward! 

charged  wiUi 

quaintance  of  the  plaintiff's,  and  other  persons  who  were  iiander,  that  he 

was  only  atating 
passmg.  the  fiu:t  for  the 

information  of 
the  inquest,  and 

The  words  were — *'  The  business  going  on  here  is  a  that  he  did  it  in 
shameful  one"—"  He  has  been  taken  for  kite-flying."  •P^*^'""- 
"  You  are  no  better  than  a  swindler,  you  are  connected 
with  rogues  and  vagabonds,  and  have  taken  this  house  as 
a  receptacle  for  plunder — I  will  take  care  you  shall  not  re- 


main." 


Andrews,  Serjt.,  for  the  defendant,  contended,  that  this 
was  not  that  utterance  of  wilful  and  malicious  slander, 
which  was  necessary  to  maintain  the  action.  If  the  de- 
fendant did  not  speak  louder  than  was  requisite  to  inform 


WlMON 
CoiAIlft. 
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1832.        ^be  jury^  it  must  be  eonsidered  as  a  confidential  com- 
munication. 

Mr.  Justice  Bosanquet,  in  eumming  up,  said — It  is 
suggested  in  this  case,  that,  notwithstanding  the  words 
have  been  proved,  the  plaintiff  is  not  entitled  to  a  verdict, 
because  they  were  uttered  under  circumstances  which  suf- 
ficiently justify  the  utterance.  If  a  person  has  to  make  a 
communication  to  an  inquest,  he  is  bound  to  do  it  in  such  a 
manner  as  to  satisfy  a  jury,  if  he  is  afterwards  charged  with 
slander,  that  he  was  only  stating  the  fact  for  the  informa- 
tion of  the  inquest  when  assembled,  and  was  doing  it  in  a 
proper  manner.  In  the  first  place,  there  is  very  imperfect 
evidence  of  the  assembling  of  the  inquest;  but  it  seems 
that  some  of  the  conversation  was  addressed  ta  the  plain- 
tiff himself  in  the  back  part  of  the  premises,  and  in  such  a 
tone  as  to  call  the  attention  of  the  passers-by  to  it.  It  does 
not  appear  that  any  of  the  inquest  asked  any  questions 
about  the  matter,  and  the  defendant  had  no  right  to  act 
officiously  in  making  the  communication*  If  you  think 
that  the  act  was  not  done  by  him  in  the  discharge  of  his 
official  duty,  then  you  will  say  to  what  damages  you  think 
the  plaintiff  is  entitled. 

Verdict  for  the  plaintiff— Damages  20L 

WildCi  Seijt.,  and  Sieer^  for  the  plaintiff. 
Andrews^  Serjt,  and  Comyn^  for  the  defendant. 
[Attormes— £.  W.  SmUh^  and  W.  HicAonfum.] 
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First  Sitting  in  Lor^Um  in  Trinity  Term,  1832. 

BEFORE  MR.  JUSTICE  ALDERSON. 

Pluckwell  r.  Wilson,  Bart.  May  3ls^ 

ACTION  for  an  injury  done  to  the  plaintiff's  chaise  by  A  penon  driv- 

a  carriage  of  the  defendant's,  driven  by  his  servant.    There  ^^^t  bound  ^  ^ 

was  contradictory  evidence  as  to  the  cause  of  the  injury^  ^^2* rfdeof  Ae 

and  also  as  to  whether  the  defendant's  carriage  was  in  the  '<»^;  >>at>  if  he 

,  _         _   ,  _  does  not,  he 

centre,  or  on  its  proper  side,  of  the  road.  must  use  more 

care,  and  keep  a 

Mr.  Justice  Alderson  left  it  to  the  jury  to  say  whe-  to  avoid  concus- 
ther  the  injury  to  the  plaintiff's  chaise  was  occasioned  by  ^nJ^^J^y ^f 
negligence  on  the  part  of  the  defendant's  servant,  without  ^  ^^^  ^^  ^/ 

^  ,  '^  ,  proper  p«rt  of 

ony  negligence  on  the  part  of  the  plaintiff  himself;  for  the  road, 
that,  if  the  plaintiff*s  negligence  in  vaj  vraj  concurred  in 
producing  the  injury,  the  defendant  would  be  entitled  to 
the  verdict.  Also,  they  would  have  to  say,  whether  it  was 
altogether  an  accident;  in  which  case  ako  the  defendant 
would  be  entitled  to  the  verdict.  His  Lordship  also  ob« 
served,  that  a  person  was  not  bound  to  keep  on  the  ordi«> 
nary  side  of  the  road ;  but  that,  if  he  did  not  do  so,  he 
was  bound  to  use  more  care  and  diligence,  and  keep  a 
better  look-out,  that  he  might  avoid  any  concussion,  than 
would  be  requisite  if  he  were  to  confine  himself  to  his  pro- 
per side  of  the  road. 

Verdict  for  the  plaintiff— Damages,  25L 

Andrews,  Seijt.,and  Thesiger,  for  the  plaintiff. 
Scriven,  Serjt.,  and  Ryland,  for  the  defendant. 

[Attomies — WUh,  and  Liddoiu] 

See  the  cases  of  TFa^Bemimv.Ao-  others,  Vol.  3  of  these  Reports, 
hiruonf  8  J.  B.  Moore,  63,  and  1  p.  654 ;  and  Lack  r.  Seward,  Vol . 
Bing.  213;  Chaplin  y,  Hawa  and      4,  p.  106. 
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Sitting  in  London  after  Trinity  Term,  1832. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


June  19M.  PUGH  V.  HOOKHAM. 

If  an  insolvent  AsSUMPSIT  by  the  plaintiff,  as  holder  of  a  bill  of  ex- 
theUmeoffiUng  change,  drawn  by  one  Kedge,  on,  and  accepted  by,  the 
Siat'a^bmof'ex-  defendant,  and  made  payable  to  the  order  of  the  drawer. 
change  had  been  There  was  no  plea  of  the  general  issue,  but  only  a  plea  of 
particuUr  per-    a  discharge,  under  the  Insolvent  Debtors'  Act,  on  which 

son  some  time      :.«.,^  «,««  «.«1,^^ 

before,  he  is       ^suc  was  taken. 

bound  to  give         xhe  bill  was  inserted  in  the  defendant's  schedule  as 

notice  to  that 

per8on,aithough  held  by  the  drawer  himself.  No  evidence  was  given  by 
whether  he  con-  ^^^  defendant  (who  began,  as  the  affirmative  of  the  issue 
holder ^t^e  ^*®  ^°  '^^^  *°  shcw,  under  the  46th  section  of  the  Insol- 
timeoffiUngthe  yent  Debtors'  Act  (a),  that  the  plaintiff  was  not  known  to 

the  defendant,  as  the  holder  of  the  bill,  at  the  time  when 
he  made  out  his  schedule.  But,  on  the  part  of  the  plain- 
tiff, it  was  proved,  that  on  the  arrest  of  a  person  for  whom 
tlie  defendant  proposed  to  become  bail,  a  conversation 
took  place,  in  the  presence  of  the  defendant,  in  the  course 
of  which  Pugh's  name  was  several  times  mentioned  as  the 
holder  of  the  bill  in  question.  This  was  at  a  time  when 
the  bill  had  several  months  to  run,  and  some  time  before 
the  filing  of  the  schedule. 

Bompas,  Serjt.,  for  the  plaintiff,  submitted  that,  as  the 
defendant  once  knew  the  fact,  he  ought  not  to  have  ne- 
glected to  insert  it  at  the  proper  time.     He  contended, 

(a)  7  Geo.  4,  c  57;  that  section  other  persons  not  known  to  such 

declares,  inter  alia,  that  a  prisoner  prisoner  at  the  time  of  a^judica- 

shall  be  discharged,  as  to  the  debts  tion,  who  may  be  indoneei,or  hold' 

of  creditors  named  in  the  sche-  ert  for  value  of  any  negotiable  u 

dule,  and  as  to  the  clums  of  all  curity  set  forth  in  his  schedule. 
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also,  that  the  defendant  was  bound  to  give  some  evidence 
to  shew  that  he  was  not  aware  of  the  plaintiff's  being  the 
holder  of  the  bill  at  the  time  when  he  made  out  his  sche- 
dule. 

TiNDAL,  C.  J.9  said  he  would  reserve  the  point  as  to 
whether  the  defendant  was  bound  to  give  affirmative  evi- 
dence; but  added,  that,  in  his  opinion,  if  it  was  proved 
that  he  knew  at  one  time  that  the  plaintiff  was  the  holder 
of  the  bill,  he  ought  to  have  inserted  his  name  in  the 
schedule. 

Andrews i  Seijt.,  for  the  defendant — Although  the  bill 
was  once  in  Pugh*s  hands,  yet  it  had  some  months  to  run, 
and  there  was  no  knowing  into  whose  hands  it  might  get 
before  it  came  to  maturity.  I  submit  that  it  could  not  be 
the  intention  of  the  legislature  that  a  man  in  prison  should 
be  obliged  to  make  inquiries  after  a  bill.  The  only  ob- 
ject was  to  procure  an  insertion  of  the  name  of  the  person 
who  was  the  creditor  at  the  time  of  filing  the  schedule. 
The  40th  section  requires,  that  the  prisoner  shall  give 
a  list  of  such  creditors  as  were  within  his  knowledge  at  the 
time  he  filed  his  petition  (a).  But  the  46th  section  seems 
to  provide  expressly  for  this  very  case,  as  the  bill  may 
have  passed  through  many  hands  afler  the  time  when  it 
was  known  to  be  in  the  hands  of  the  plaintifi.  There  is 
no  fraud  in  this  case  on  the  part  of  the  defendant. 

TiNDAL,  C.  J.,  (to  the  jury). — The  only  question  for 
you  is,  whether  the  defendant  has  given  that  notice  which, 
by  the  Insolvent  Debtors'  Act,  he  was  required  to  give? 
It  seems  to  me  that  the  whole  scheme  of  the  Insolvent 

(a)  The  words  are — "  a  full  and  son  and  persons  to  whom  such  pri- 

true  description  of  all  debts  due,  soner  shall  be  indebted,  or  who  to 

or  growing  due,  from  such  pri-  his  orherknowledi(:  or  belief  shall 

soner,  at  the  time  of  filing  such  claim  to  be  his  or  her  creditors." 
petition;  and  of  all  and  e?ery  per- 

VOL.  V.  c  c 


HOOKHAM. 
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1832.        Debtors'  Act  is,  that  notice  should  be  given  to  the  par* 
ties,  and  the  world,  of  the  names  of  the  creditors,  and  the 
V.  amounts  of  the  debts.    But  there  are  cases  of  outstand- 

ing securities,  as  to  which  a  party  may  not  know  in  whose 
hands  they  are.  The  46th  section  says,  "  shall  be  dis- 
charged as  to  the  claims  of  all  other  persons  not  known 
to  such  prisoner,"  &c.  The  question  is,  whether  the  de- 
fendant knew  at  the  time  that  Pugh  was  an  indorsee  of 
the  bill?  If  he  did,  then  he  was  bound  to  give  notice  to 
him. 

Andrews,  Serjt.,  submitted,  that  the  46th  section  must 
be  referable  to  the  holder  at  the  time  when  the  schedule 
was  filed. 

TiNDAL,  C.  J. — On  the  construction  of  that  section,  I 
think,  that,  if  a  man  knows,  at  the  time  of  filing  his  sche- 
dule, that  a  bill  has  been  indorsed  to  a  particular  person, 
he  is  bound  to  give  notice  to  that  person,  although  he  can- 
not tell  whether  he  continues  to  be  the  holder  at  the  time 
of  the  filing  of  the  schedule.  This  appears  to  me  to  be 
the  proper  construction  of  the  act. 

Verdict  for  the  plaintiff. 

Bompas,  Serjt.,  and  Manning,  for  the  plaintiff. 
Andrews,  Serjt,  and  Hutchinson,  for  the  defendant. 
[Attomies — Dover  Sf  L.,  and  Walls,'] 

See  the  case  of  Nias  y.  Nicholson^  Vol.  2  of  these  Reports,  p.  120, 
and  the  cases  there  referred  to. 
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1832. 


Adjourned  Sittings  at  Westminster  cffler  Trinity 

Term,  1832. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Bennett  r.  Robins. 


June  20fA. 


jKEPLE  VIN. — The  defendant  made  cognizance,  as  the  a  receiver,  ap- 
bailiff  of  a  person  named  Broom,  who  was  a  receiver  ap-  counofchan- 


pointed  by  the  Court  of  Chancery. 


eery,  has  a  right 
to  distrain  for 
rent,  without 
any  special  au* 

BompaSf  Serjt.,  for  the  defendant,  objected  that,  with-  thority  from  the 
out  special  authority  from  the  Court  of  Chancery,  a  re- 


ceiver had  no  right  to  distrain  for  rent. 


purpose. 


Wilde,  Serjt. — There  is  a  case  in  Atkins  which  decides 
that  he  may  (a). 

TiNDAL,  C.  J. — I  think  there  is  no  foundation  for  this 
objection.  I  think  that  a  receiver,  appointed  by  the  Court 
of  Chancery,  must  be  considered,  in  point  of  law,  as  hav- 
ing a  right  of  distress;  otherwise  the  right  to  receive 
would  be  a  perfect  mockery;  for,  when  the  Court  was  not 


(a)  Pitt  V.  Snowdtn,  3  Atk.  750. 
In  that  case  Lord  Hardwicke  said, 
that  receivers  have  a  power,  where 
they  see  it  necessary,  to  distrain 
for  rent,  and  need  not  apply  first 
to  the  Court  of  Chancery  for  a 
particular  order  for  that  purpose ; 
and  that  he  had  often  wondered 
at  their  doing  it,  as  it  gave  the 
tenant  an  opportunity  of  convey- 
ing his  goods  off  the  premises  in 
the  mean  time;  for  the  Court  ne- 


ver makes  an  immediate  order  for 
a  distress,  but  allows,  on  such  ap- 
plications, a  future  day  for  the  te- 
nant to  pay.  His  Lordship  added, 
that,  if  there  should  be  any  doubt 
who  had  a  legal  right  to  the  rent, 
then  the  receiver,  as  he  must  dis- 
tnun  in  the  name  of  the  person 
who  has  that  right,  would,  very  pro- 
perly, make  an  application  to  the 
Court  for  an  order. 


cc2 
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1832.  sitting,  and  no  order  could  be  made,  a  tenant  might  re- 
move his  goods,  and  the  rent  could  not  be  recovered. 
And,  if  this  be  so,  then  the  allegation  on  this  record  is, 
that  the  rent  was  due  to  Broom,  which  is  admitted,  and 
he,  being  the  receiver,  and  having  the  right  to  appoint  a 
bailiff  to  distrain,  has  appointed  the  defendant  Robins  to 
recover  the  rent  for  him.  I  think,  therefore,  the  plea  is 
made  out. 

Verdict  for  the  defendant. 

BompaSf  Serjt,  and  Tamlinson^  for  the  plaintiff. 

WildCf  Serjt.,  and  Blackburn^  for  the  defendant. 
[Attomies — Hatmtr^  and  Fatten  Sf  Son,"] 


Adjourned  Sittings^  in  London,  after  Trinity 

Term,  1832. 

BEFORE  MR.  JUSTICE  GASELEE, 

(Who  sat  for  the  Lord  CMef  Justice.) 


June  30M.  CoLEPEPPER  V.  GoOD. 

If  a  carrier  di-  jnLCTION  to  rccover  damages  for  the  loss  of  a  chest, 

bTie^lto  a  Containing  clothes,  &c.,  and  a  hammock  which  was  fastened 

to 'ISJ^  hTb"  outside.     The  plaintiff  was  second  mate  of  the  Sir  Charles 

aofwerabie  for  Forbes,  East  Indiaman,  and  on  his  arrival  in  London,  his 

tha  ocffligenoe 

of  the  booking  sca-chest  was  taken  from  the  Custom-house  to  the  White 

*^h!«nSon  Hart    public-house.  Tower-street,    and    booked    there. 

against  the  car-  There  was  a  direction  on  a  card  fastened  securely  to  the 

rier»  the  person  ^  ^ 

at  the  booking  chest  with  a  piece  of  string.    It  was,  **  Mr.  F.  Colepepper, 

Uvered  the  Bromlcy  Hall  Cottages,  Bromley,  near  Bow.'*    The  plain- 
goods  to  the 

carrier,  is  a 

competent  witness  to  prove  the  sUte  in  which  tlwy  were  delivered. 


COLEPEPPER 

9. 

Good. 
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tiff's  father,  who  proved  these  facts,  stated  that  the  chest         1832. 
never  arrived.     The  person  at  the  booking  office  was 
called  to  shew  that  he  had '  delivered  the  chest  to  the 
carrier. 

BompaSf  Serjt,  for  the  defendant,  objected  that  the 
witness  was  interested,  and  could  not  be  examined  with- 
out a  release*  The  verdict  would  be  evidence  against 
him,  if  the  loss  was  occasioned  by  his  negligence  and  not 
that  of  the  defendant. 

Wilde,  Serjt. — He  is  a  witness  of  necessity.  It  is  simi- 
lar to  the  case  of  clerks  receiving  money  for  theirjemploy- 
ers,  and  sub-agents,  who  are  always  admitted  without 
a  release.    He  is  the  defendant's  agent. 

Gaselee,  J. — I  think  he  is  a  good  witness. 

The  witness  then  proved  the  delivery  of  the  chest  to 
the  defendant's  man ;  and  it  was  also  proved  that  the  de- 
fendant had  said  he  was  very  sorry  for  the  loss;  that  he 
was  with  his  man  in  the  cart  at  the  time;  and  that  he  had 
delivered  the  chest  at  the  Three  Mackerel,  in  the  Mile- 
end  Road.  It  appeared  that  at  the  booking-office  par- 
cels were  received  to  go  by  various  carriers,  and  they  were 
aU  entered  in  one  book. 

Bompas,  Serjt.,  for  the  defendant,  contended  that  the 
booking-office  keeper,  taking  in  goods  for  a  variety  of 
places,  and  keeping  but  one  book  for  all,  was  not  the  ser- 
vant of  the  carrier;  and  the  carrier  was  not  answerable 
for  any  negligence  occurring  at  the  booking  office.  But 
if  he  delivered  the  goods  according  to  the  direction,  he 
did  all  that  the  law  required  of  him. 

He  called,  on  the  part  of  the  defendant,  the  man  that 
was  with  the  cart;  who  stated  that  he  had  been  the  ser- 


^ y ' 

COLEFEPPER 

e. 
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1833.  ^^^^  of  the  defendant  for  seven  years,  during  which  time 
the  cart  had  been  in  the  habit  of  calling  daily  at  the  book- 
ing oiBce;  that  he  took  the  chest  up  there,  and  put  it  on 

^*^^^'  what  is  called  the  tail  ladder  of  the  cart;  that  he  looked  at 
the  direction  and  read  it. — It  was,  *'  Mr.  Chaplin,  to  be  left 
at  the  Three  Mackerel,  Mile-end  Road,  till  called  for;" 
that  he  took  it  off  and  put  it  in  his  pocket,  for  fear  it  should 
be  torn  off,  as  the  chest  was  on  the  outside  of  the  cart ;  that 
he  delivered  the  chest  at  the  Three  Mackerel  to  the  land* 
lord,  with  (he  direction,  and  had  never  seen  or  heard  of 
it  since.  On  his  cross-examination,  he  admitted  that  he 
had  been  charged  with  stealing  it,  and  had  been  tried  for 
it,  but  was  acquitted. 

The  landlord  of  the  Three  Mackerel  proved,  that,  be- 
fore the  arrival  of  the  cart,  two  men  came  into  the  house 
and  called  for  a  pint  of  porter;  one  of  them,  pointing  to 
the  other,  said,  "  My  brother  is  just  come  from  sea,  and 
there  is  a  chest  and  hammock  left  at  the  White  Hart,  in 
Tower-street,  to  be  brought  here,  directed  in  the  name 
of  Chaplin."  They  gave  the  landlord  half-a-crown  to 
pay  the  carriage,  and  said  they  should  be  much  obliged 
to  him  if  he  would  take  in  the  chest  when  it  came,  and 
they  would  call  for  it.  He  accordingly  received  it  with 
the  direction  from  the  defendant's  man.  The  direction 
he  received,  was  "  Mr.  Chaplin,  to  be  left  at  the  Three 
Mackerel,  Mile-end  Road,  till  called  for.'* 

The  person  from  the  booking  office  was  called  up,  and, 
in  answer  to  a  question  from  the  jury,  swore  distinctly  that 
he  told  the  carrier's  man  that  there  was  a  chest  for  Mr* 
Colepepper,  at  Bromley  Hall  Cottages. 

On  the  part  of  the  defendant,  the  case  of  Dover  v. 
MiUs  (a),  was  referred  to  as  an  authority  to  shew  that 
the  booking-office  keeper  was  answerable  for  negligence 
occurring  while  the  goods  were  in  his  custody;  and  there- 

(a)  Ante,  p.  175. 
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fore  that  he  could  not  be  considered  as  the  ag  ento  r  ser- 
vant of  the  carrier. 

WUdei  Serjt.,  for  the  plaintiff. — There  is  no  doubt  that 
the  booking-office  keeper  is,  in  law,  the  agent  of  the  car- 
rier; and  where  the  carrier  (as  in  this  case)  has  been  in 
the  habit  of  using  the  same  house  for  several  years,  it 
must  be  taken  that  in  fact  he  was  so.  The  public  would 
be  in  a  very  bad  situation  if  a  contrary  doctrine  were  main- 
tained* The  booking  office  is  the  warehouse  of  the  car* 
rier,  as  he  appoints  things  to  be  taken  in  there. 

Gaselbe,  J.  (in  summing  up),  said — There  are  two 
questions,  in  my  opinion,  in  this  case  for  your  considera- 
tion. The  first  question  is,  whether  the  booking  office 
keeper  was  or  was  not  the  agent  or  servant  of  the  defen- 
dant; for,  if  he  was,  then  the  defendant  will  be  liable  to 
answer  for  his  negligence:  but,  if  he  was  not,  there  might 
be  some  question  as  to  whether  he  is  or  is  not  liable  in 
point  of  law^  But,  whether  he  was  the  agent  or  not,  there 
is  another  and  most  material  question,  viz.  whether  the 
direction  was  altered  before  the  goods  were  delivered  to 
the  carrier's  man,  or  not.  On  the  first  question,  as  to  the 
agency,  it  is  important  to  consider  that  neither  party  has 
produced  any  card  of  the  carrier*s.  It  is  not  possible  to 
say,  whether  the  plaintiff  could  easily  produce  the  defen- 
dant's card  or  not ;  but  it  is  clear  that  the  defendant  could 
easily  have  produced  his  own  card:  but  it  seems  that  the 
defendant's  cart  has  been  in  the  habit  of  calling  for  goods 
at  the  house  in  question.  If  a  carrier  has  directed  goods 
to  be  sent  to  a  particular  place,  I  think  that  the  party 
sending  them  has,  in  point  of  law,  a  remedy  against  him 
for  any  misconduct  on  the  part  of  the  booking  office  keep- 
er. And  it  will  be  for  you  to  say,  whether  in  this  case 
the  course  of  conduct  of  the  carrier,  calling  from  day  to 
day  for  seven  years,  does  or  does  not  satisfy  your  minds, 
that  the  booking-office  keeper  was  his  agent.      If  you 


V, 

Good. 


GuoD. 
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think  it  does  satisfy  your  minds,  then  there  is  an  end  of 
this  case,  so  far  as  the  verdict  is  concerned.     With  re- 

COLEPEPPER 

V.  spect  to  the  case  cited,  I  agree,  that  where  a  booking-office 

keeper  has  misconducted  himself,  the  party  injured  may 
maintain  an  action  against  him;  but  it  does  not  follow  that 
he  may  not  also  maintain  an  action  against  the  carrier. 

The  jury  said,  that  they  thought  the  booking-office 
keeper  was  the  agent  of  the  defendant;  and  also  that  the 
direction  was  right  when  the  chest  was  delivered  to  the 
carrier,  and  found  a — 

Verdict  for  the  plaintiff.— Damages,  £89. 

Wilde,  Serjt.  and  Cotiingham,  for  the  plaintiff. 
BompciSf  Serjt.  and  Paynes  for  the  defendant 
[Attornies — BaddeleytyvA  H.armer,'] 

See,  in  ad^tion  to  the  case  ci-  ler  y.  Bmng^  Id.  p.  613.  See  also 

ted, those  of  Newborn v,Jmt,\o\.  the  stat.  11  Geo.  4  &  1  Will.  4, 

2  of  these  Reports,  p.  76;  Up-  c.  68,  8.5,  set  forth  onto,  p. 245. 
tion  y.  Slarkf  Id.  p.  598;  and  But' 
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BEFORE  LORD  CHIEF  JUSTICE  TINDAL, 


Elton  v.  Larkins.  7u/yi3M. 

jrl.SSUMPSIT  on  a  policy  oF  insurance  on  the  ship  in  a  question  of 
Fanny.  This  was  a  new  trial  of  the  case  reported,  ante,  ^Qce,  a  material 
page  86.  The  main  question  on  both  occasions  was,  whe-  ^^™^J^f* 
ther  or  no  there  had  been  a  concealment,  at  the  time  of  ^^  ^i>Sch»  ^ 

ooDiniQnicated 

effecting  the  insurance,  of  material  facts  in  the  knowledge  to  the  under- 
of  the  assured.    This  depended  upon  whether  the  Fanny  induce  him 
at  the  time  was  a  missing  ship  (a).  ^^^^  ^  '•^^ 

°        ■   >   #  lliQ  msuranoe 

On  the  part  of  the  plaintiff,  in  addition  to  similar  evi-  altogether,  or 
dence  as  on  the  last  trial,  ten  witnesses  acquainted  with  except  at  a 
the  trade  with  Cadiz  stated  that  they  should  not  have  SS^the'SS™ 
considered  the  Fanny^  under  the  circumstances,  as  a  miss-  n^ry  premtum; 

^  and  a  letter 

containing  fiictf, 
which,  if  communicated,  would  lead  to  Inquiry,  which  would  produce  important  information,  ought 
to  l>e  shewn  by  the  assured  to  the  underwriter. 

A  party  is  not  bound,  at  the  time  of  effecting  a  policy,  to  communicate  the  time  of  sailing  of  the 
ship,  unless  at  that  time  it  is  a  missing  ship;  neither  b  he  bound  to  communicate  any  knowledge 
he  may  have  of  the  time  of  sailing  of  another  vessel  from  the  same  place,  either  l>efore  or  at  the 
same  dme  as  his  own,  unless  he  knows  of  something  particular  having  happened  to  such  other  Tet- 
sel,  which  might  affect  the  insurance  of  his  own. 

A  witness  cannot  be  called  to  contradict  another  who  denies  having  made  a  particular  statement, 
if  such  statement  was  not  of  a  fiict,  but  only  of  a  nutter  of  opinion;  as  such  statement  of  opinion 
does  not  come  within  the  rule  which  confines  contradictions  to  matters  directly  connected  with 
the  issue  in  the  cause. 

Written  admissions  made  for  the  purpose  of  a  former  trial  may  be  used  on  a  new  triaL  If  the 
party  who  made  them  wishes  to  withdraw  them,  he  should  take  out  a  summons  before  a  Judge,  In 
order  to  obtain  his  permission. 

Where  material  fiicts  are  known  to  the  assured  at  the  time  of  effecting  a  policy,  he  is  bound  to 
communicate  them;  and  the  drcumstance  of  their  being  contained  in  what  are  called  Lloyd's  Lists, 
which  the  underwriter  has  the  power  of  inspecting,  will  not  dispense  with  the  necessity  of  such 
communication. 


(a)  The  rule  for  a  new  trial  was 
made  absolute,  on  the  ground  that 
it  was  uncertun  whether  the  jury 
founded  their  verdict  upon  an  opin- 
ion that  the  facte  withheld  were 
not  material,  or  upon  an  opinion 
that  they  were  material,  but  that 
the  defendant  might  have  discover- 
ed them  himself  by  examining  the 
books  at  Lloyd's^  and,  therefore, 


the  communication  of  them  was 
unnecessary.  The  Court  said,  that 
they  would  not  have  disturbed  the 
verdict  could  they  have  been  sure 
that  it  was  founded  upon  the  first 
ground,  but  were  dissatisfied  with 
it  if  it  proceeded  upon  the  second. 
See  1  Moore  &  Scott,  323,  report- 
ed also  in  8  Bing.  198. 
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ing  ship  on  the  29th  of  December,  1828,  when  the  in- 
surance was  effected ;  because  the  wind  was  so  variable, 
that  a  vessel  starting  early  might  get  driven  out  of  its 
course,  and  not  get  in  again  for  some  time,  while  a  vessel 
that  sailed  late  might  pursue  its  course  direct,  and  so  ar- 
rive in  England  first. 

To  prove  some  of  the  facts  of  the  plaintiS**s  case,  cer- 
tain written  admissions,  which  had  been  made  for  the  pur- 
poses of  the  former  trial,  were  tendered  in  evidence,  and 
objected  to  on  the  part  of  the  defendant. 

TiNDAL,  C.  J. — If  a  defendant  desires  that  admissions 
made  on  a  former  should  not  be  used  on  a  new  trial,  be 
should  take  out  a  summons  before  a  Judge,  to  obtain  per- 
mission to  withdraw  them;  for,  the  former  trial  is  deemed 
as  no  trial,  and  the  new  trial,  being  of  the  same  cause,  is 
therefore,  unless  such  course  is  pursued,  subject  to  the 
same  admissions. 

Spankief  Serjt,  for  the  defendant. — An  underwriter 
making  a  contract  is  entitled,  especially  in  cases  where  the 
voyage  is  uncertain,  to  have  all  the  information  which  the 
party  making  the  insurance  is  in  possession  of  at  the  time, 
and  it  is  not  necessary  for  him  to  ask  questions  in  order 
to  obtain  it.  The  question  is,  whether  the  facts  in  the 
knowledge  of  the  plaintiff*,  from  the  letter  he  received 
from  his  captain,  would,  if  communicated,  have  prevented 
the  defendant,  or  any  other  underwriter,  from  insuring  at 
the  rate  in  question.  If  the  letter  had  been  communicat- 
ed, attention  would  have  been  directed  to  the  Traveller, 
about  which  accounts  had  been  received  at  Lloyd's — its 
communication  would  have  given  rise  to  inquiry.  The  un- 
derwriter would  not  then  have  speculated  on  bare  proba- 
bilities. It  does  not  follow  that  he  would  have  declined 
the  insurance,  but  he  would  have  required  a  larger  pre- 
mium. This  shews  that  the  contents  of  the  letter  were 
material.  The  fact  also,  that  the  plaintiff*  kept  the  letter 
in  his  pocket  for  twenty  days,  shews  that  he  was  endea- 
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Touring  to  bear  bis  own  inaurancey  and  only  sougbt  to  get 
a  policy  effected  when  he  began  to  think  that  there  was 
danger.  He  had  no  right  after  this  to  treat  it  as  a  com- 
mon  ease  of  ordinary  risk.  The  case  of  Bridges  v.  Hun^ 
ier  (a)  shews  what  was  considered  material.  In  that  case, 
the  policy  was  effected  on  the  l^h  of  November,  and  two 
letters  received  on  the  31st  of  October  were  not  communi- 
cated: one  of  them  was  dated  the  11  th  of  October,  and 
contained  the  wordsi  **  who  pretends  to  sail  after  to-mor- 
row;" the  other  was  dated  the  13th,  and  inclosed  the  bills 
of  lading,  which  contained  the  words,  ''with  convoy." 
Lord  EUenborough  told  the  jury, ''  that  the  question  was, 
whether  a  disclosure  of  these  letters  would  probably  have 
varied  the  judgment  of  the  underwriter  so  as  to  have  in- 
duced him  either  to  decline  subscribing  the  pohcy  or  to 
demand  a  higher  premium."  The  jury  found  for  the  plain* 
tiffs,  but  a  new  trial  was  granted,  and  Lord  EUenborough^ 
in  his  judgment  on  the  motion,  said  that  if  the  letter  of 
the  ISth  had  been  communicated,  the  defendant  would 
have  learned  that  the  ship  was  to  sail  with  convoy,  and 
''  he  might  then  have  referred  to  the  convoy  list  at  Lloyd's, 
and  would  have  there  found  that  the  convoy  had  arrived 
without  her."  And  so  in  this  case,  I  contend,  that,  if  the 
letter  in  question  had  been  communicated,  the  defendant 
would  have  referred  to  Lloyd's,  and  would  there  have  dis- 
covered material  and  important  information.  Kirby  v. 
Smith  (6)  and  Richards  v.  Murdoch  (c)  are  also  cases  in  point, 
as  tending  to  shew  that  circumstances  are  material,  which, 
if  communicated,  would  lead  to  inquiry.    .It  is  said,  on  the 


1832. 


(a)  1  Mau.  &  Selw.  15. 

(6)  1  Barn.  &  Ad.  672.  That 
case  decides,  that,  where  a  ship  had 
ssdled  from  Elsineur  on  her  voyage 
home  nx  hours  before  the  owner, 
who  followed  in  another  vessel  on 
the  same  day,  and,  having  met  with 
rough  weather  on  his  passage,  ar- 
rived first,  and  then  caused  an  in- 


surance to  be  effected  on  hb  own 
ship,  these  circumstances  were 
material  to  be  communicated  to 
the  underwriter!  and  that  it  was 
not  sufficient  to  state  merely  that 
the  ship  insured  was  **  aU  toell  at 
EUmeur*'  on  the  day  of  her  sail-' 
ing. 
(c)  10  Barn.  &  Cress.  640. 
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other  side  (in  addition  to  the  evidence  of  the  ship's  not  be- 
ing considered  out  of  time),  that  the  defendant  might  have 
looked  at  Lloyd's  lists.  But  the  underwriters  only  look 
at  Lloyd's  books,  and  the  lists  are  merely  the  raw  materials 
from  which  the  books  are  made  up.  An  underwriter  could 
not  carry  on  his  business  if  he  were  bound  to  look  at  the 
lists  for  all  ships,  without  any  clue  being  furnished  him  as 
to  a  particular  ship.  I  submit,  that  an  underwriter  is  not 
bound  to  go  and  look  at  Lloyd's  for  information  which  the 
party  making  the  insurance  is  in  a  situation  to  communi- 
cate. It  would  lead  to  the  foulest  frauds  if  it  were  other- 
wise. 

On  the  part  of  the  defendant,  in  addition  to  the  evidence 
of  the  broker,  and  the  entries  in  the  books  at  Lloyd's  (a), 
it  was  proved  that  the  wind  was  favourable  from  the  21st  of 
November  to  the  SSrd  of  December. 

Witnesses  were  ako  called  with  reference  to  the  map 
teriality  of  the  lietter,  and  the  practice  at  Lloyd's  with  re- 
spect to  the  books  and  lists. 

The  first  was  named  Secretan,  he  said — *'  There  is  a 
book  at  Lloyd's  containing  an  account  of  accidents,  arrivals, 
&C.,  and  there  are  also  lists  containing  other  information. 
I  should  not  search  the  lists  for  ships  in  which  I  was  not 
interested.  When  you  have  a  ship  it  is  usual  to  consult 
the  lists,  but  not  otherwise." 

SpankUt  Serjt,  read  to  him  the  letter  from  the  captain 
of  the  Fanny  to*the  plaintiff  (6),  and  asked  him,  whether, 
if  an  insurance  had  been  offered  him  on  the  S9th  of  De- 
cember, he  should  have  considered  that  letter  material  to 

(a)  See  anie,  p.  86,  in  the  re-  pletes  the  cargo;  and!  am  in  great 

port  of  the  former  trial.  hopes  to  sail  from  here  to-morrow, 

(6)  The  material  part  of  the  let-  or  Sunday  morning  the  2drd.  One 

terwas,'' I  have  now  to  inform  yon,  Tessel  suls  to-morrow  direct  for 

that  the  last  boat  from &  London,  the  schooner  IVoveUrr, 

Son  is  now  alongside,  which  com-  haring  been  detuned  thirty  days.** 
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be  communicated  at  that  time.  He  replied — ''  If  I  knew 
that  the  TraveDer  had  been  towed  into  Kinsale  on  the 
15th,  I  would  not  have  written  the  policy  at  alL  If  I 
had  known  that  the  letter  had  been  received  on  the  9th 
of  December,  I  should  have  thought  on  that  ground  it 
was  material  to  be  communicated  on  the  29th.  After  a 
communication  kept  back  for  twenty  days  I  would  not  have 
done  the  insurance  at  all." 

Another  witness,  named  Brown,  a  director  of  the  Royal 
Exchange  Assurance  Company,  sud  that  he  was  in  the 
habit  of  frequenting  Lloyd's  daily;  that  he  considered  the 
letter  material;  that,  if  he  had  been  told  that  the  Traveller 
was  m  distress,  he  would  not,  on  the  29th,  have  written 
the  Fanny  at  SOs.;  and  that,  after  the  concealment  of  the 
letter  he  would  not  have  taken  the  risk  at  any  premium. 
He  added — "  It  is  not  usual  to  examine  Lloyd's  books  un- 
less some  fact  is  brought  to  the  underwriter's  notice  which 
makes  it  material  that  he  should  examine  them."  On  his 
cross-examination  he  said — "  If  the  letter  had  been  shewn 
me  on  the  10th,  and  not  kept  back,  the  circumstance  of 
the  Traveller  having  sailed  on  the  same  day  being  in  the 
letter,  would  not  have  induced  me  to  make  any  search 
about  it.  If  the  towing  into  Kinsale  had  been  mentioned 
in  the  letter,  I  should  have  inquired  further." 

Another  witness,  named  Ellice,  said — "  It  is  only  the 
practice*  to  refer  to  the  lists  if  there  is  any  thing  peculiar. 
If  nothing  was  said  about  the  time  of  sailing,  I  should  ask 
an  ordinary  premium,  on  the  supposition  that  nothing  was 
known  about  it;  but,  if  I  had  been  told  what  the  time  of 
sailing  was,  I  would  not  have  taken  it" 

Another  witness,  named  Robinson,  a  merchant  and  un- 
derwriter, said — *'  1  think  the  letter  should  have  been  com- 
municated, from  the  circumstance  of  its  being  received  so 
long  before  the  insurance.  If  it  had  not  been  kept  back  I 
should  hardly  think  it  was  material.  Most  probably  I 
should  not  have  effected  the  insurance,  I  should  have  said 
the  party  has  been  running  his  own  insurance,  and  should. 
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at  all  events,  have  asked  some  explanatioiu  I  ahmild  have 
asked  what  had  become  of  the  Traveller." 

Mr.  Willis,  who  was  at  the  time  foreman  of  the  Special 
Jury  in  a  cause  in  the  ELing's  Bench,  was  allowed  by  Lord 
Tenierden,  C.  J.,  to  leave  the  jury  box,  and  come  into  the 
Common  Pleas  to  be  examined.  He  said — **  If  attention 
is  directed  to  the  lists,  it  is  usual  to  make  inquiry,  other- 
wise not.  Some  do,  by  way  of  curiosity.  If  a  letter  had 
been  received  on  the  9th,  it^would,  if  I  knew  it  on  the 
89th,  have  influenced  me.  I  undoubtedly  think  the  letter 
in  question  was  material.  It  is  my  practice,  in  an  exten- 
sive connection  as  a  broker,  to  communicate  all  informal 
tion  as  to  the  time  of  sailing." 

The  broker,  who  swore  that  he  had  not  told  the  defen- 
dant the  .time  of  tailmg  of  the  Fanny,  had  been  asked  whe- 
thtf  he  had  not  said,  some  time  after  the  policy  was  effect- 
ed, that  the  underwriters  had  not  a  leg  to  stand  on.  He 
denied  it,  and — 

WUde,  Serjt.,  proposed  to  call  a  witness  to  prove  that 
he  had^o  said. 

Spankie,  Serjt.,  objected* — This  is  to  a  collateral  matter. 

Wilde,  Serjt. — It  is  direct  to  the  issue.  The  broker's 
declarations,  as  to  his  opinion  of  the  claim  of  the  under- 
writers, may  be  important  to  shew  what  fiu^ts  he  com- 
municated or  kept  back  from  them,  that  being  the  real 
question  in  the  cause. 

SpanUe,  Serjt. — The  inquiry  touching  what  the  broker 
said  at  a  time  long  after  the  risk,  cannot  be  material  to 
the  issue.  The  broker's  answer  must  be  taken,  and  he 
cannot  be  contradicted. 

TiNDAL,  C.  J. — It  seems  to  me  hardly  to  come  within 
the  rule  relatbg  to  a  matter  directly  connected  with  the 
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iflsne.  If  theie  bad  been  any  contradiction  of  tbe  broker's 
assertion  of  a  matter  of  fact,  as  to  whether  he  had  or  had 
not  made  the  communication^  it  might  have  been  received. 
But  this  is  only  a  contradiction  on  a  matter  of  judgment, 
and  I  think  it  is  not  receivable. 

Wildey  Seijt.,  in  reply. — Lord  MansfielXs  objection  to 
the  evidence  of  underwriters  as  to  materiality,  rtx.  that  it 
is  matter  of  judgment  founde^  upon  the  same  facts  upon 
which  the  Judge  and  jury  are  to  give  their  judgment,  still 
exists,  though  the  evidence  has  somehow  or  other  crept  in, 
and  is  now  allowed  to  be  received.  The  assured  is  not 
bound  to  communicate  the  time  of  sailing  of  the  ship,  un- 
less it  is  what  is  technically  called  out  of  time,  that  is,  be- 
yond the  period  during  which  the  voyage  is  performed, 
not  taking  any  extraordinary  voyage.  Nor  is  he  bound  to 
communicate  any  thing  not  connected  with  the  subject-mat* 
ter  of  the  insurance.  The  plaintiff  would  read  of  the  Tra- 
veller as  he  would  of  Noah's  Ark.  And  he  knew  nothing  at 
all  about  the  William.  The  rule  as  to  a  missing  ship  is 
not  taken  from  the  average  length  of  the  voyage,  but  i^ 
missing  ship  is  one  not  heard  of  after  the  longest  ordinary 
safe  time  in  which  the  voyage  is  performed.  The  plain- 
tiff's witnesses  all  deny,  that,  under  the  circumstances, 
the  Fanny  could  be  considered  a  missing  ship.  Increase 
of  risk  and  increase  of  premium  would  not  be  considered 
or  required,  unless  the  ship  was  out  of  time.  Bridges  v« 
Huntdr  shews  that  the  time  of  sailing  is  not  material,  un- 
less the  ship  was  a  missing  ship.  As  to  the  other  cases 
cited,  the  one  where  a  letter  was  kept  back  was  a  case  of 
deliberate  waiting  on  a  previous  arrangement.  And  in  the 
other,  the  words  were,  **  all  safe  at  Elsineur  on  the  ^th," 
when  in  fact  the  ship  left  before,  and  the  assured  must  have 
known  something  about  her.  It  is  clear  that  the  broker 
knew  the  time  of  sailing :  did  he  or  did  he  not  conceal  it 
from  the  underwriter?    Why  should  he  not  communicate 
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it?  It  is  very  bard  if  underwriters  are  to  object  without 
making  inquiries.  We  cannot  suppose  that  they  would  not 
make  them,  and,  therefore,  may  assume  that  the  facts  were 
communicated.  The  circumstance  of  the  facts  being  con- 
tained in  Lloyd's  lists  rebuts  all  idea  of  an  intention  to 
conceal.  The  question  is,  whether  a  ship  irom  Cadiz, 
after  thirty-three  days,  is  out  of  time.  If  not,  then  the 
letter  was  not  material  at  all. 

TiNDAL,  C.  J.,  in  summing  up,  said — The  question  is, 
whether  there  has  been  a  material  concealment  of  facts 
which  the  plaintiff  knew,  and  which  the  underwriter  would 
require  to  enable  him  to  decide.  A  material  concealment 
is  a  concealment  of  facts,  which,  if  communicated  to  the 
party  who  underwrites,  would  induce  him  either  to  refuse 
the  insurance  altogether,  or  not  to  effect  it  except  at  a 
larger  premium  than  the  ordinary  premium.  The  ques* 
tion,  therefore,  is,  whether  this  letter  was  one  that  con- 
tained facts  which  were  material  and  important  in  order 
to  enable  the  underwriter  to  form  his  conclusion  on  the 
subject. 

On  the  part  of  the  defendant,  it  is  said,  that  there  are 
three  reasons  why  it  is  material~-^r«/,  that  it  mentions  the 
time  of  sailing  of  the  Fanny — secondly  ^  that  it  mentions  also 
the  time  of  sailing  of  the  Traveller.  It  is  said  that  it  would 
have  induced  the  underwriter  to  look  into  the  books  at 
Lloyd's,  where  he  would  have  found  that  the  Traveller,  on 
the  15th  of  December,  had  been  towed  into  Kinsale.  The 
third  ground  is,  that  the  bare  keeping  the  letter  so  long 
without  communicating  it,  was  of  itself  sufficient  to  render 
it  important  to  the  underwriter.  But  it  seems  to  me  that 
this  third  ground  depends  upon  the  Jirst^  whether  it  was  a 
material  letter  or  not,  and  that  it  is  only  reasoning  in  a 
circle.  The  law  clearly  is,  that  a  party  is  not  bound  to 
communicate  the  time  of  sailing  of  a'ship,  unless  at  the 
time  of  effecting  the  policy  the  ship  is  what  is  called  a 
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missing  ship.  If  the  underwriter  inquires,  and  a  false  an-  1332. 
swer  is  given,  that  will  vitiate  the  policy,  but  it  is  not  ge- 
nerally necessary  a  priori  that  the  assured  should  commu- 
nicate the  time  of  sailing.  It  is  a  question  entirely  for 
your  consideration,  whether  this  ship,  the  Fanny,  on  the 
^th  of  December,  was  what  could  fairly  be  called  a  miss- 
ing ship:  had  she  been  so  long  on  the  voyage  that  the 
owner  had  reason  to  suspect  that  she  was  out  of  time  ?  As 
to  the  objection  on  the  ground  of  the  Traveller,  it  seems 
to  me  that  the  plaintiff  was  not  bound  to  communicate  the 
time  of  sailing  of  the  Traveller,  unless  there  was  some 
fact  within  his  knowledge  of  something  having  happened 
to  that  ship.  There  is  no  evidence  that  the  plaintiff  knew 
of  the  fact  of  the  Traveller's  having  been  towed  into  Kin- 
sale  at  the  time  when  he  effected  the  insurance.  It  seems 
to  me,  therefore,  that  it  comes  round  to  this  single  and 
simple  question — Whether  the  Fanny  was  a  missing  ship 
or  not 

Verdict  for  the  plaintiff— Damages  100/. 

Wilde,  Serjt.,  and  Maule,  for  the  plaintiff 
Spankie,  Serjt,  and  Bamewalli  for  the  defendant. 
[Attomiefi — (Hivenon  Sf  Co.,  and  B/im/  4*  ^0 
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1832. 

COURT  OF  EXCHEQUER. 

Third  Sitting  in  London  in  Easter  Term,  1832. 

BEFORE  MR.  fiARON  GURNEY. 


April  30M.  HoUSEMAN  V.  FeLICIA  RoBERTS. 

A  notice  to  pro-  USE  and  occupation.  Plea— <>General  issue. 
a"defendlnt  in  '^^^  ^^  ^^  Undefended  cause,  and  it  appeared  that 
siiturda  ^Ihe  ^^^^  ^^  produce  a  receipt  had  been  senred  on  the  de- 
cmuMbeingtiied  feudaut,  at  her  lodgings  in  Bemers^reet,  on  Saturday 
Monday,  hTtoIf  the  S8th  of  April,  the  cause  coming  on  for  trial  on  Mon- 
"^^u,      d.ythe30d.. 

produce  ought 

to  be  served  on  -mr     -n  r^  m%  ...  »•  •  w 

the^ttomey,  if       Mr.  Barou  GuRNBY. — This  notice  18  not  sufficient    It 
there  be  one.      -^  ^^^  j^^ .  ^^^^  besides,  noticos  to  produco  ought  to  be 

served  on  the  attorney ,  if  there  be  one. 

The  plaintiff  proved  his  case  by  other  evidence. 

Verdict  for  the  plaintiff. 
CkUtoHf  for  the  pUdntiff. 

[Attonues — Ncu^  and  George*'] 


See  the  case  of  Eargeit  ?.  FoikergiU,  antCf  p.  303. 
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1832. 


First  Sitting  in  London  in  Trinity  Term,  1832. 


BEFORE  MR.  BARON  6URKET. 


Nicholson  and  Another  v.  Paobt.  june  ut. 

ASSUMPSIT  on  the  following  guarantie : —  A  penon  gave  a 

guarande  in 
these  words,  "  I 

"  184,  RccadiUy,  25th  May,  1880.       SHmJ^i.*" 

"  Mr.  NichoUon;  ^FzTl\ 

**  Sir, — I  hereby  agree  to  be  answerable  for  the  pay-  in  ow  T.  L. 

,  .         does  not  pay  for 

ment  of  SOL  for  Thomas  Lerigo.  In  case  Thomas  Lerigo  the  gin»  &&  he 
does  not  pay  for  the  gin,  &c.  he  receives  from  you,  I  will  J^)7wiU™ay 
pay  you  the  amount      I  am,  Sir,  your  most  obedient  y°"  *^!»t_ 

servant,  jr«W,thatitwaa 

"  Richard  Paget.**      ««»*•  continuing 

^  guarantie. 

It  appeared  that  the  plaintiiPs,  who  were  spint-merch- 
ants,  had  supplied  Lerigo,  between  the  26th  of  May,  1830, 
and  the  month  of  June,  1831,  with  spirits  to  the  amount 
altogether  of  270/.  10^.,  but  not  in  any  one  supply  to  the 
amount  of  50/.,  and  that  31/.  18^.  was  the  balance  re- 
maining unpaid.  It  was  proved  that  the  defendant  came 
to  the  plaintiffs'  counting  house,  after  application  had  been 
made  to  him  for  the  money,  and  said  that  it  was  a  hard 
case,  and  that  somebody  had  called  from  the  plaintiffs  and 
offered  to  take  15/.;  upon  which  one  of  the  plaintiffs  told 
him  that  no  person  had  any  authority  of  that  kind,  but 
that  he  was  willing  to  take  25L 

GuRNEY,  B. — You  cannot  explain  the  written  agree- 
ment by  a  verbal  conversation. 

Lloyd,  for  the  defendant,  applied  for  a  nonsuit,  con- 

dd2 


Nicholson 

0. 

Paget. 
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tending,  that  it  was  not  a  continuing  guarantie.    He  cited 
Melville  v.  Hayden  (a). 

Godson^  for  the  plaintiff. — It  is  a  continuing  guarantie. 
In  Mason  v.  Pritchard  (6),  the  Court  say  that  the  ii^ords 
are  to  be  taken  as  strongly  against  the  party  using  them 
as  their  meaning  will  warrant.  And  it  is  just  that  a  man 
should  be  held  liable,  unless  in  words  he  expressly  limits 
his  responsibility. 

Lloyd. — Melville  v.  Hayden  goes  to  shew  that  it  is  not  in- 
cumbent on  the  party  to  limit  his  liability  by  express  terms. 
It  was  held  there  to  be  no  continuing  guarantie  as  in  Ma^ 
son  T.  Pritchard, 

GuRNEY,  B. — I  am  of  opinion  that  this  is  not  a  con- 
tinuing guarantie ;  I  think  that  the  whole  must  be  taken  to- 
gether, and  I  do  not  consider  it  correct  to  take  the  two 
sentences  separately.  And  if  it  is  not  a  continuing  guar- 
antie, then  I  think  that  the  defendant's  understanding  on 
the  subject  arising  from  the  conversation  will  not  alter  it 
I  shall,  therefore,  nonsuit  the  plaintiffs,  giving  leave  for  a 
motion  to  enter  a  verdict  for  them,  if  the  Court  shall  think 
that  I  am  wrong  in  my  decision. 

Ludlow^  Serjt,  for  the  plaintiffs,  submitted,  that  the 
defendant's  offer  to  pay  should  go  to  the  jury,  to  be  found 
by  them  as  a  fact  which  might  be  in  aid  of  the  construction 
contended  for,  as  shewing  that  he  knew  that  goods  had 
been  supplied  since,  and  had  offered  to  pay  some  money. 

GuKNEY,  B. — You  cannot  construe  an  instrument  made 
in  one  year  by  a  conversation  occurring  in  another  year. 

Nonsuit,  with  leave,  &c. 
(a)  3  Bam.  &  Aid.  593.  (6)  12  East,  22?. 
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Ludlow,  Serjt,  and  Godson,  for  the  plaintiflTs. 

J.  H.  Lloyd,  for  the  defendant.  Nicholson 

[Attomies — ScargUl,  and  Smith.'] 


V. 

Paget. 


In  the  course  of  the  term,  a  rule  nisi  was  obtained, 

which  came  on  to  be  argued  in  the  following  Michaelmas 

Term,  and  was  then — 

Discharged  (a). 

{a)  See  1  Grompton  &  Meeson,  3  of  these  Reports,  p.  130;  WaU 

48.    See  also  the  cases  of  Merle  ton  v.  Dodton,  Id.  162 ;  Newbery 

V.  Wellty  2  Camp.  413;  Warring'  v.  Armstrong,  Vol.  4,  p.  69;  and 

ton  ▼.  Furber,  6  Esp.  89,  and  8  Kay  v.  Groves,  Id.  72. 
East,  242;  Rains  ▼.  Storry,  Vol 


Adjourned  Sittings  at  Westminster  after  Trinity 

Term,  1832. 

BEFORE  LORD  LTKDHURST^  C.  B. 

Blew  v.  Wyatt  and  Another.  j^ne  20M. 

A.SSUMPSIT  on  the  following  instrument,  signed  by  the  A  derk  in  a 
two  defendants,  John  Wyatt  and  Henry  Early  Wyatt: —       ney'to  Se  ^rt- 

nenbip  com- 

"  London,  December  26,  1827.       ^th/J^Cd 
"  We  acknowledge  to  have  received  from  Mr.  Blew  the  *°  acknowiedg- 

°  mcnt  for  it, 

sum  of  500/.  on  the day  of ,  and  the  sum  of  agreeing  to  pay 

150i  on  the day  of ,  making  together  650/.,  tere^.'^  Various 

for  which  we  agree  to  allow  5/.  per  cent:'  J^^^^fJ  l^^"^ 

house,  in  the 
course  of  which 
one  of  the  pardes  who  signed  the  acknowledgment  retired  from  it  The  interest  was  paid  from  time 
to  time  by  the  different  firms,  till  the  last  became  bankrupt  The  clerk  continued  to  serve  all  the 
different  firms,  and  was  cognizant  of  the  different  changes: — Held^  that  he  might,  notwithstanding, 
recover  the  money  he  had  advanced  from  the  two  persons  who  signed  the  acknowledgment 
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1832.  It  appeared  that  the  plaintiff  was,  at  the  time  when  the 

money  was  lent  and  the  instrument  signed,  a  clerk  in  the 
house  of  Henry  Wyatt  and  Sons,  ale  brewers  in  Portpool 
Lane,  in  which  house  the  defendants  were  partners;  that 
between  that  time  and  the  commencement  of  the  action 
several  changes  had  taken  place  in  the  firm,  among  which 
was  the  retirement  of  the  defendant  Henry  Early  Wyatt 
The  plaintiff  continued  to  be  a  clerk  in  the  concern  un- 
der the  different  firms,  and  was  cognizant  of  the  changes, 
and  received  the  interest  from  the  funds  of  the  house. 
The  firm  in  November,  1831,  was  Wyatt  and  Thomson, 
and  at  that  time  the  concern  became  bankrupt 

ComyUf  for  the  defendants,  contended,  that  the  plain- 
tiff had  absolved  them,  as  he  knew  of  the  different  changes 
in  the  house,  and  must  be  taken,  under  the  circumstances, 
to  have  shifted  the  credit  from  time  to  time  from  one  firm 
to  another. 

Lord  Lyndhurst,  C.  B* — I  am  of  opinion  that  the  instru- 
ment  is  still  binding  upon  both  defendants,  unless  an  agree- 
ment was  made  between  the  parties,  by  which  the  plaintiff 
agreed  to  discharge  the  first  firm  and  substitute  others.  I 
think  that  mere  knowledge  of  the  changes  will  not  be  suf- 
ficient ;  there  must  be  some  agreement  shewn  between  the 
parties. 

Verdict  for  the  plaintiff. 

Jervis  and  BaU^  for  the  plaintiff. 

Camyn,  for  the  defendants. 

[Attomies— ICfiil^iU,  and  Wright  if  Co.'] 

See  the  case  of  David  ▼.  EiUi  and  Another,  VoL  1  of  these  Reports, 
p.  368. 
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JFirst  Sitting  at  WestnUfUter  in  Michaelmas 

Term,  1832. 

BEFORE  MR.  BARON  VAUGHAN. 


Ayling  and  Another,  Assignees  of  Cowling,  an  Insolv-      Nov.sth, 

ent,  r.  Williams. 

X  ROVER  for  a  harp.    Plea — General  issue.  a.  received  from 

It  appeared  that  Miss  Cowling,  the  insolvent,  had  been  t^;^,l?;;;tX*' 

arrested  on  the  28th  of  July,  1831,  and  that  she  had  filed  e^**  duplicate  of 

A  htjpf  which 

her  petition  in  the  Insolvent  Debtors'  Court  on  the  Slst  wu  an  undue 
of  August  following.    It  also  appeared  from  the  statement  Ser  wcr32"of 
of  the  defendant,  when  he  was  examined  in  the  Insolvent  ^^^^'P!?^^^'!,^ 

'  Act,  7  Geo.  4,  c. 

Debtors'  Court,  that  Miss  Cowling  owed  him  35/.  or  36/.  S7.    a.  took 
for  money  lent,  and  that  he  told  her  that  she  ought  to  se-  ^wui—HeiJ! 
cure  him;  however,  it  did  not  appear  that  he  had  threaten-  |heaiaL!ieei"  a. 
ed  any  legal  proceeding.     It  fiirther  appeared  that  Miss  ^^  "<>  !>«»  on 

®     .  ®  .  the  harp  for  the 

Cowling,  having  pawned  the  harp  with  a  pawnbroker  named  tum  he  paid  to 
Dry,  had,  while  in  the  lock-up  house,  sent  the  pawn-  p^^^^,^  ^"^  ^^ 
broker's  duplicate  to  the  defendant,  who  had  obtained      Sembu^thit 

■  where  a  party 

possession  of  the  harp  on  paying  Mr.  Dry  a  sum  otZlL  ciaimgtohoid 
6#.  SdL,  which  was  the  amount  for  which  the  harp  had  |enerai°baiance, 
been  pawned,  and  the  interesL    The  plaintiffs*  attorney  j^^t^th^t^r*^ 
gave  evidence  as  follows — '*  I  went  with  Mr.  Ayling,  one  "naUer  sum  for 

!•   1         1   •     •/»•  11  X        t    n      t  •        1  «       «•  ^hich  he  really 

of  the  plaintiffs,  to  call  on  the  defendant  in  the  month  of  hat  a  lien,  has 
May,  1832.  I  produced  the  assignment  by  which  the  SelJdtohim. 
plaintiff  was  appointed  one  of  the  assignees  of  Miss  Cow- 
ling, and  demanded  the  harp.  I  said  that  the  assignees 
were  willing  to  pay  his  charge  upon  it.  He  said  he  would 
make  out  his  account.  I  told  him  I  meant  the  sum  of 
20Lf  and  interest,  and  any  expenses  he  might  have  in- 
curred in  taking  the  harp  out  of  pawn,  he  said — *  If  that 
IS  what  you  mean  I  shall  not  deliver  it  up  at  all ;  and  un- 
less  the  whole  of  my  account  is  paid,  1  will  not  give  the 


Aylinq 

0. 

Williams. 
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harp  up.'  *'  On  his  cross-examinatioDy  the  plaintiffs*  at- 
torney said — **  No  money  was  produced,  and  I  did  not 
take  any  with  me  for  the  purpose  of  this  tender.  I  be- 
lieve  Mr.  Ayling  had  the  money,  though  I  certainly  did 
not  see  it." 


Thesiger,  for  the  defendant. — I  submit  that  this  is  no 
tender  at  all. 

Mr.  Baron  Vaughan. — This  is  a  very  doubtful  tender, 
there  was  no  money  produced,  and  the  witness  who  was 
the  spokesman  certainly  had  it  not.  If  there  had  been 
proof  that  the  parties  had  had  the  money  with  them,  I 
think  it  would  have  been  sufficient,  because  the  defendant 
clearly  dispensed  with  the  production  of  it. 


Erie,  for  the  plaintiffs. — There  is  a  great  difference  be* 
tween  tendering  for  a  lien  and  tendering  for  a  debt,  be- 
cause, in  the  former  case,  you  ascertain  whether  the  party 
claims  to  hold  in  respect  of  the  lien  or  on  any  other  ac- 
count. I  submit,  that  the  defendant  had  no  lien  even  for 
the  20/.,  because,  if  a  wrongdoer  pays  money  to  get  goods 
into  his  possession,  he  thereby  acquires  no  lien  upon  them 
against  the  person  who  is  entitled  to  them.  That  was  de- 
cided in  the  case  of  Lempriere  v.  Pasley  (a),  and  the  de- 
fendant here  was  clearly  a  wrongdoer,  as  Miss  Cowling's 
giving  him  the  duplicate  was  a  preference  within  the 
32nd  section  of  the  Insolvent  Debtors'  Act,  7  Geo.  4,  c. 
57  (A). 


(a)  2T.R.  485.  In  that  case 
it  was  held,  that  goods  delivered 
to  a  person  clumiug  them  wrong- 
fully, who  pays  freight  and  other 
charges,  cannot  be  detained  for 
those  expenses  against  the  right- 
ful owner. 

(6)  By  which  it  is  enacted, 
<<  That  if  any  prisoner  who  shall 


file  his  or  her  petition  for  his  or 
her  discharge  under  this  act,  shall, 
before  or  after  his  or  her  impri- 
sonment, being  in  insolvent  dr- 
cumstances,  voluntarily  convey, 
assign,  transfer,  chaige,  deliver, 
or  make  over  any  estate,  real  or 
persona],  security  for  money,  bond, 
bill,  note,  money,  property,  goods, 
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Mr.  Baron  Vaughan. — It  appears  to  me^  that  the  de- 
fendant obtained  this  harp  in  direct  contravention  of  the 
provisions  of  the  Insolvent  Debtors*  Act,  and  that,  there- 
fore,  he  is  not  in  the  same  situation  as  the  pawnbroker, 
who  would  certainly  have  been  entitled  to  be  paid  before 
he  gave  the  harp  up.  If  it  had  turned  on  the  question  of 
tender,  I  would  have  given  you  leave  to  move,  although 
the  inclination  of  my  opinion  is,  that,  as  the  defendant 
claimed  a  lien  for  his  general  balance,  he  could  not  insist 
on  a  tender  of  the  smaller  sum. 
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Aylxno 

V. 

Williams. 


Verdict  for  the  plaintiffs — Damages  60/. 

Erie  and  Cooke,  for  the  plaintiffs. 
Thesiger  and  G.  T.  White,  for  the  defendant. 
[AttomieB — Torkmgton  and  WUliamt,'] 


or  effects  whatsoever,  to  any  cre- 
ditor or  creditors,  or  to  any  per- 
son or  persons  in  trust  for,  or  to 
or  for  the  use,  benefit,  or  advan- 
tage of  any  creditor  or  creditors, 
every  such  conveyance,  asdgn- 
ment,  transfer,  charge,  delivery, 
and  making  over,  shall  be  deemed 
and  is  hereby  declared  to  be  frau- 
dulent and  void,  as  against  the 
provisional  or  other  assignee  or 
assignees  of  such  prisoner  appoint- 
ed under  this  act:  provided  al- 


ways, that  no  such  conveyance, 
assignment,  transfer,  charge,  de- 
livery, or  making  over,  shall  be  so 
deemed  fraudulent  and  void,  un- 
less made  within  three  months  be- 
fore the  commencement  of  such 
imprisonment,  or  with  the  new  or 
intention,  by  the  party  so  convey- 
ing, assigning,  transferring,  charg- 
ing, delivering,  or  making  over, 
of  petitioning  the  sud  Court  for 
his  or  her  discharge  from  custody 
under  this  act." 
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Sitting  in  London  (tfter  JIfichaelmas  Term,  1832. 

BEFORE  MR.  BARON  BOLLAND^ 

(  Who  sat  for  the  Lord  Chi^  Baron.) 


Crahbrook  v.  Dadd. 

A  bond  was  ex-  IJEBT  on  bond.    Plea — Non  est  factum. 

The  bond  was  signed  by  the  mark  of  the  defendant 
The  attesting  witness  was  called,  and  he  proved  the  exe- 
cution of  the  bond  by  the  defendant 


ecuted  by  a  per- 
ion  who  could 
not  write:— 
Held^  that  if 
there  waa  no 
other  plea  be* 
aidee  non  est 
factum^  the  de- 
fendant's coon- 
sel  could  not 


Hutchinson,  for  the  defendant,  proposed  to  ask,  in  cross- 
examination,  as  to  the  nature  of  the  transaction  which 
ask  whether  Oie  fonncd  the  subjcct  of  the  bond. 

hond  was  read  '' 

over  to  the  de- 
Mr.  Baron  Bolland. — I  think  you  cannot  ask  that 


fendant  before 
he  signed  it,  nor 
what  was  the 
transacdon  re- 
specting which 
It  was  given. 


Hutchinson  then  proposed  to  ask  the  witness  whether 
the  bond  was  read  over  to  the  defendant  before  he  put  his 
mark  to  it 

Mr.  Baron  Bolland. — You  cannot  go  into  that  upon 
this  form  of  pleading. 


The  question  was  not  put. 
Chilton,  for  the  plaintifT. 


Verdict  for  the  plaintifT. 


Hutchinson,  for  the  defendant 


[Attoraies — Jeyes,  and  Hall  if  B.] 


In  the  case  of  Erfuwrdi  ▼.  Brown^ 
1  Cromp.  &  J.  d07>  it  was  held, 
that  where  a  party  who  executes 
a  hond  is  at  the  time  competent 
to  execute  it,  he  cannot,  under 
the  plea  of  non  at  factum^  shew 
that  he  was  misled  as  to  the  legal 
effect  of  the  bond.    In  the  judg- 


ment of  Mr.  Baron  Bayley  In  that 
case,  the  preyious  authorities  are 
referred  to  and  discussed. 

See  the  cases  of  Ball  v.  Tt^loTf 
ante,  VoL  1,  p.  417;  Loyd  ▼. 
Frethfield,  ante,  Vol.  2,  p.  325; 
Tod  T.  £arl  of  WincheUea,  Id.  p. 
488. 
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Adjourned  Sittings  at  Westminster,  qfter 
Michaelmas  Term,  X832. 

BEFORE  MR.  BARON  VAUGHAN^ 

{fFio  sat  for  the  Lord  Chief  Baron.) 


Vyse  r.  Clarke.  2)^^.^  i^, 

iLSSUMPSIT  for  goods  sold  and  delivered. — There  was  The  tnTeiier  of 
no  plea  of  the  general  issue,  but  a  special  plea,  in  which  und^^JS^ 
the  defendant  stated  in  substance  that  he  did  not  owe  any  ^^,  bit  empioy- 

•^    er*!  debtor  in 

greater  part  of  the  damages  laid  in  the  declaration,  than  thecountry^and 
the  sum  of  S9L  lis.  Sd.,  and  that  for  that  sum  the  plain-  obufnci!sb,oon- 
tiff  drew  a  bill  on  him,  which  he  accepted.  The  plaintiff  J^^^^i'f^h^ 
replied  that  he  did  not  claim  more  than  the  99L  lis.  6d.,  debtor,  to  take 
but  that  no  such  bill  was  drawn  and  accepted  as  the  de-  for  the  amount, 
fendant  in  his  plea  alleged.  Upon  this  issue  was  taken.  thdlform  of  a 
It  appeared  that  the  plaintiff  was  a  straw-bonnet  maker  ^^^^  except  the 

^  "^  *  ■^  ^  name  of  the 

in  London,  and  the  defendant  was  in  the  same  way  of  bu-  drawer,  and  sent 
siness  at  Kirby  Moorside,  in  Yorkshire — ^that  in  January,  ^\ojer%e\nn^' 
1831,  the  plaintiff's  traveller  called  upon  the  defendant,  *^  **  j!*^^^ 
when  the  following  statement  of  the  account  was  made  be-  ^ni^  it  would 

-  be  satisfactory. 

tween  them: —  The  employer 

"  Mr,  Clarke  Dr.  to  Thos.  Vy«.  "^m^^^ 

Goods £18   12     0  hUnunetoU 

as  drawer.   The 
Do.  --        10   19      6  traveUer  had  no 

__^_^___  authority  to 

4*QQ   -It      fi  sign  bills,  but 

i^iOf  11      O  was  in  the  habit 

1831.  January.    By  bUl  at  two  months   -  £29  11*.  W."  J^^ao^uV^"" 

drawer's  name 
to  prevent  risk 

The  trareller   stated   that  the  account  was  overdue  byioss.— He&i 

that  these  £sGti 

nearly  three  joumies,  and  that  he  went  expecting  to  re-  did  not  amount 
ceive  cash.    The  defendant  offered  him  a  bill,  but  be  told  d»^g  of  f  ^ 

bill  so  as  to  pre- 
vent the  creditor 
from  recovering  for  his  original  demand  before  the  instrument  purporting  to  be  a  bill  became  due. 
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him  that  it  was  unreasonable  to  expect  MnVyse  to  take  a 
bill,  and  he  did  not  think  he  would  be  satisfied  with  it; 
but  after  several  unsuccessful  attempts  to  obtain  cash  5 
either  for  the  whole  or  a  part,  the  traveller  consented  to 
take  an  acceptance  from  the  defendant,  and  accordingly 
wrote  out  the  form  of  a  bill  of  exchange,  but  did  not  put 
any  name  to  it  as  drawer.  The  defendant  wrote  his  name 
on  it  as  acceptor,  and  it  was  sent  up  that  same  evening  to 
the  plaintiff.  The  traveller  said,  that  he  had  not  any  au- 
thority to  sign  bills,  but,  when  on  a  joumeyi  was  in  the 
habit,  to  prevent  risk  from  loss,  of  sending  them  up  to 
the  plaintiff,  who,  if  he  pleased,  put  hb  name  to  them 
in  London.  He  added,  that  he  did  not  suppose  the 
defendant  knew  that  he  had  not  signed  the  bill,  but  that 
he  told  him,  after  it  was  accepted,  that  he  should  send  it 
up  to  the  pluntiff,  but  did  not  think  that  he  would  be 
satisfied  with  it. 

The  bill  was  kept  by  the  plaintiff,  and  produced  at  the 
trial  in  the  same  state  as  when  the  traveller  sent  it  up. 
The  defendant  was  arrested  almost  immediately  after  the 
acceptance  had  been  given,  in  consequence  of  intimation 
received  by  the  traveller  that  he  was  likely  to  run  away. 

C  CresstceUf  for  the  defendant,  contended,  that,  as  the 
plaintiff's  reason  for  not  allowing  the  traveller  to  put  the 
name  in  the  country  was  merely  for  security,  it  was  not  a 
denial  of  an  authority  to  draw,  and,  therefore,  the  bill  was, 
in  point  of  law,  a  complete  bill  as  between  the.  parties; — 
and,  Sndly,  that  if  it  were  not  a  complete  bill  at  first,  yet 
that  the  defendant,  by  not  returning  it,  had  prevented 
himself  from  suing  for  the  debt  for  which  it  was  given. 

FoUetif  for  the  plainti£ — It  was  no  bill  of  exchange, 
as  the  drawer's  name  was  not  there.  The  paper  was  sent 
up  to  the  plaintiff,  and  he  might  or  might  not  make  it  a 
bill.  It  is  a  paper  which  will  be  very  good  evidence  of  the 
debt,  but  it  is  clearly  not  a  bill  of  exchange. 
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VAUOHANy  B. — ^The  only  question  upon  this  issue  is, 
whether  the  plaintiff  drew  his  bill.  It  appears  to  me,  that 
the  defendant  has  failed  to  make  out  the  issue — the  affir- 
mative of  which  is  upon  him — I  think  that  the  having  no 
authority  to  sign  is  tantamount  to  having  no  authority  to 
make.  I  think  if  the  traveller  had  no  authority  to  sign  the 
billy  and  the  plaintiff  did  not  adopt  the  bill  afterwards,  it 
is  no  bill  drawn  by  the  plaintiff.  There  must  be  a  drawer 
to  a  bill — I  do  not  say  that  a  person  may  not  so  deal  with 
such  an  instrument  as  to  make  it  a  bill — but  in  this  case  I 
do  not  think  that  the  facts  warrant  the  conclusion  that  any 
bill  was  drawn. 

Verdict  for  the  plamtiff,  S9l.  Us.  6d. 

C.  Cresswett  applied  for  leave  to  move. 

Vauohan,  B.,  said,  that  he  had  not  any  doubt  upon  the 
point;  but  that  the  defendant  might  move,  if  he  would 
bring  the  money  into  Court 

No  motion  was  made. 

FoUeii  and  Cowlings  for  the  plaintiff. 
C.  Cresswett,  for  the  defendant. 

[Attornies— il(0in^((m  4*  C0'»  and  Bell  Sf  Ok] 
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COURT  OP  KING'S  BENCH. 

Adjourned  Sittings  at  Westminster  qfler  Michael^ 

mas  Term,  1832. 

BEFORE  LORD  CHIEF  JUSTICE  MfiMMAV. 


Noo'  29th.  Standage  and  Another  v.  Creighton. 

If  the  clerk  of  ASSUMPSIT  by  the  plaintiffsy  as  the  indorsees,  against 
the  nuiMgfr-       the  defendant,  as  third  indorser  of  a  bill  of  exchange  for 

ment  of  a  canse,    -i  aa? 
what  he  sayg  is     ^^^ 

receivibie  in  Evidence  was  given  that  notice  of  the  dishonour  of  the 

■ameaaif  it  had  bill  had  been  seBt,  addressed  to  the  defendant,  at  two  dif- 
^^l^^hS^  ferent  places,  bat  there  was  no  evidence  that  he  resided 
"^l^  ^       ..or  carried  on  business  at  either. 

Anoffleronthe 

part  of  the  in-  Bfr.  Lumlej,  the  plaintiffs'  attorney,  was  called  to  prove 
to  pay  part  of  A  Conversation  that  he  had  had  with  the  managing  clerk  of 
Ae^to°a*lid*^  the  defendant's  attorney. 

to  give  a  war* 

^t^  rcsiduef  HuicUnsan,  for  the  defendant. — ^I  submit  that  what  the 
»mie°^t]Mhe    managing  clerk  says  is  not  receivable  in  evidenee. 

proof  of  notice 
of  dishonour* 

Denman,  C.  J. — If  the  clerk  had  the  management  of 
this  cause  I  think  that  what  he  says  is  receivable. 

Mr.  Lumley  said  that  the  managing  clerk  of  the  de- 
fendant's attorney  had  offered  to  pay  down  SOL  and  the 
costs,  and  to  secure  the  residue  by  a  warrant  of  attorney. 

Denman,  C  J.— I  think  that  that  is  not  sufficient  to 
dispense  with  proof  of  the  notice  of  dishonour.  The  de- 
fendant might,  if  time  had  been  given  him,  have  been 
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wilBng  to  have  waived  any  objection  with  respeet  to  the        1832. 
notice  of  dishonour.  ^ 

._  Staxsaob 

Noniuit.  V. 

Sieer,  for  the  pbintiffs.  cmi^hton. 

HuicAinson,  for  the  defendant. 

[Attondes — Lumley9ikd  Fraier.] 


In  the  ensuing  term  a  rule  nUi  for  setting  aside  the 
Donauit  was  granted,  upon  aflBdaTits.. 

See  tke  case  of  Toy^pr  ?.  Forster,  auU^  VoL  2,  p.  196»  and  the  caaes 
there  dted.    See  also  Dixon  v.  HiU^fwt^ 


Adff^mmed  Sittings  in  Lond&n  €fter  Michaelmas 

Term,  1832. 

BEFOBB  LORD  CHIEF  JUSTICE  DBNlfAN. 


Boss  r.  Litton.  j^^  ^3^^^ 

JLRESPASS  fbr  injuring  the  plaintiff,  bj  driving  a  cart  a  ibot-pas- 
against  him.    Pka-Not  guihy.  ETiW 

It  appeared  &at  the  plaintiff  was  walkii^  m  the  carriage  ^™  ^  ^ 
way  in  the  neighbourhood  of  Islington,  about  ten  o'clodt  to  walk  in  the 
in  the  evening,  when  the  defendant,  who  was  driving  a  ^IdUendded 
taxed  cart,  turned  out  from  behind  a  post  chaise  and  drove  ^  j^^^[^^ 
against  the  plaintiff,  and  knocked  him  down.  A  poHcfr-  care  oa  the  p«rt 
man,  who  was  called  as  a  witness,  stated^  that  he  never  ing  caniagea 
walked  upon  the  footpath,  it  was  in  so  bad  a  state.  ^'^^  ^^ 

CamyUf  for  the  plaintiff,  called  another  witness,  and  was 
questioning  him  as  to  the  state  of  the  footpath,  when — 
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DenmaNi  C.  J.5  obsenredy  I  do  not  think  that  any  more 
evidence  need  be  given  on  that  subject*  The  poficeman 
has  proved  the  state  of  the  path.  A  man  has  a  right  to 
walk  in  the  road  if  he  pleases.  It  is  a  way  for  foot-pas- 
sengers as  well  as  carriages.  But  he  had  better  not,  es- 
pecially at  nighty  when  carriages  are  passing  along  (a). 

Thesiger,  for  the  defendant,  said  that  he  was  in  a  con- 
dition to  prove  that  the  iifury  arose  from  accidents 

Comyn,  for  the  plaintiff,  replied,  that,  as  it  was  an  ac» 
tion  of  trespass,  with  only  the  general  issue  pleaded,  such 
evidence  could  not  be  received.  He  cited  Knapp  v.  Sals* 
bury  {b),  in  which  Lord  EUenborough  said — "  This  is  an 
action  of  trespass;  if  what  happened  arose  from  inevitable 
accident,  or  from  the  negligence  of  the  plaintiff,  to  be  sure 
the  defendant  is  not  liable ;  but  as  he  in  fact  did  run  against 
the  chaise  and  kill  the  horse,  he  committed  the  acts  stated 
in  the  declaration,  and  he  ought  to  have  put  upon  the  re- 
cord any  justification  he  may  have  had  for  doing  so.*' 

Thesiger  referred  to  a  case  of  Vanderplank  v.  Miller  (c) 
as  an  authority  in  his  favour* 

But  it  turned  out,  on  reference,  that  that  was  an  action  on 
the  case,  and  Denman,  C.  J.,  said — ''I  take  Mr.  Corny  pi 9 
law  to  be  quite  correct,  that  the  only  question  is,  did  the 
defendant  strike  the  plaintiff  by  driving  his  cart  against 
himr* 

Thesiger  then  referred  to  the  case  of  Gibbon  v.  Pep- 
per (d),  in  which  a  special  plea  was  demurred  to,  and  the 

(a)  See  the  case  of  FhuJcvocU  y.  {d)  2  Salk.  637.     In  trespass 

WUion,  Bart,  onto,  p.  375.  and  assault,  &c,  the  defendant 

(6)  2  Gamp.  500 ;  see  also  MiL  pleaded,  that  he  was  riding  a  horse 

man  ▼.  DohoeU,  Id.  378.  on  the  king's  lughway,  and  that 

(c)  1  M.  &M.  169.  his  horse,  being  frightened,  ran 
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Court  held  that  it  was  bad  for  want  of  a  confession^  but        1832. 
said  that  the  defendant  might  have  proved  the  facts  it 
contained  under  the  general  issue. 

Denman,  C.  J. — I  do  not  see  that  that  case  is  at  vari- 
ance with  the  case  cited  for  the  plaintiff  of  Knapp  y.  Sals- 
bury ,  as  the  facts  pleaded  went  to  shew  that  the  horse  ran 
away  with  the  defendant,  and  therefore  it  would  not  be 
his  act  which  produced  the  injuvy  (a).  I  think,  upon  the 
evidence  produced,  which  it  seems  impossible  to  contradict^ 
that  there  is  no  defence  on  the  general  issue.  But  I  think 
that  you  may  give  in  evidence  in  mitigation  of  damages 
any  thing  that  does  not  amount  to  a  defence. 

Thesiger  then  addressed  the  jury,  and  contended,  that 
the  plaintiff  ought  to  have  avoided  the  foot-path^  so 
that  he  might  have  avoided  any  carriage  passing;  and 
if  he  had  done  so,  the  injury  would  not  have  been  sus- 
tained. 

Witnesses  were  called  to  shew  that  the  plaintiff  pre- 
vious  to  the  injury,  had  had  a  paralytic  stroke. 

Denman,  C.  J.^  in  summing  up,  said — That  all  persons, 
paralytic  as  well  as  others,  had  a  right  to  walk  in  the  road, 
and  were  entitled  to  the  exercise  of  reasonable  care  on  the 
part  of  persons  driving  carriages  along  it. 

Verdict  for  the  plaintiff— Damages  20L 

away  with  him,  and  that  the  plfldn-  the  reason  of  the  judgment  was 

tiff  and  others  were  called  to  to  go  because  the  defendant  justified  a 

out  of  the  way,  and  did  not,  and  trespass,  and  did  not  confess  it, 

the  horse  ran  upon  the  plaintiff  for  if  A.  beats  my  horse,  by  which 

agunst  his  will,  &c. ;  the  plaintiff  he  runs  on  another,  A.  is  the  tres- 

demurred,  and  had  judgment :  not  passer,  and  the  rider  is  not. 
but  if  the  defendant  had  pleaded         (a)  See  the  next  case  of  Good^ 

not  guilty  this  matter  might  have  man  t.  Taylor, 
acquitted  him  upone?idence;  but 

VOL.  V.  E  E 


CASES  AT  NISI  PRIUS, 
Comyn  and  Keliy^  for  the  plaintiff. 

Thesiger  and  Milner,  for  the  defendant. 
[Attomies — C.  WooUy,  and  Walker,'] 


jy^^^  13^^,  Goodman  v,  Taylor. 

In  an  action  of  X  RESPASS  for  an  Injury  to  the  plaintiff's  horse  by  a 
jury^ne  to^a    P^^^y  ^^d  chaise  belonging  to  the  defendant.     Plea — Not 

hone  by  a  pony  guilty, 
and  chaise  run-  . 

ning  againBt  it,  Two  witnesses  for  the  plaintiff  swore,  that  for  half  an 
the  part  of  the  hour  before  the  accident  they  saw  the  pony  and  chaise 
w/*^fe  w'a?**  standing  in  the  street  without  any  person  to  take  care  of 
hoidingthepony  them,  and  also  that  they  afterwards  saw  the  pony  running 

by  the  bridle,  •  i     i        i     •  i  i         . 

and  a  showman  away  With  the  chaise,  and  were  present  when  it  ran  against 
frightened'oie     ^^e  plaintiff's  horse,  but  they  did  not  know  the  cause  of 

Sff°iid\h  the"''     *^®  pony's  starting. 

chaise:— /ftfU,        On  the  part  of  the  defendant,  witnesses  were  called  who 

wuagood'de-  Said  that  the  defendant's  wife  stood  by  the  head  of  the 
ofnot**"  \\t^^^    pony»  holding  it  by  the  rein,  when  a  Punch  and  Judy  show 

coming  by  frightened  the  pony,  and  he  ran  away,  and  al- 
most pulled  the  defendant's  wife  down  while  she  tried  to 
hold  him  in,  and  she  was  at  length  obliged  to  let  go  the 
rein. 

Chambers^  for  the  defendant,  contended,  that,  under 
these  circumstances,  the  defendant  was  entitled  to  the 
verdict. 

Comyn,  for  the  plaintiff,  only  observed  on  the  contra- 
dictory evidence,  and  submitted  that  the  plaintiff's  wit- 
nesses were  most  entitled  to  credit. 

Denman,  C.  J.,  in  summing  up,  {inter  alia),  said — If 
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the  facts  are  true  as  suggested  for  the  defence,  I  very  much 
think  you  would  be  disposed  to  consider  this  as  an  in- 

.  .  Goodman 

evitable  accident,  one  which  the  defendant  could  not  pre-  o. 

vent.  Indeed  the  learned  counsel  for  the  plaintiff  seems  ^^^or. 
to  admit  that,  for  he  does  not  contend  that  the  defendant's 
wife  was  not  a  proper  person  to  have  the  care  of  the  pony, 
but  he  puts  the  case  upon  the  contradiction  between  the 
testimony  of  the  witnesses.  His  lordship  read  the  evi- 
dence, and  left  the  case  to  the  jury,  who  found  a — 

Verdict  for  the  plaintiff— Damages  19/.  5s, 

ComyUy  for  the  plaintiff. 

Chambers^  for  the  defendant. 

[Attomies — Garry,  and  Per^onJ^ 

See  the  case  of  Bou  v.  Lition,  an/f,  p.  406,  and  Gibbon  v.  Pepper 
cHed  therein. 
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HOME  WINTER  CIRCUIT, 

1832. 


MAIDSTONE  ASSIZES. 


BEFORE    MR.  BARON  GURNET. 


1832. 

ry    .„,.  Rex  v.  John  Pekson. 

On  an  indict-      X  HE  Prisoner  was  indicted  for  Bigamy. 

I^n  f^ijimy,      ^^  appeared  that  the  prisoner,  in  1828,  had  married  Anne 

it  appeared  thait,  Wootton;  and,  during  her  lifetime,  in  1832,  he  married 

fortbepurpoie         ,  '  ® 

of  concealment,  Eliza  Brown,  by  the  name  of  Elisa  Thick. 

wu^^uTieTby      1*^®  second  wife  swore,  that  she  had  never  gone  by,  or 

*i."'!l"\^l  J    been  known  by,  the  name  of  Thick^  and  she  had  assumed 

which  she  had  ^ 

never  been  it  when  the  banns  were  published,  that  her  neighbours 
that  thiswai  no  might  not  know  that  she  was  the  person  intended. 

Answer  to  the 
charge,  al- 
though if  the         j;  Espinasse^  for  the  prisoner. — I  submit  that,  upon 

niBt  marriage 

had  taken  place  this  evidence,  the  indictment  cannot  be  supported.  In 
cumstanns  £at  Order  to  constitute  the  offence  of  bigamy,  the  second  mar- 
would  have  ^en  riage  should  possess  all  the  requisites  for  a  valid  one,  ex- 
ed  void.  ccpt  the  ability  of  the  party  to  contract  it  by  having  a 

former  wife  or  husband  living.  To  constitute  a  valid 
marriage,  it  is  necessary  that  the  parties  should  be  mar- 
ried in  their  right  names,  or  by  such  as  they  were  com- 
monly known  by  (a) ;  and  that  is  not  so  here,  as  the  second 

(a)  In  the  case  of  ilex  v.  Inhab.  spect  to  marriages,  the  foUowing 
of  Ti&fAf//,  1  B.  &  Ad.  190.  Lord  rules  are  fully  established  by  a 
rfn^cmden^C.  J.ysays  that,  with  re-      series  of  decisions : — "  Firtt,  ^at 
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wife  has  stated  that  she  had  never  passed  by  the  name  in 
which  she  was  married.  This  marriage,  therefore,  was 
void  ab  iniiio,  and  there  being  then  no  second  marriage, 
the  offence  of  bigamy  has  not  been  committed. 


Rex 

V, 
PfiNSON. 


GuRNEY,  B. — That  applies  only  to  the  first  marriage; 
and  I  am  of  opinion,  that  parties  cannot  be  allowed  to 
evade  the  punishment  for  an  offence,  by  contracting  a  con- 
certedly  invalid  marriage  (6). 

Verdict — Guilty. 


if  there  be  a  total  variadon  of  a 
name  or  names,  that  is  if  the  banns 
are  published  in  a  name  or  names 
totally  different  from  those  which 
the  parties  or  one  of  them  ever 
used,  or  by  which  they  were  ever 
known,  the  marriage  in  pursuance 
of  that  publication  is  invalid;  and 
it  is  immaterial  in  such  cases  whe- 
ther the  misdescription  has  arisen 
from  accident  or  design,  or  whe- 
ther such  design  be  fraudulent  or 
not. — But,  secondly t  if  there  be  a 
partial  variation  of  name  only,  as 
the  alteration  of  a  letter  or  letters, 
or  the  addition  or  suppression  of 
one  Christian  name,  or  the  names 
have  been  such  as  the  parties  have 
used  and  been  known  by  at  one  time 
and  not  at  another;  in  such  cases 
the  publication  may  or  may  not  be 
void :  the  supposed  misdescription 
may  be  explained,  and  it  becomes 
a  most  important  part  of  the  in- 
quiry, whether  it  was  consistent 
with  honesty  of  purpose  or  arose 
from  a  fraudulent  intention.    It 


is  in  this  class  of  cases  only  that 
it  is  material  to  inquire  into  the 
motives  of  the  parties." 

(h)  In  the  case  of  Rex  v.  AUison, 
R.  &  R.  C.  C.  R.  109.  The  indict- 
ment was  against  the  prisoner  for 
marrying  Anna  Timson,  while  he 
had  a  wife  living.  The  second 
marriage  was  by  banns,  and  it  ap- 
peared that  the  prisoner  wrote  the 
note  for  the  publication  of  the 
banns,  in  which  the  woman  was 
called  Anna,  and  that  she  was  mar- 
ried by  that  name,  but  that  her  real 
name  was  Susannah.  On  a  case 
reserved,  the  Judges  held  unani- 
mously that  the  second  marriage 
was  sufficient  to  constitute  the  of- 
fence, and  that  after  having  called 
the  woman  Anna  in  the  note  he 
gave  in,  it  did  not  lie  in  the 
prisoner's  mouth  to  say  that  she 
was  not  known  as  well  by  the  name 
of  Anna  as  by  that  of  Susannah; 
or  that  she  was  not  rightly  called 
by  the  name  of  Anna  in  the  in- 
dictment. 


414 


COURT  OF  KING'S  BENCH. 

First  Sitting  at  Westminster  in  Hilary  Term, 

1833. 

BEFORE  MR.  JUSTICE  J.  PARKE. 


1833.  -•- 

JanA2th,  Qrr  and  Others  r.  Browne. 

J5^J^'^*^«"  This  was  an  action  for  money  lent— brought  in  the 
bankrupt  in       names  of  the  three  plaintiffs,  Messrs.  Orr,  Goldsmidi  and 

France,  but  have  -m    m      ,  -nt  «  i  • 

been  reinstated  l^ladgate.     I'lea — the  general  issue. 

by^cMi^^;       '^  appeared  that  the  plaintiffs,  who  had  carried  on  the 

it  is  not  neces-    busincss  of  bankers  at  Paris,  had  advanced  a  sum  of  S4/. 

sary  in  an  ac- 
tion brought      to  a  person  named  Wynch,  at  the  instance  of  the  defen- 

neydueto'ihem  dant,  and  that  the  plaintiffs  had  afterwards  become  bank- 
blSl^^to?  to  '"?'•  '*  further  appeared  that,  on  the  1st  of  July,  1881, 
prove  that  tbey  a  concordat  had  been  signed  by  the  creditors  of  the  plain- 
thetrpartofthe  tiffs  (a).     This  concordat  stated  that  two  of  the  plaintiffs, 

concordat,  but 

they  should 

shew  that  the  action  is  brought  with  the  assent  of  the  commissioners  named  therein. 


(a)  On  the  subject  of  concorifefs, 
it  is  by  the  Code  de  Commerce^ 
chap.  8i  sec  2,  ordained  as  fol- 
lows:— 

519.  11  ne  ponrra  6tre  consenti 
de  traits  entre  les  cr^anciersdelib^- 
rans  et  le  debitenr  ftilli  qu'apree 
Faccomplissement  des  formality 
ci-dessous  presents: — 

Ce  traits  ne  s'^tablira  que  par  le 
concours  d*un  norobre  des  cr^an- 
ciers  formant  la  majorite  et  repr6- 
sentant  en  outre  par  leurs  titres 
de    cr^ances   v^rifi^es   les   trois 


quarts  de  la  totality  des  sommes 
dues,  selon  I'^tat  des  cr6ances  t^ 
rifi^es  et  enregistrto,  conform^- 
ment  ^  la  section  IV,  du  cfaapitre 
VII ;  le  tout  k  peine  de  nullit6. 

520.  Les  crdanciers  hypoth^ 
caires  inscrits/et  ceux  nantis  d'un 
gage  n'auront  point  de  yoix  dans 
les  d^lib^tions  relatives  au  con- 
cordat. 

521.  Si  Texamen  des  actes, 
livres  et  papiers  du  failH,  donne 
quelque  pr^somption  de  banque- 
roate»  il  ne  pourra  ctre  fait  aucun 
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Messrs.  Orr  and  Fladgate,  had  agreed  to  make  certain 
payments  to  the  creditors^  and  also  to  give  them  the  bene- 
fit of  the  result  of  a  litigated  elaim^  which  belonged  to  Mr. 
Orr,  and  then  stated  as  follows : — 

Article  3. — ^The  creditors  accept  the  engagements  and 
transfers  resulting  from  the  aforesaid  articles,  and  by  means 
of  which  they  make  a  surrender  pure  and  simple,  defini- 
tive and  entire  to  the  hands  of  Orr,  Goldsmid,  and  Com- 
pany, of  all  that  may  remain  due  to  them  in  principal,  in- 
terest, and  charges. 

Article  4. — This  remittance  is  consented  to,  with 
the  condition  that  Messrs.  Orr  and  Fladgate  shall  be 
charged  collectively  or  separately,  in  the  case  that  the  one 
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tndt^  ^ntre  le  fulli  et  les  cr^- 
anciers,  ^  peine  de  nullity :  le 
coromissaire  veillera  k  I'ex^cution 
de  la  presente  disposition. 

622.  Le  concordat,  s'il  est  con- 
sent!* sera,  k  peine  de  nullite, 
sign^  stance  tenante:  si  la  majo- 
rity des  cr^anciers  presens  consent 
an  concordat,  mcds  ne  forme  pas 
les  trois  quarts  en  somme,  la  deli- 
beration sera  remise  a  huitaine 
pour  tout  d^iai. 

523.  Les  cr^anciers  opposans  au 
concordat  seront  tenus  de  faSre 
sigmfier  leurs  oppositions  aux 
syndics  et  au  failli  dans  huitaine 

POUR  TOUT  DELAI. 

624.  Le  traits  sera  homology^ 
dans  la  huitaine  du  jugement  sur 
les  oppositions.  L'homologation 
le  rendra  obligatoire  pour  tons  les 
creanciers,  et  conservera  Phypo- 
th^que  k  chacun  d*eux  sur  les  im- 
meubles  du  failli:  k  cet  effet,  les 
syndics  seront  tenus  de  faire  in- 
scrire  aux  hypoth^ques  le  juge- 
ment dliomologation,  k  roolns 
qull  n'y  ait  et^  d6rog4  par  le  con- 
cordat. 


626.  L'homologation  ^tant  sig^ 
nifi^e  aux  syndics  provisoiresceux- 
ci  rendront  leur  compte  d^finitif 
au  failli  en  presence  du  commis- 
saire,  ce  compte  sera  d^battu  et 
arrets.  En  cas  de  contestation  le 
tribunal  de  commerce  prononcera: 
les  syndics  reroettront  ensuite  au 
fcdlli  I'universalite  de  ses  biens,  ses 
Kvres,  papiers  effets.  Le  failli  don- 
nera  d^cbarge  les  fonctions  du 
commissaire  et  des  syndics  ces- 
seront,  et  il  sera  dress^  du  tout 
proc^s-verbal  par  le  commis- 
saire. 

626.  Le  tribunal  de  commerce 
pourra  pour  cause  d*inconduite 
ou  de  fraude  lefuser  homologa- 
tion du  concordat,  et  dans  ce  cas 
le  failli  sera  en  prevention  de  ban- 
queroute  et  renvoy^  de  droit  de*- 
vant  le  magistrat  de  surety  qui 
sera  tenu  de  poursuivre  d'office. 
S'il  accorde  l'homologation  le  tri- 
bunal d^clarera  le  fulli  excusable 
et  susceptible  d'etre  rehabilite  aux 
conditions  exprimbes  au  titre  ci* 

aprbs  DE  LA  REHABILITATION. 
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df  them  shall  refuse  to  concur  in  it,  to  follow  the  liquida- 
tions of  the  firm  of  Orr,  Goldsmid,  and  Company,  with  the 
concurrence  and  under  the  inspection  of  two  commission- 
ers hereinafter  mentioned.  Messrs.  Wright  Truffait,  and 
Sloper,  are  named  commissioners,  in  order  to  concur  in 
the  liquidation  in  question. 

Article  5.  In  default  of  the  house  of  Orr,  Goldsmid, 
and  Company,  executing  faithfully  the  present  concordat 
in  its  different  parts,  it  shall  be  deprived  of  the  benefit 
that  results  therefrom;  and,  after  a  declaration  of  their  de- 
fault, the  creditors  shall  re-enter  into  their  full  rights,  and 
that  which  they  shall  have  been  paid  shall  be  considered 
as  simply  on  account. 

Article  7. — ^Under  the  faith  of  the  execution  of  the  pre- 
sent concordat^  in  its  several  parts,  the  creditors  re-instate 
the  members  of  the  firm  of  Orr,  Goldsmid,  and  Company, 
in  the  administration  of  their  goods,  in  whatever  country 
that  administration  may  be  exercised.  They  make  null, 
in  every  necessary  case,  all  acts,  which  be  opposed  to  the 
said  administration. 

This  concordat  had  been  confirmed  by  the  Cour  de  Com- 
merce of  the  department  of  the  Seine  in  France. 

There  was  no  dispute  respecting  the  advance  of  the 
money,  and  a  copy  of  the  confirmation  of  the  concordat 
was  read  in  evidence  by  consent. 

It  was  proved  by  M.  Colin,  an  advocate  at  the  French 
bar,  that  two  parties  may  contract  for  a  third,  if  it  be  for 
his  benefit  (a). 

Kelltft  for  the  defendant. — I  submit  that  the  plaintiffs 
cannot  maintain  this  action  without  proving  the  assent  of 
the  commissioners  named  in  the  concordat. 

(a)  Code  CivUe,  art.  1121,  "  On  doDation  que  I'Dn  fait  i  on  aatre. 

peut  pareillement  Btipuler  aa  pro-  Geliii  qui  a  fait  cette  stipulation 

fit  d*!in  tiers  lorsque  telle  est  la  ne  pent  plus  lareToqner  si  le  tiers 

condition  d'une  stipulation    que  a  declare  vouloir  en  profiter.** 
Ton  fait  pour  soimdme  ou  d'une 
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To  shew  this*  the  following  letter,  written  by  the  com- 
missioners to  the  plaintiff's   attorney,  was  given  in  evi- 

oence  * 

"  1 1  Rue  Lafitte,  Paris,  23  Nov.  1832. 

**  In  the  matter  of  Orr  and  Co.  versus  Browne. 

**  Sir, — We  enclose  you  the  original  office-copy  of  the 
judgment,  ratifying  and  confirming  the  comrorda/ of  Messrs. 
Orr,  Goldsmid,  and  Co.  We  do  not  know  what  degree 
of  importance  may  be  attached  to  our  assurance,  should 
Mr.  Browne  persist  in  his  defence  and  go  into  court;  but 
we  think  it  proper  to  send  you  with  this  document  our  as- 
surance as  to  its  correctness  and  authenticity.  We  trust 
you  will  continue  to  give  the  affair  your  best  attention,  and 
that  the  measures  which  you  have  taken  will  soon  suc- 
ceed in  realizing  the  just  claim  of  the  three  against  Mr. 
Browne.    We  are.  Sir,  yours  obed., 

"  George  Wright  H.  Truffait, 
"  Robert  Sloper.'* 

"  It  may  be  added  that  the  commissioners  would  not 
sanction  any  settlement  that  Browne  could  make  with  Orr, 
tmless  Mr.Fladgate  consented  thereto." 

Kelly* — I  submit  that  the  plaintiffs  should  shew,  that 
they  have  performed  their  part  of  the  agreement  contained 
in  the  concordat. 

Mr.  Justice  J.  Parke. — By  the  concordat,  the  plaintiffs 
are  reinstated,  and  they  can  only  be  ousted  after  a  decla- 
ration of  their  default.     The  plaintiffs  have  made  out 

their  case. 

Verdict  for  the  plaintiffs. 

Sir  J,  Scarlett  and  Curwood,  for  the  plaintiffs. 

Kelly,  for  the  defendant. 

[Attoroiee— IT.  Fladgate,  and  Browne,'] 
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^^ — , — "  Shepherd  v.  Cafe. 

Jan,  I4th.       /^  *  o-n        mi. 

The  carriage  of   ^ASE. — The  first  count  of  the  declaration  stated,  that 

A.  being  on  the  thg  plaintiff  had  Sent  a  chaise  to  a  person  named  Portlock. 

premises  of  fl.,  "^  ^  *  ' 

was  seized  by  c.  to  be  repaired;  and  that,  while  it  was  so  in  the  possession 

B.  to  hu  Und-  of  Portlock,  the  defendant  had  seized  and  sold  it.  There 
w^on^of  ^Ter    ^**  *^*^  ^  count  in  trover.     Rea — General  issue. 

brought  by  A.        Jt  appeared  that  the  plaintiff  had  originally  sent  the 

against  C»f  a  wit* 

nesB  proved  that  chaise  to  Mr.  Portlock,  who  was  a  coachmaker,  for  the 
premises  of  D.^  purposc  of  having  it  repaired ;  but  that,  after  the  repairs 
for  more  than  a  ^g^g  completed,  the  plaintiff  took  it  away,  and  subse- 
he  had  a  lease  qucutly  Sent  it  back  to  Mr.  Portlock*s,  **  on  standing**  for 
that  the  lease  '  the  purpose  of  its  being  sold,  if  a  sum  of  40  or  45  guineas 
^"^  5^!r       could  be  obtained  for  it.     While  it  remained  so  •'  on 

ducea  and  given 

in  evidence,  and  standinff,"  it  was  seizcd  and  sold  by  the  defendant.     It 

that  B.'b  ac-  ° 

quiescence  in      was  proved  to  be  usual  for  coachmakers  to  have  carriages 
wmiid^^dis-     ^u  Standing,   for  the   purpose  of  sale;   and   that   they 
pense  with  such  charged  a  certain  sum  per  week  while  a  carriage  so  re- 
mained, and  also  a  per  centage  on  the  price  when  the  car- 
riage was  sold. 

The  defence  was,  that  Mr.  Portlock  owed  rent  to  his 
landlord,  Mr.  Peake,  and  that  the  defendant  seized  the 
chaise  under  a  distress  for  rent. 

A  witness  stated,  that  Mr.  Portlock  was  the  tenant  of 
Mr.  Peake,  and  had  occupied  the  premises  for  more  than 
a  year;  but  that  he  held  the  premises  under  a  lease. 

Mr.  Justice  J.  Parke. — The  lease  must  be  put  in. 

F,  Pollock^  for  the  defendant. — I  submit,  that  if  I  prove 
that  Mr.  Portlock  acquiesced  in  the  distress,  that  will  be 
sufficient,  without  proof  of  the  lease. 

Mr.  Justice  J.  Parke. — I  tliink  that,  as  there  is  a  lease, 
you  must  put  it  in  and  prove  it  in  the  regular  way.  The 
plaintiff  is  entitled  to  a  verdict 

Verdict  for  the  plaintiff-^Damages  S8L 
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Thesiger,  for  the  plaintiff. 
F.  Pollock  and  Comyn,  for  the  defendant.  Shepherd 

Cafe 
[Attornies — Woodhouu,  and  /.  Hajnt^oii.] 


Foreman  and  Another,  Executor  and  Executrix  of  Phil- 

ADELPHUS  JeYES  t>.  FrEDERICUS  JbYES.  j^^,  \^ij^^ 

UEBT  on  bond)  with  counts  upon  two  promissory  notes,  a  bond  oondi- 
Pleas  to  the  first  count— JVbii  est  factum^  solvit  ad  diem,  i|oooi.*L^a  day 
and  solvit  post  diem.    Pleas  to  the  other  counts—Nil  debet,  *J«  y«»"  ^~™ 

'^  ^  the  date,  and  to 

and  to  the  whole  declaration^  a  set-off.  payinterest,  half 

The  bond  was  put  in.     It  was  dated  Augusts^   1818,  m<n/dme,oniy 
and  was  in  the  penal  sum  of  2,000/.,  and  upon  the  follow-  fo?"^*^^oum^ 
ing  condition: — "  The  condition  of  the  above-written  obli-  of  the  principal 
gation  is  such,  that,  if  the    above  bounden  Fredericus 
Jeyes,  his  heirs,  executors,  or  administrators,  do  and  shall 
well  and  truly  pay  to  the  said  Philadelphus  Jeyes,  his  ex- 
ecutors^ administrators,  or  assigns,  the  full  sum  of  1,000/. 
of  good  and  lawful  money  of  Great  Britain,  and  interest, 
on  the  2d  day  of  August,  which  will  be  in  the  year  of  our 
Lord,  1823;  and  also  do  and  shall  well  and  truly  pay  or 
cause  to  be  paid,  half  yearly,  the  interest  to  accrue  due  on 
the  said  1,000/.,  aflter  the  rate  of  five  pounds  by  the  hun- 
dred by  the  year,  that  is  to  say,  on  the  2d  day  of  Fe- 
bruary and  the  2d  day  of  August,  in  each  and  every  year, 
or  within  fourteen  days  then  next  following;  the  first  pay- 
ment thereof  to  be  made  on  the  2d  of  February  next,  or 
within  fourteen  days  then  next  following,  then  the  above 
written  obligation  to  be  void." 
The  bond  was  on  a  5/.  stamp. 

Miller,  for  the  defendant. — I  submit  that  this  bond  is 
not  properly  stamped.  It  is  a  bond  to  pay  1,000/.  on  a 
certain  day,  and  to  pay  certain  sums  more  as  interest,  on 
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Other  certain  days.  This  stamp  is  only  sufficient  for  a 
bond  of  1,000/.,  and  not  so  for  a  bond  for  l^SOL,  which 
this  bond  really  is.  By  the  stamp  act,  55  Geo.  4,  c.  184, 
"  a  bond  given  as  a  security  for  the  payment  of  any  defi- 
nite and  certain  sum  of  money/'  is  where  the  sum  exceeds 
500/.  and  does  not  exceed  IfiOOLg  to  bear  a  stamp  of  5L; 
but  where  the  sum  exceeds  1,000/.  and  does  not  exceed 
2fiO0L,  the  stamp  ought  to  be  six  pounds;  and  in  the 
same  statute,  bonds  '^  given  as  a  security  for  the  payment 
of  any  annuity,  or  of  any  sum  or  sums  of  money  at  stated 
periods  (not  being  interest  for  any  principal  sum,  nor  rent 
reserved  or  payable  upon  any  lease  or  tack,"}  are  made 
liable  to  a  different  duty. 

Mr.  Justice  J.  Parke. — This  latter  enactment  may  either 
mean  that  interest  is  not  to  be  reckoned  in  calculating  the 
stamp  duty,  or  that  it  is  to  be  charged  at  a  different  rate. 
I  know  it  has  been  decided,  that  a  bill  given  for  a  certain 
sum  and  interest,  only  requires  a  stamp  for  the  amount  of 
the  principal. 

Miller. — This  is  not  the  case  of  an  ordinary  bond  to 
pay  a  certain  sum  on  or  before  a  particular  day,  when,  by 
paying  the  principal  at  once,  the  party  would  not  be  liable 
to  interest;  but  here  the  principal  is  to  be  paid  on  the  2nd 
o{  Augustf  I82S9  and  the  other  sums  must  also  be  paid  for 
interest  at  all  events ;  therefore,  nothing  can  be  more  de- 
finite and  certain  than  the  amount  to  be  paid.  In  the  case 
of  Attree  v.  Anacomb  and  Others  (n),  it  was  held  that  a 
bond  conditioned  for  the  payment,  by  quarterly  payments, 
of  an  annual  rent  of  865/.  for  the  tolls  of  Brighton  Mar* 
ket  was  a  bond  within  that  branch  of  the  stamp  act  which 
imposes  a  duty  on  bonds  given  as  a  security  for  the  pay* 
ment  of  any  definite  and  certain  sum  of  money. 

(a)  2  M.  &  S.  88.    That  case     tutes  are  worded  exactly  alike,  so 
was  decided  on  the  stamp  act,  48      far  as  regards  this  point. 
Geo.  3,0. 149;  but  the  two  sta- 
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CampbeU,  S.  G.,  for  the  plaintiff. — The  amount  of  the 
tax  is  meant  to  be  the  sum  lent^  and  not  the  interest  to  be 
paid  upon  it. 

Mr.  Justice  J.  Parke. — I  think  the  stamp  is  sufficient, 
and  therefore  the  bond  may  be  read  (a). 


421 


1833. 


The  bond  was  read. 


The  cause  was  referred. 


CampbeU,  S.  G.,  and  KeUy,  for  the  plaintiffs* 

Miller,  for  the  defendant. 

[Attomie»-^H.  Watum  and  F.  Jeyex.] 


(a)  In- the  case  of  Deardenv, 
Bimif,  1  M.&R  130,  a  bond  had 
been  given  for  the  payment  of 
200/.^  with  lawful  interest,  by  the 
payment  of  instalments  of  2/.  8s. 
per  m6nth,  **  until  the  sum  of 
200/.,  and  interest  upon  the  whole 
sum  throughout  the  time  afore- 


said shall  be  fully  paid  and  satis- 
fied.'* Tlus  bond  bore  a  2/.  stamp, 
which  was  the  proper  stamp  on 
200/.,  and  it  was  held  to  be  suffi- 
cient. See  also  Dixon  y>  Robins 
son,  ante,  p.  96,  and  the  cases  there 
cited. 


Sitting  in  London  qfter  Hilary  Temi,  1833. 


BEFORE  LORD  CHIEF  JUSTICE  DEN  MAN. 


LuxFORD  9.  Large. 


¥th,  3rd, 


X  HE  declaration  stated,  that  the  plaintiff,  before  and  in  an  action 
at  the  time  &c.,  was  lawfully  possessed  of  a  certain  boat  or  ^^^^t^' 

▼eisel  for 
■wamping  a 
loaded  wbeiry  on  the  riTer  by  a  swell  produced  by  a  too  rapid  rate  of  passage,  the  jury,  to  find  for 
the  plaintiff,  must  be  satisfied  that  the  mischief  was  occasioned  by  the  swell  alone:  and  if  they 
think  it  doubtful  whether  it  was  or  not,  or  think  that  the  plaintiff  contributed  to  the  injury  he  sus- 
tained by  his  own  improper  conduct,  either  in  mismanaging  or  overloading  the  boat,  they  must  find 
their  verdict  for  the  defendant. 
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vessel  of  great  value,  then  lawfully  being  in  the  river 
Thames^  &C9,  and  the  defendant  was  then  the  captain  and 
commander  of  a  certain  steam  boat  or  vessel,  then  also 
being  in  the  river  Thames,  &c.,  and  then  and  there  had 
the  care,  management,  and  government  of  the  same;  yet 
the  defendant,  not  regarding  his  duty,  &c.,  whilst  the  said 
boat  or  vessel  of  the  said  plaintiff  was  so  in  the  river 
Thames,  &c.,  so  carelessly,  negligently,  and  improperly 
behaved  and  conducted  himself,  in  and  about  the  manage- 
ment and  government  of  the  said  steam  boat  or  vessel, 
and  so  carelessly,  negligently,  and  improperly  managed 
and  governed  the  same,  that  by  means  and  in  consequence 
of  the  carelessness,  negligence,  and  improper  conduct  of 
the  defendant  in  that  behalf,  the  said  steam  boat  then  and 
there  wrongfully,  negligently,  and  improperly  was  propel- 
led, and  did  sail  and  go  in  the  said  river  Thames  so  rapid- 
ly, quickly,  and  improperly,  that  by  means  and  in  conse- 
quence thereof,  the  said  steam  boat  or  vessel  then  and 
there  caused  and  occasioned  the  waters  of  a  certain  part 
of  the  said  river  Thames  to  become,  and  the  same  there- 
by then  and  there  did  become,  and  were,  so  agitated,  rough, 
uneven,  and  dangerous,  that  thereby  the  said  boat  or  ves- 
sel of  the  said  plaintiff ,  then  being  in  the  said  part  of  the 
said  river  Thames  where  the  waters  thereof  were  so  agi- 
tated and  dangerous,  as  aforesaid,  then  and  there  became, 
and  waft  filled  with  water,  swamped,  and  suak^  &e.;  and 
by  means  of  the  premises,  the  plaintiff  being  in  his  said 
boat  when  the  same  was  filled  with  water  as  aforesaid, 
was  greatly  wetted,  and  in  great  danger  of  being  drowned, 
and,  in  being  saved  and  escaping  from  drowning,  became, 
and  was,  greatly  bruised,  wounded,  and  injured ;  and  also, 
by  means  of  the  premises,  divers  goods,  &c,  to  wit,  ten 
quarters  of  oats,  of  great  value,  &c.,  being  in  the  said  boat 
or  vessel  of  the  said  plaintiff,  when  the  same  was  sunk  as 
aforesaid,  then  and  there  became  and  were  greatly  da- 
maged and  spoiled;  and  ako,  by  means  of  the  premises, 
not  only  the  said  boat  or  vessel  of  the  said  plaintiff  be- 
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came  and  waa  greatly  damaged  and  injured,  and  the  said 
plaintiff  was  put  to  a  great  expense,  &c.  in  and  about  re* 
pairing  of  the  damage  done  to  the  same ;  bui^  eUso,  by 
means  of  the  premises,  he  the  said  plaintiff  lost  and  was 
deprived  of  all  the  profits  and  advantages  which  might 
and  would  have  arisen  and  accrued  to  him  from  the  use  of 
his  said  boat  or  vessel,  if  the  same  had  not  been  sunk  and 
injured  as  aforesaid,  &c«     Plea — the  general  issue. 

According  to  the  evidence  on  the  part  of  the  plaintiff, 
it  appeared,  that  on  .the  evening  of  Friday,  the  28th  of 
October,  1881,  the  plaintiff  was  going  in  a  boat  with  ten 
quarters  of  oats  in  it  daum  the  river  towards  Greenwich ; 
that  the  tide  being  against  him,  he  kept  close  to  the  south 
shore ;  that  about  six  o'clock,  when  he  was  at  Rotherhithe, 
two  steam  boats,  one  called  the  Essex  and  the  other  the 
Yorkshireman,  came  by  him  up  the  river,  at  intervals  of 
about  five  minutes  ;  that  both,  on  being  hailed,  eased  their 
steam,  and  passed  without  any  injury  to  the  plaintiff^s 
boat ;  that  a  few  minutes  after,  the  Albion,  commanded 
by  the  defendant,  came  along,  about  the  middle  of  the 
river,  at  the  rate  of  eleven  or  twelve  miles  an  hour ;  that 
she  was  hailed,  but  did  not  stop,  and  that,  by  means  of  the 
swell  occasioned   by  her  rapid  progress,  the  plaintiff's 
boat  was  swamped  and  sunk,  the  plaintiff  himself  immers- 
ed in  the  water  up  to  his  shoulders,  and  the  sacks  of  oats 
set  floating  about  the  river;  that  the  plaintiff  was  picked 
up,  and  the  boat  raised,  and  more  than  half  the  com 
taken  down  by  him  to  Greenwich  in  it  the  same  evening ; 
that  the  remainder  was  taken  down  in  another  boat  the  next 
morning ;  and  that  the  plaintiff  was  confined  to  his  house 
for  about  a  week.     No  evidence  was  given  on  the  subject 
of  damage  to  the  boat,  and  the  witness  called  to  prove  the 
damz^e  to  the  oats  failed  in  making  it  out.     The  plain- 
tiff's witnesses  said  that  the  boat  was  eight  or  nine  inches 
out  of  the  water  at  midships,  and  about  a  foot  out  at  the 
bows.    They  added,  that  the  plaintiff  turned  her  head  to 
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the  swells  but  she  had  not  power  to  lift  herself  over  it; 
and  the  water,  in  consequencci  came  right  oyer  her  bows^ 
On  the  part  of  the  defendant,  it  was  proved,  that,  on 
the  following  day,  a  letter  was  written  by  some  one  in  the 
name  and  by  the  authority  of  the  plaintiff  to  the  secretary 
of  the  Steam  Company — it  was  as  follows: — 

"  Greenwich,  October  29th,  1831. 
"  To  J.  Miller,  Esq. 
**  Sir, — Coming  down  the  Pool  last  evening  with  ten 
quarters  of  oats  in  my  charge  belonging  to  Messrs.  Could- 
rys,  butchers  of  Greenwich,  I  was  met  by  the  Albion 
steam  packet  going  up  the  Pool,  the  sweU  from  which 
sunk  my  boat,  containing  the  above-mentioned  com.  In 
consequence  I  was  subjected  to  lOs.  expenses  for  the  as- 
sistance of  watermen  to  get  up  the  same,  and  bring  it  down 
to  Greenwich;  and  I  have  likewise  been  subjected  to  a  li- 
ability of  making  good  the  damage  done  to  the  com,  which 
the  proprietor  states  to  be  4^.  per  quarter  worse  by  the 
accident  By  giving  me  a  remuneration  eqwvdlent  to  the 
above  expenses,  I  shall  feel  myself  satisfied,  otherwise  I 
shall  be  under  the  necessity  of  seeking  redress  in  another 

quarter.    I  am,  Sir,  yours,  &c. 

**  Robert  Luxford, 

Waterman." 

In  consequence  of  this  the  secretary  communicated  with 
the  captain,  the  defendant,  and  requested  the  plaintiff  to 
attend  and  explain  the  transaction,  which  he  did  in  the 
course  of  two  or  three  days ;  and,  in  course  of  conversation 
on  the  subject,  he  said  that  he  knew  the  Albion  by  her 
length,  and  saw  her  about  passing  him  when  his  boat  was 
swamped.  Shortly  after  the  interview,  at  which  nothing 
was  said  about  any  personal  injury,  the  following  letter 
was  received  by  the  defendant  from  the  plaintiff^s  attor- 
ney:— 

**  Fumival's  Inn,  2nd  November^  1831. 

"  Sir, — I  am  directed  by  Robert  Luxford  to  apply  to 
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you  for  a  compensation  for  the  very  serious  injury  he  has 
sustained  by  being  swamped  by  the  Albion  Steam  Boat  on 
Friday  last;  I  will^  therefore,  thank  you  to  inform  me  of  the 
name  of  your  attorney,  to  whom  I  may  send  process.  I 
am,  Sir,  your  obedient  servant, 

Thomas  Flower," 


It  was  also  proved  by  several  of  the  crew  of  the  Albion, 
that  at  Greenwich  she  was  put  on  half  speed,  and  went 
only  at  the  rate  of  about  four  miles  and  a  half  an  hour,  in 
addition  to  the  tide,  which  was  running  about  two  miles 
and  three  quarters  or  three  miles  an  hour;  that  the  York^ 
shireman  was  about  a  quarter  of  a  mile  a-head  of  the 
Albion  at  the  time  in  question;  and  that  it  would  be  about 
that  distance  off  when  its  swell  would  reach  the  shore.  It 
was  further  proved,  that  the  plaintiff  had  only  borrowed 
the  boat  for  the  occasion,  and  returned  it  uninjured  the 
same  evening;  and  the  person  for  whom  it  was  built  prov- 
ed that  he  had  once  loaded  it  with  potatoes,  which  weigh* 
ed  four  hundred  weight  less  than  the  ten  quarters  of  oats, 
and  it  had  not  then  more  than  three  or  four  inches  free 
board,  and  he  considered  it  was  not  safe  to  carry  even  that 
weight,  except  in  very  fine  weather.  The  person  to  whom 
the  oats  were  delivered  said,  that  he  had  not  made  any 
charge  against  the  plaintiff  in  respect  of  the  oats,  nor  had 
he  said  anything  about  their  being  4«.  a  quarter  worse; 
but,  on  the  contrary,  on  the  plaintiff's  complaining  of  the 
accident  the  next  morning,  he  paid  him  and  the  men  who 
assisted  him  for  their  additional  trouble  (a). 


(a)  It  also  appeared  that  the 
plaintiff,  on  heiD|(  remonstrated 
with  for  going  to  law  under  such 
circumstances,  said,  that  his  attor- 
ney had  undertaken  to  bring  the 
action  for  him  on  the  terms  of 
^  no  purchase  no  pay.**  Upon 
this  the  Lord  Chief  Justice,  with 

VOL.  v. 


reference  to  the  observations  of 
counsel  on  both  sides,  said,  that 
perhaps  it  might  be  difficult  for  a 
poor  person  to  bring  a  cause  into 
Court  without  some  such  assist- 
ance; but  he  could  not  say,  that, 
upon  the  whole,  it  was  a  practice 
to  be  approved  of. 


F  F 
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Piatt,  for  the  defendant,  contended — First,  that,  if,  as 
the  plaintiff  said,  the  Albion  was  about  passing  him  at  the 
time  his  boat  was  swamped,  it  could  not  have  been  the 
swell  of  the  Albion  that  occasioned  the  swamping,  as  it 
would  not  reach  the  shore  till  some  considerable  time  af- 
ter— and  Secondly,  that,  supposing  it  was,  yet  the  plaintiff, 
l>y  his  improper  conduct  in  overloading  his  boat,  must 
have  brought  the  injury  upon  himself,  and  could  not  com- 
plain of  the  defendant. 

Demman,  C.  J.,  in  summing  up,  {inter  alia),  said — It 
seems  to  me  in  this  case  that  the  p1aintiff*'s  claim  must  be 
confined  to  the  personal  injury  he  has  sustained,  as  the 
boat  was  not  his,  and  the  corn  was  not  his.  And  the 
question  for  you  will  be,  whether  he  is  entitled  to  look  to 
this  defendant  for  compensation.  The  defendant  says — 
First,  that  the  swell  was  not  occasioned  by  the  Albion — 
secondly,  that  the  plaintiff's  boat  was  improperly  loaded^ 
and,  according  to  your  opinion  upon  these  points,  you 
will  find  your  verdict  for  the  plaintiff  or  the  defendant. 
If  you  think  that  the  swell  was  not  occasioned  by  the  de- 
fendant's negligent  management  of  the  Albion,  or  that  it 
was  the  plaintiff's  own  negligence  in  loading  his  boat  as 
he  did,  which  occasioned  the  injury,  then  you  cannot  find 
any  verdict  against  the  defendant.  [His  Lordship  read 
the  evidence,  and  commented  upon  it,  and  concluded  by 
saying] — ^You  must  be  satisfied  that  the  Albion  was  going 
at  too  great  speed,  and  thereby  occasioned  the  swell;  and 
you  will  have  to  say  whether  it  was  that  swell  alone 
which  occasioned  the  injury,  or  whether  it  is  doubtful  that 
such  was  the  case,  for  that  will  be  enough  to  prevent  the 
plaintiff's  recovering.  If  you  are  satisfied  that  the  de- 
fendant's vessel  occasioned  the  injury  by  its  improper  speed, 
and  that  the  plaintiff  was  not  in  fault,  and  c/tc/no^  con/ri- 
bute  to  his  misfortune  by  his  improper  management  of  his 
boat,  then  you  will  find  for  the  plaintiff,  and  give  him  such 
damages  as  you  consider  him  entitled  to. 
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The  jury  consulted  for  some  time  and  afterwards  retir- 
ed, and  eventually  found  a — 

Verdict  for  the  plaintiff— Damages  5/. 


LaWf  C«  S.9  and  Ryland,  for  the  plaintiff. 

Plait  and  Payne^  for  the  defendant 

[Attomiea — Flower^  and  /.  B.  ThamMm,'] 


See  the  case  of  Vermall  v.  Gar- 
V  ICromp.  &  Meeson,  21,  which 
decides,  that, ''  in  case  for  rannin  j( 
down  a  ship  neither  can  recover 
when  both  are  in  the  wron^:  bat 
the  phuntiff  may  recover,  although 
he  might  have  prevented  the  col- 
lision, provided  he  was  in  no  de- 


gree in  £salt  in  not  endeavouring 
to  prevent  it."  See  also  the  cases 
of  Wakeman  v.  Robinion,  8  J.  B. 
Moore,  63;  Chaplin  v,  HaweSfVoLS 
of  these  Reports,  p.  664;  Lack  v. 
Seward,  Vol.4,  p.  106;  and  Pluck* 
well  V.  WUion^  Bart.,  ante,  p.  375. 


Benning  v.  Dove. 


Feb.  2nd, 


XHE  first  count  of  the  declaration  stated,  that,  on  the  i#.  having  print- 

10th  of  December,  1827,  it  was  agreed  between  the  plain-  soorop'iestoV, 

tiff  and  defendant  in  manner  following,  (that  is  to  say),  *J>o«|^iie^»  *' 

"  The  said  defendant  then  and  there  agreed  to  sell  to  the  binding  himself 

said  plaintiff,  and  the  said  plaintiff  then  and  there  agreed  others,  in 

to  buy  of  the  said  defendant  divers,  to  wit,  three  hundred  Jg^^andln  rin- 

gte  copies  under 
5 Of.  a  copy,  un- 
til B.*s  SOO  were  sold,  or  his  consent  was  obtuned.  In  his  letter,  which  constituted  the  agreementi  he 
said  to  B.  "  I  do  not  expect  you  to  sell  under  48s.  and  50s.,  but  do  as  you  like." — When  B,  had 
sold  a  part  of  the  300  copies,  he  went  into  partnership  with  C,  and  transferred  all  his  stock  at 
the  cost  price.  He  also  sold  some  copies  at  4Ss,  and  46s. — A.^  in  contravention  of  his  agreement, 
sold  under  the  stipulated  prices;  but,  on  being  threatened  with  proceedings  by  B,,  persuaded  Z)., 
who  had  purchased  the  principal  part,  to  consent  to  give  them  back,  if  it  would  satisfy  B, — D.  had 
an  interriew  with  B.,  and  told  him  this.  D.  said,  that  he  understood  the  arrangement  was  a  set- 
tlement of  the  difference,  and  that  B.  went  away  from  the  interview  perfectly  satisfied: — Held,  in 
an  action  by  B.  against  A.  for  a  breach  of  the  agreement,  that  neither  the  underselling  by  B.  nor 
the  transfer  of  the  stock  to  the  partnership,  were  grounds  of  nonsuit ;  but  that  the  arrangement 
with  D.  was  an  answer  to  the  action,  if  the  jury  thought  it  made  an  end  of  the  dispute  between 
the  parties.  Held,  also,  that,  on  the  question  of  damage,  it  might  be  considered  whether  B.*s 
own  underselling  had  or  had  not  contributed  to  affect  the  price  of  the  work  in  the  market. 

FF   2 
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copies  of  a  certain  literary  work,  called  Commentaries  on 
the  Laws  of  England,  by  the  late  Sir  William  Blackstone, 
a  new  edition^  with  practical  notes,  by  Joseph  Chitty, 
Esq.,  Barrister  at  Law,  at  and  for  a  certain  price  or  sum 
of  money,  to  wit,  the  sum  of  40s.  per  copy,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
600/.,  to  be  paid  to  the  said  defendant  by  the  said  plaintiff 
on  the  Monday  following,  the  1st  day  of  December  afore- 
said, in  the  promissory  notes  of  the  said  plaintiff,  at  three, 
six,  nine,  twelve,  fifteen^  eighteen,  twenty-one,  and  twenty- 
four  months  date,  in  equal  sums,  the  said  defendant  not  to 
sell  to  others  numbers  of  the  said  work  in  quires^  under 
48tf.  per  copy,  and  single  copies  not  less  than  50s;  and 
not  to  bring  out  a  new  edition  of  the  said  work  tUl  the 
three  humlred  copies  of  the  stud  plaintiff  were  gone^  or  till 
he  the  said  defendant  got  the  consent  of  the  said  plaintiff  ^ 
It  then  averred  mutual  promises  on  the  part  of  the  plain- 
tiff and  defendant  to  perform  their  respective  parts  of  the 
agreement;  and  that  the  plaintiff  bought  the  books  and 
paid  for  them,  and  then  continued : — **  Yet  the  said  de- 
fendant contriving,  and  wrongfully  and  unjustly  intending, 
to  injure  the  said  plaintiff^  did  not  nor  would  perform  the 
said  agreement  nor  his  said  promises  and  undertaking,  but 
thereby  craftily  and  subtilly  deceived  the  said  plaintiff  in 
this,  to  wit,  that  the  said  defendant  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the  commencement  of 
this  suit,  and  before  the  said  three  hundred  copies  of 
the  said  plaintiff  were  gone,  wrongfully,  and  without  the 
consent  of  the  said  plaintiff,  did  sell  to  others  num- 
bers of  the  said  work  in  quires  under  4Ss.  per  copy^ 
and  single  copies  less  than  50s»,'  whereby  the  said  three 
hundred  copies f  of  the  said  plaintiff,  of  the  said  work,  be- 
came and  were  much  lessened  in  value  and  price »  and  the 
sale  thereof  greatly  injured  and  decreased;  and  the  said 
plaintiff  hath  now  on  hand  a  large  number,  to  wit,  one 
hundred  and  fifty  of  the  said  copies  unsold  and  undis- 
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posed  of,  and  hatb  thereby  lost  and  been  deprived  of  ^g^ 
i^r^at  gains  and  profits,  amounting  in  the  whole  to  a  large 
sum,  to  wit,  the'sum  of  200/.,  which  he  would  and  might 
otherwise  have  derived  from  the  sale  and  disposition  of  ^^^^ 
the  said  last-mentioned  copiesi  to  wit/'  &c.  The  second 
count  stated  the  agreement  more  briefly ;  and  there  was 
a  count  on  an  account  stated.    The  plea  was  nan  as^ 

It  appeared  that  the  defendant  had  printed  an  edition 
of  Blacksione's  Commentaries,  by  Mr.  Chitty,  the  bar* 
rister,and,  on  the  Ist  of  December,  proposed  to  the  plain- 
tiff, who  was  then  carrying  on  business  as  a  law-bookseller, 
to  sell  him  three  hundred  copies,  at  4f2s.  a  copy.  The 
plaintiff  objected  to  pay  more  than  40^.,  and  to  that  price 
the  defendant  agreed.  The  material  parts  of  the  plain- 
tiff's letter  were — *'  1  will  only  sell  to  others  at  48«.  in 
quires,  and  single  copies  at  50^.,  until  your  three  hundred 

copies  are  sold,  or  till  I  have  your  consent." '*  I  do  not 

expect  you  to  sell  under  48«.  and  50s. ;  but  do  as  you 
like." 

On  the  10th  of  December,  1 829,  there  was  what  is  called 
a  trade  sale  by  auction,  at  the  Albion,  at  which  thirteen 
copies,  as  twelve,  were  purchased  by  Simpkin  &  Mar- 
shall, from  the  defendant's  stock,  at  40s.  a  copy ;  and  at  a 
similar  sale  in  March,  1830,  at  which  the  defendant  pre- 
sided, twelve  copies  were  purchased  by  Messrs.  Whittaker, 
and  one  by  Mr.  Doyle,  at  4^.  a  copy.  In  the  month  of 
February,  1829,  the  plaintiff  entered  into  partnership  with 
a  Mr.  Saunders,  and  the  quantity  on  hand,  viz.,  two  hun- 
dred and  four  copies,  was  removed  to  the  premises  of  the 
new  firm.  On  the  Ist  of  January,  1831,  another  sale  took 
place,  at  which  Mr.  Henry  Butterworth,  a  law-bookseller, 
purchased,  in  the  first  instance,  twenty-six  copies  at  40^., 
and  after  as  many  as  could  be  were  sold  to  others, 
Mr.  B.  took  the  remainder,  being  fifty-one  copies,  at  the 
same  price.  In  the  month  of  March,  1831,  in  consequence 
of  an  application  made  to  him  by  the  defendant,  Mr.  But- 
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1833.  terworth  had  an  interview  with  the  plaintiff,  who,  at  that 
time,  had  threatened  to  proceed  against  the  defendant. 
Mr.  B.,  in  his  evidence  as  to  that  interview,  said — **  I 
stated,  that  I  had  made  arrangements  to  return  all  I  had 
purchased  at  that  sale,  in  consequence  of  the  agreement 
between  the  plaintiff  and  defendant.  (I  had  sold  eight  co- 
pies in  the  mean  time,  at  the  regular  subscription  price). 
I  did  this  to  prevent  litigation  between  the  parties,  at  a 
sacrifice  to  myself.  The  plaintiff  told  me,  that  the  whole 
of  his  stock  was  takett  at  cost  price  as  between  him  and 
Saunders.  I  understood  the  arrangement  made  by  me  be- 
tween the  plaintiff  and  defendant  was  a  settlement  of  the 
difference.  I  should  not  have  returned  the  books  at  my 
own  loss,  had  it  not  been  for  the  settlement  between  two  par- 
ties, whom  I  respected.  The  plaintiff  went  away  perfect' 
ly  satisfied'*  It  appeared  further,  that  the  plaintiff's  sale 
of  the  work,  from  February  to  Christmas,  1829,  was  forty- 
one  copies; — in  the  year  18S0,  fifteen  copies; — in  18SI, 
eighteen  copies;  and  in  1832^  twenty*four copies; — same 
of  them  were  sold  at  A&s.  and  46«.;  but  others  at  two  gui* 
neas  and  a  half  to  the  trade,  and  three  guineas  and  a 
half  to  gentlemen.  The  quantity  remaining  on  hand  at 
Christmas,  183S,  was  one  hundred  and  six  copies. 

Sir  «/•  Scarlett,  for  the  defendant,  contended,  1st,  that 
the  plaintiff  was  bound  by  implication  not  to  sell  the  work 
himself  under  the  price  at  which  the  defendant  was  to  sell, 
and  that  his  selling  at  45^.  and  4€«.  was  an  answer  to  the 
action,  as  being  against  the  good  faith  and  honour  of  the 
contract,  inasmuch  as  it  would  tend  to  prevent  the  defen- 
dant from  selling  his  copies  at  all ;  Sndly,  that  the  contract 
was  put  an  end  to  by  the  plaintiff's  going  into  partnership 
in  the  month  of  February,  18^,  with  Mr.  Saunders,  and 
transferring  his  interest  to  the  firm  at40«.  a  copy,  because 
the  undertaking  of  the  defendant  was  only  to  continue  in 
force  till  the  three  hundred  copies  were  sold  by  the  plain- 
tiff, and  his  parting  with  them  to  a  firm  of  which  he  was  only 


HILARY  TERM,  3  WILL.  IV.  431 

a  partner^  was,  in  fact,  a  selling,  just  as  much  as  it  would  be  1833. 
in  the  ease  of  a  joint-stock  company  ;  and,  Srdly,  that  the 
arrangement  come  to  with  Mr.  Henry  Butterworth  was  in 
the  nature  of  an  accord  and  satisfaction  to  the  plaintiff.  Mr. 
Butterworth  told  the  plaintiff  that  he  would  give  back  his 
copies,  which  formed  so  large  a  portion  that  the  rest  must 
be  comparatively  unimportant,  if  it  would  satisfy  him,  and 
make  an  end  of  the  dispute  between  the  parties;  to  which 
the  plaintiff  replied,  that  it  would  be  very  satisfactory,  and 
that,  according  to  his,  Mr.  Butterworth*s,  understanding, 
it  was  to  put  an  end  to  all  differences,  and  the  plaintiff 
went  away  perfectly  satisfied.  On  these  grounds  the 
learned  counsel  submitted  that  the  plaintiff  should  be 
called. 

DsNM AN,  C.  J. — I  think  I  cannot  nonsuit  upon  the  first 
ground,  as  the  facts  relied  on  do  not  appear  to  have  been 
communicated  to  the  defendant ;  and,  with  respect  to  the 
second,  enough  does  not  appear  of  the  terms  on  which 
the  partnership  commenced,  to  justify  me  in  deciding  that 
there  was  a  parting  with  the  books  by  the  plaintiff  within 
the  meaning  of  the  agreement :  with  respect  to  the  third 
ground,  it  does  seem  an  answer  to  the  action. 

On  the  part  of  the  defendant  it  was  proposed  that  a 
juror  should  be  withdrawn.  This  was  objected  to  on  the 
part  of  the  plaintiff,  and  the  case  went  to  the  jury. 

Denman,  C.  J.,  in  summing  up,  after  stating  the  plead- 
ings and  reading  the  letters,  observed — It  seems  that  the 
defendant  left  the  plaintiff  at  liberty  to  sell  as  he  pleased, 
but  bound  himself  down  not  to  sell  under  the  prices  stated, 
and  this  is  an  answer  to  some  part  of  the  argument  urged 
in  favour  of  the  defendant.  You  will  have  to  say,  first, 
whether  the  agreement  was  made;  of  this,  there  does  not 
seem  any  doubt;  and  then,  whether  it  was  broken;  and  if 
it  was,  you  must  spell  out  the  damage  as  well  as  you  can 
from  the  evidence.     It  is  a  very  difficult  thing  to  ascertain 
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the  amount  of  damage.  I  think,  in  considering  that  subject, 
you  may  reasonably  consider,  as  damage  must  arise  from  the 
effect  produced  upon  the  price  of  the  work  in  the  market, 
by  the  defendant's  having  sold  copies  at  a  sum  lower  than 
the  stipulated  price,  whether  the  plaintiff's  own  selling  at  45s. 
and  46s,  might  not  have  contributed  to  that  depreciation. 
If  you  are  satisfied  that  the  agreement  was  broken,  then 
you  will  have  to  say  to  what  extent  the  plaintiff  has  been 
injured ;  unless  you  should  be  of  opinion  that  what  took 
place  between  Mr.  Butterworth  and  the  plaintiff  was  a 
complete  conciliation  up  to  that  time,  and  was  not  confined 
to  Mr.  Butterworth's  individual  transaction  only.  There 
is  no  distinct  evidence  that  the  plaintiff  knew  that  the  de- 
fendant had  sold  to  others ;  but  Mr.  Butterworth  says,  that 
he  understood  it  to  be  a  complete  settlement  of  the  differ- 
ence which  existed  between  the  parties,  and  that  he  would 
not  have  returned  the  books  at  a  loss  to  himself  if  he  had 
not  wished  to  make  an  end  of  the  disputes  between  them. 

His  Lordship  left  it  to  the  jury  to  say,  in  the  first  in- 
stance, whether  they  thought  Mr.  Butterworth  made  an 
end  to  the  dispute  between  the  parties  altogether,  telling 
them,  that,  if  they  did,  they  should  find  their  verdict  for 
the  defendant;  but,  that,  if  they  did  not,  he  would  read 
over  to  them  the  evidence  upon  the  subject  of  the 
damage  (a). 

The  jury  said,  they  thought  that  the  arrangement  made 
by  Mr.  Butterworth  satisfied  the  whole  of  the  difference, 
as  be  said  that  the  plaintiff  went  away  perfectly  satisfied. 

Verdict  for  the  defendant. 
Grainger,  for  the  plaintiff. 

Sir  «7.  Scarlett  and  Kelly,  for  the  defendant. 
[Attomies — Owen  4r  Dixon,  and  Molhy,"] 

(a)  It  was  at  firet  thought  that  meat  of  the  difference^  but  it  turn- 
damages  must  be  gi?en  for  the  ed  out  that  they  were  sold  after 
sale  of  three  copies  after  the  settle-     the  action  was  commenced. 
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1832. 

Miller  r.  Hamilton. 

ASSUMPSIT  for  goods  sold  and  delivered.  A  baker  deliver- 

The  plaintiff  was  a  baker,  and  sought  to  recover  from  jfeiTto  wwk, 
the  defendant  a  sum  of  6/.  1 5s.  for  bread  delivered  at  his  and  wu  paid 

many  sums  by 

house  from  February  8th  to  March  ^nd,  and  from  April  thehoiuekeeper 
Srd  to  May  24th,  1830.  It  appeared  that  weekly  bills  were  ^a^e^pteT' 
made  out  and  delivered  every  week  to  the  defendant's  ''•eWy  baia  for 

"^  a  period  of  time 

housekeeper,  and  that  the  two  weeks  from  the  22nd  of  sabaeqoent  to  a 
March  to  the  Srd  of  April  had  been  paid,  as  had  also  the  the  housekeeper 
whole  of  the  bills  from  the  24th  of  May  to  the  latter  end  w^.!;!^,'f^,„ 
of  August,  at  which  time  the  housekeeper  left  the  defen-  ao  action  by  him 

to  recoTer  from 

dant's  service.  A  few  days  after  she  left,  payment  of  the  UscuBtomerthe 
omitted  weeks  was,  for  the  first  time,  demanded  of  the  ^^d  bUMhat 
defendant  by  the  plaintiff.    It  was  sworn,  on  the  part  of  «!»«  question  of 

,        ,  neghgence  was 

the  plaintiff,  that  the  paid  bills  were  all  separately  receipt-  not  raised,  and 
ed,  though  sometimes  three  or  four  weeks  were  paid  at  was  entided  to 

not  prove  that 

Campbell,  S.  G.,for  the  defendant. — The  action  cannot  the  housekeeper 
be  maintained.  The  plaintiff  has  trusted  the  housekeeper,  p^^^oViV 
and  to  her  he  must  look.     It  was  a  weekly  dealing ;  and  as  i^e  ^^  ^^H"  1° 

question. 

soon  as  the  plaintiff  found  that  some  of  the  bills  were  not 
paid,  he  should  have  made  application  to  the  defendant, 
and  complained  of  the  non-payment,  but,  instead  of  doing 
this,  he  continued  to  give  receipts  weekly  from  time  to 
time  afterwards.  If  the  plaintiff  had  gone  after  the  house- 
keeper's omission  to  pay  the  weekly  bills  and  told  the 
plaintiff  of  it,  this  would  not  have  happened;  and  his  not 
doing  so,  but  continuing  to  give  receipts  afterwards,  is 
tantamount  to  an  admission  of  his  having  trusted  her. 

It  was  proved,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  said  to  his  wife,  after  the  housekeeper  left — 
"  The  old  woman  has  done  us  at  last;" — and  also,  that  he 
told  the  person  who  succeeded  as  housekeeper,  that  be 
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did  not  think  he  could  recover^  as  he  had  acted  wrong  in 
^jj^gj^       receipting  the  bills  and  leaving  the  back  debt. 


V. 

Hamilton. 


Goulbum,  Serjt.|  for  the  plaintiff,  in  reply,  (inter  alia), 
said — There  is  no  proof  that  the  defendant  gave  any 
money  to  the  housekeeper  for  the  purpose  of  paying  these 
bills,  and,  without  such  proof,  there  is  no  defence  to  the 
action. 

Denman,  C.  J.,  in  summing  up,  said — The  plaintiff  claims 
of  the  defendant  the  amount  of  a  baker's  bill.  The  de- 
fendant says  that  he  has  paid  it.  Now  it  seems  to  me, 
that  the  last  observation  made  by  the  plaintiff's  counsel 
decides  the  case ;  for  it  does  not  appear  that  the  defendant 
ever  gave  any  money  to  his  housekeeper  to  make  these 
payments  with.  The  plaintiff  thought  that  she  had  re- 
ceived the  money  when  he  said  **  the  old  woman  has  done 
us;"  and  perhaps  we  may  think  so  too;  but,  as  it  is  not 
proved,  we  cannot  act  upon  it.  It  seems  to  me,  therefore, 
that  we  need  not  go  into  the  question  of  negligence,  for 
there  has  been  some  negligence  on  both  sides.  Under 
these  circumstances,  it  appears  to  me,  that  the  .verdict 
should  be  for  the  plaintiff. 

Verdict  for  the  plaintiff— Damages  6/.  15s* 

Gouibum,  Serjt.,  and  It.  Gumey,  for  the  plaintiff. 
Campbell^  S.  G.,  for  the  defendant. 

f Attomies — Ashley,  and  TeetdaleSf^  CoJ] 
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1833. 

PROMOTIONS- 

IN  the  Vacation  after  Easter  Term,  J.  T.  Coleridge, 
Esq.,  Barrister  at  Law,  was  called  to  the  degree  of  Ser- 
jeant at  Law. 

In  the  same  Vacation,  John  Gumey,  Esq.,  one  of  his 
Majesty*8  counsel  learned  in  the  law,  was  appointed  one 
of  the  Barons  of  the  Exchequer,  vice  Sir  W.  Garrow, 
Knight,  resigned. 

In  Trinity  Term,  Mr.  Serjeant  Taddy  was  appointed 
her  Majesty's  Attorney-General,  vice  J.  WilUams,  Esq. : 
and  Mr.  Serjeant  Meretveiher  was  appointed  her  Majesty's 
Solicitor-Greneral,  vice  C  C.  Pepys,  Esq. 

In  the  Vacation  after  Trinity  Term,  Mr.  Serjeant 
Spankie  was  appointed  one  of  his  Majesty's  Serjeants 
learned  in  the  law. 

In  the  same  Vacation,  Mr.  Serjeant  Meretvether  receiv- 
ed a  patent  of  precedence;  and  J.  Beames,  Esq.,  H.  H. 
Joy,  Esq.,  C  T  Swanston,  Esq.,  and  R.  M.  Rolfe,  Esq., 
were  appointed  his  Majesty's  counsel  learned  in  the  law. 

In  Michaelmas  Term,  Sir  Thomas  Denman,  Knight, 
was  appointed  Lord  Chief  Justice  of  England,  vice  Lord 
Tenterden,  deceased;  and  Sir  William  Home,  Knight, 
was  appointed  his  Majesty's  Attorney-General,  and  John 
Campbell,  Esq.,  his  Majesty's  Solicitor-General. 

In  Hilary  Term,  Thomas  Noon  Talfourd,  Esq.,  was 
called  to  the  degree  of  Serjeant  at  Law. 
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1832. 


COURT  OF  COMMON  PLEAS. 


First  Sitting  at  Nisi  Prius  in  Michaelmas  Term, 

1832. 


BEFORB  MR.  JUSTICE  PARK. 


JVov.  14M.  Hill  and  Another  r.  Elliott. 

A  debtor,  being   ASSUMPSIT  for  goods  sold  and  deliyered. 
to  iheiom^        Instead  of  proving  the  delivery  of  the  goods^  R.  Alex- 
^Stora' aitor-   ^^rf^,  for  the  plaintiffs^  put  in  a  letter,  written  by  the  de- 
nies, reqoesUng  fendant  when  in  prison  to  the  town  agents  of  the  plain- 

tneoi  to  send  ft 

'  conBdentiai  tiffs'  solicitori  requesting  that  they  would  send  to  him  **  a 
with  whomhe  Confidential  clerk,**  with  whom  he  might  communicate  on 
mightcommuni-  ^jjg  gubject  of  the  plaintiffs*  claun.     He  then  called  the 

cate  on  the  sub-  •»  <r 

ject  of^iis  ere-  person  who  went  to  the  defendant  in  consequence  of  that 
Held,  in  aiTac^  letter,  and  proposed  to  ask  him  what  the  defendant  said. 

tion  by  the  cre- 
ditors to  recover 

the  claim,  that  Payne,  for  the  defendant,  objected  to  the  evidence,  on 
said  to  the  per-  the  ground  that  it  would  be  a  breach  of  faith.  He  sub- 
son  who  went  to  ^^^^A   that  the  words  of  the  letter  intimated  the  defen- 

lUDi  in  oonse-  ' 

quenceofhis       dant*s  dcsire  that  the  interview  should  be  confidential: 

letter,  was  re-  ,*.  •••iiii  »- 

ceivabie  in  evi-  and,  therefore,  the  party  receiving  it  should  have  repudiat- 
Ao^h'thTsub-  ed  that  part  of  it,  if  they  intended  to  make  use  of  the 
ject-matter  of     statements  in  evidence  (a) ;  and  if  they  had  done  so,  most 

the  communi-  '     i  ■»  ■  i  • 

caUon  was  an      likely  the  defendant  would  not  have  been  so  communica- 

offbr  of  lOs.  in       .  , 

the  pound.         tivc  as  be  was. 


(a)  Sec  the  case  of  Cory  ?. 
Bretton^  Vol.  4  of  these  Reports, 
462.  There,  a  letter  sent  by  the  de- 
fendant to  the  plaantiflfb  respect- 
ing the  money  claimed,  contain- 
ed, in  the  introductory  part,  these 
words:  *'  wUch  is  not  to  be  used 
in  prejudice  of  my  rights  now,  or 


in  any  future  arrangement  that 
may  be  made  or  instituted."  And 
Tindal,  C.  J.,  refused  to  recei?e 
it  in  evidence,  saying,  that  if  the 
plaintiffii  did  not  like  the  letter 
with  such  a  stiptdation  in  it,  they 
might  have  sent  it  back. 
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Mr.  Justice  Park  was  of  opinion  that  the  objection 
was  not  sufficient  to  prevent  the  evidence  from  being 
given. 

The  evidence  was  admitted;  from  which  it  appeared, 
thatj  with  a  view  to  a  composition  of  10^.  in  the  pound, 
the  defendant  admitted  that  the  debt  was  SIA 

Upon  this  the  objection  was  renewed,  on  the  ground, 
that  the  statement  was  made  with  a  view  to  a  compro- 
mise. 

But  it  was  overruled  by  the  learned  Judge,  and  there 
was  a — 

Verdict  for  the  plaintiffs. 

IL  Alexander,  for  the  plaintiffs. 

Payne,  for  the  defendant. 

[Attornies — Johnson  4r  W.,  and  Sylveiter  4r  TT.] 


Dixon  and  Another  v.  Elliott. 

ASSUMPSIT  against  the  same  defendant  as  in  the  fore-  itwuproredi 
going  case,  as  indorser  of  two  bills  of  exchange.     To  dis-  ^°j2ng"*i^**"  . 
pense  with  proof  of  notice  of  dishonour,  it  was  proved,  on  doner  of  a  bill 
the  part  of  the  plaintiffs,  that  the  bills  were  produced  to  that,  two  months 
the  defendant  about  two  months  after  they  were  due,  and  it  was  produced 
inquiries  of  him  made  as  to  the  drawer  and  acceptor;  upon  ^ )"™» ^^^  ^' 

•  «   •         1   .     •/«•  IT        '      I-         qumes  were 

which  he  said,  that  if  the  plaintiffs  would  take  10«.  in  the  made  as  to  the 
pound  upon  the  bills  he  would  secure  it  to  them.  ceptor;  upon 

On  the  part  of  the  defendant  it  was  submitted,  that  this  JJ^^t^^eSIider 
was  not  sufficient  to  dispense  with  the  usual  proof,  as  it  would  take  io#. 

.  ,  »      » .  1  -  t*  in  the  pound,  he 

was  not  inconsistent  with  a  doubt  upon  the  question  of  no-  would  secure  it: 
tice,  that  an  offer  should  be  made  to  pay  a  limited  sum.       dent^to  dispense 

with  proof  of 
notice  of  diflho- 

But  Mr.  Justice  Park  said,  that  he  thought  it  was  nour. 
sufficient.     And  there  being  no  defence,  there  was  a — 

Verdict  for  the  plaintiffs. 
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IL  Alexander t  for  the  plaintiffs. 

Payne,  for  the  defendant. 

[Attornies— ^o^uon  ^  W.,  and  SyhaUr  Sf  W.\ 


(a)  In  Fhillipps  on  Evidence, 
Vol.  2,  p.  24,  it  18  «ud— "  The 
proof  of  the  presentment  and  of 
the  notice  of  dishonour  will  be 
dispensed  with,  if  the  defendant, 
knowing  of  the  default,  has  pud 
any  part  of  the  money,  or  promis- 
ed to  pay,  after  the  note  became 
due;  for  this  is  an  admisnon  on 
his  part  that  the  plaintiff  had  a 
right  to  resort  to  him  upon  the 
note,  and  that  he  himself  had 


ceived  no  damage  from  the  want 
of  notice.  But  if  the  drawer  or  in- 
dorser,  after  being  arrested,  mere- 
ly offers,  by  way  of  compromise, 
without  acknowledging  his  liabi- 
lity, to  gi?e  a  bill  for  the  sum  de- 
manded, thu  will  not  dispense  with 
proof  of  notice  of  the  dishonour. 
Such  an  offer  is  not  a  wai?er  of 
the  objecdon."  See  also  Standage 
▼.  Creighton,  ante,  p.  406. 


A^oumed  Sittings  in  London  qfier  Michaelmas 

Term,  1832. 

BEFORE  LORD  CHIEF  JUSTICE  TIN  DAL. 


Dect9th. 


Parker  v.  Smith  and  Others. 

Thatdiminuticm  C/ASE  for  darkening  ancient  lights,  &c. 

widd^\he  Uw'        I^  appeared  that  the  plaintiff  was  possessed  of  a  house 

T^f^gt^*^  **      in  Queen  Street,  in  the  city  of  London,  and  that  the  de- 

die  groand  of 

an  action  agid^  fendants,  who  were  the  owners  of  premises  situate  yery 
biSdsoMr'an-    near,  which  had  been  injured  by  fire,  had  rebuilt  them  in 

***'*b*«Bchai"  ®"^^  ^  ^*y  *•  '^  diminish,  according  to   the  plaintiflTs 

really  makea  opinion,  the  quantity  of  air  and  light  which  he  enjoyed  in 

able  degree  leM  the  occupation  of  his  house  previous  to  such  rebuilding, 

j!^'o?bM!u  Several  witnesses,  on  the  part  of  the  plaintiff,  stated  tliat, 

ness  or  occupa-  jjj  their  Opinion,*  the  quantity  of  sunlight  and  air  was  di- 

tion* 

minished,  and  the  premises,  in  consequence,  depreciated 
in  value. 
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Bompas,  Serjt,  for  the  defendants,  admitted  that  they 
had  not  built  the  new  premises  after  the  fire  on  precisely 
the  same  site  as  the  former;  but  contended  that  the  ques- 
tion was^  whether  as  much  air  and  light  were  enjoyed  af- 
terwards as  before.  A  man  is  not  bound  to  erect  on  the 
same  space — '*  Sic  utere  iuo  ut  aUenum  non  kedas**  is  the 
maxim ;  and  if  he  does  not  depart  from  that,  an  action  is 
not  maintainable  against  him. 

Several  witnesses,  on  the  part  of  the  defendants,  stated 
that,  in  their  opinion,  the  quantity  of  light  and  air  was,  on 
the  whole,  increased ;  and  some  added,  that  the  comfort 
of  the  residence-part  of  the  plaintiff's  premises  was  in- 
creased also,  and  made  more  valuable  as  to  rent. 

Wilde,  Seijt.,  in  reply,  did  not  controvert  the  law  as 
laid  down  by  Bamptu,  Serjt,  but  relied  upon  the  proof 
for  the  plaintiff  that  injury  was  in  fact  sustained. 

TiNDAL,  C.  J.,  in  summing  up,  said — ^The  question  in 
this  case  is,  whether  the  plaintiff  has  the  same  enjoyment 
now,  which  he  used  to  have  before,  of  light  and  air,  in  the 
occupation  of  his  house ; — whether  the  alteration  by  carry- 
iiig  forward  the  wall  to  the  height  of  ten  feet  has  or  has 
not  occasioned  the  injury  which  he  complains  of.  It  is 
not  every  possible,  every  speculative  exclusion  of  light 
which  is  the  ground  of  an  action;  but  that  which  the  law 
recognises,  is  such  a  diminution  of  light  as  really  makes 
the  premises  to  a  sensible  degree  less  fit  for  the  purposes 
of  business.  It  appears  that  the  defendants*  premises 
bad  been  injured  by  fire,  and  they  re-erected  them  in  a 
different  manner.  They  have  a  right  to  re-erect  in  any 
way  they  please,  with  this  single  limitation,  that  the  alter- 
ation which  they  make  must  not  diminish  the  enjoyment 
by  the  plaintiff  of  light  and  air.  It  is  contended  by  the 
defendants,  that,  on  the  whole,  the  light  and  air  are  in- 
creased.    If,  as  matters  now  stand,  upon  the  evidence  you 
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1832.  have  beards  you  think  that  this  is  a  true  propositioui  then 
the  plaintiff  will  have  no  ground  of  action.  But  if,  on 
the  contrary,  you  think  that,  in  effect,  these  alterations 
(though  they  may  separately  be  improvements),  upon  the 
whole  diminbh  the  quantity  of  light  and  air,  then  you  will 
find  for  the  plaintiff  with  nominal  damages;  and  your  ver- 
dict will  have  no  other  effect,  than  that  of  a  notice  to  the 
defendants,  that  they  must  pull  down  the  building  of 
which  the  plaintiff  complains. 

Verdict  for  the  plaintiff — Damages  Is. 

Wilde  and  Andrews,  Serjts.,  and  Chandless,  for  the 
plaintiff. 

Bomjias,  Serjt.,  and  Comyn,  for  the  defendants* 
[Attornies — Lawrence^  and  Pkker'mg,'] 

See   the  case  of  ShadmeU  v.     ports,  p.  333,  and  the  authorities 
Hutchimonf  Vol.  4  of  these  Re-     there  referred  to. 


1833.         \Rule  as  to  the  arrangement  of  Causes  for  the  Sittings 
^  in  and  after  Term. 

Jan.  25lh,  In  the  case  of  Latekford  v.  CretiweU,  which  was  in  the  paper  for  trial 
at  the  second  SItdng  in  London,  GouUmm,  Seijt.,  moved  on  affidavits 
to  postpone  the  trial,  and  wished  it  to  he  put  off  till  the  Sittings  after 
the  Tenn. 

OasblbBi  J.>  said,  that  he  could  not  put  off  the  trial  Ull  the  Sittings 
after  the  Term,  as  it  would  interfere  with^he  trial  of  other  causes  be- 
fore the  Lord  Chief  Justice.  His  Lordship  added,  that  it  had  been  ar- 
ranged, for  the  benefit  of  suitors  and  counsel,  that  the  causes  standing 
over  from  the  Sittings  after  one  Term  should  not  be  made  remanent  to 
the  Sittings  in  the  next,  but  to  the  Sittings  after;  because  some  coun- 
sel did  not  profess  to  attend  at  Niu  Prius  at  the  Sittings  in  Term,  and 
they  might  have  had  briefs  delivered  in  those  causes.  The  catise  was 
postponed  to  the  First  Sitting  in  Easter  Term.] 
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Hartlby  r.  Cook  and  Another.  '*""'^'     ' 

Trespass. — The  Jlrst  count  of  the  declaration  stated,  After  the  great 

that  the  defendants,  on  the  15th  January,  \832,  assaulted  in^i666,^the^pa- 

the  plaintiff,  and  laid  hold  of  him,  and  struck  him,  and  pulled  cj!?Mhure,,*'^ 

him  by  his  arms  and  legs,  and  endeavoured  to  force  him  united  with  that 

t*  •  -••••i»i»i^ii  3    of  St.  Mildred 

out  of  a  certain  readmg  desk  m  which  he  then  was,  and  the  Virgin  by 
tore  his  clothes,  &c.    The  second  count  was  for  a  common  J^nf^By^cus- 
assault,  omitting  the  statement  respecting  the  reading  desk,  tom  in  each  of 

the  parishes  dC" 

The  defendants  pleaded — Not  Guilty,  and  several  pleas  of  fore  their  union, 

•      . .  A      .  •  the  right  of  ap- 

JUStlficatlon.  pointment  to  the 

The  first  plea  stated,   that,  before  and  at  the  time  «ffl<»  of  parish 
when  &c.  in  the  first  count  mentioned,  the  defendant  the  rector  and 
Cook  was  one  of  the  churchwardens  of  the  parish  of  Saint  j^'^e^ea?' 
Mary  Colechurch,  in  London,  united  with  the  parish  of  ^•^i^'****'*Jjhg 
Saint  Mildred,  Poultry,  in  London,  duly  appointed  and  united  parishes,  > 

elected;  and  that  the  plaintiff,  on  the  day  mentioned,  being  sembled,  elected 
Sunday,  wrongfully  and  improperly  intruded  himself  into  Ja^"he  sector 
and  took  possession  of  the  said  reading-desk,  such  read-  •*  <*"*  refused 

1  «  ••  i»    \  •  t.    ^  ssnction  the 

ing-desk  then  and  there  being  in  and  part  of  the  parish  appointment, 
church  of  the  said  parishes  so  united,  and  being  the  place  ^intJTanother 
assiirned  and  duly  set  apart  for  the  parish  clerk  of  the  said  p«»jn;  aftcr- 

°  i/  r  r  ^  wards,  however, 

parishes,  for  the  performance  by  him  of  his  duties  as  such  he  appointed  the 

11.  •     ,         •*!_  ii_^  ^j»»  ••      person  elected, 

clerk,  in  assisting  m  the  celebration  of  divme  service  m  with  the  assent  of 
the  said  church ;  and  the  said  plaintiff  thereby  then  and  But^*^"^*^ 

whom  he  had 
previously  ap- 
pointed, one  Sunday  BBonilng  placed  himself  in  the  derk's  desk,  in  the  church  of  the  united  pa- 
rishes, and,  refusing  to  retire  upon  request,  was  laid  hold  of  by  one  of  the  churchwardens  and  the 
vestry  clerk,  and  an  attempt  was  made  to  remove  him  by  force,  but  which  was  not  successful.  For 
the  purpose  of  trying  the  right  to  the  office,  he  brought  an  action  of  assault  against  those  officers, 
who  pleaded  specially  two  sets  of  justifications ;  one  set  alleging  the  legal  appointment  of  the 
person  elected  by  the  parishioners,  to  place  whom  in  the  desk  they  sought  to  remove  the  plain- 
tiff; and  the  other  set  treating  the  plaintiff  himself  as  an  intruder.      The  jury  were  of  opinion 
that  the  custom  was  for  the  rector  to  appoint  with  the  assent  of  the  parishioners,  and  found  a  verdict 
fsr  the  defendants.    A  rule  was  afterwards  obtained  for  a  new  trial,  which,  after  argument,  and 
time  taken  to  consider,  was  discharged ;  the  Court  being  of  opinion  that  the  plaintiff  was  not  law- 
fa\  parish  clerk,  as  he  was  appointed  by  the  rector  alone,  without  the  concurrence  of  either  of  the 
parishes ;  but  they  did  not  decide  whether  the  election  by  the  united  vestries  was  right  or  not, 
though  they  said  that  it  appeared  to  be  the  natural  mode. 

^     In  the  course  of  the  trial  it  was  ruled  that  old  entries  in  the  vestry-books  of  the  parishes  were 
not  evidence  to  shew  the  right  of  elccUon,  [as  it  did  not  appear  whether  the  incumbent  was  pre- 
sent at  the  meetings  they  related  to.     But  extracts  from  the  register  of  the  bishop  of  the  diocese 
were  received  in  evidence  to  prove  the  same  appointments,  as  were  also  several  entries  of  vestry 
meetings,  at  which  the  rector  was  present. 

VOL.  Y.  O  G 
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1832.         there  hindered  and  prevented  a  certain  person,  to  wit,  one 
Thomas  Samuel  Bullatdy  who  then  and  there  was  the  pa* 
rish  clerk  of  and  for  the  said  united  parishes,  duly  appohit^ 
ed  and  entitled  to  act  in  that  behalf,  from  taking  posses- 
sion of  the  said  reading-desk,  as  he  was  entitled  and  about 
to  do,  for  the  purpose  of  assisting  in  the  celebration  of  di- 
vine service,  and  which  service  was  about  to  commence,  and 
was  accordingly  celebrated;  and  thereby  also  the  plain- 
tiff unlawfully  and  improperly  hindered  the  due,  pro- 
per, orderly,  and  devout  celebration  of  divine  service  in 
the  said  church,  to  the  great  scandal  of  divers  devout  pa- 
rishioners, &o. ;  whereupon  the  defendant  Cook,  so  being 
such  churchwarden  as  aforesaid,  gently  admonbhed  him 
of  the  impropriety  of  his  behaviour,  and  requested  him 
to  leave  the  said  reading-desk,  that  the  said  Thomas 
Samuel  Bullard   might,   as  such  clerk,  take  possession 
of  it,  and  that  divine  service  might  not  be  interrupted  or 
delayed,  &c«;  but  the  plaintiff  refused,  and  wrongfully  re- 
mained in  possession  of  the  said  desk;  whereupon  the  said 
defendant  Cook,  so  being  such  churchwarden,  and  the 
other  defendant,  at  his  request,  and  in  his  aid  and  by  his 
command,  gently  laid  their  hands  upon  the  plaintiff,  in  or- 
der to  remove  him  irom  the  said  desk,  and  prevent  his 
further  delaying  the  due  celebration  of  divine  service,  &c 
The  second  special  plea  stated,  that  the  plaintiff  was  in 
the  church  on  Sunday,  just  previous  to  the  commencement 
of  divine  service,  and  was  illegally,  irreverently,  and  im- 
properly making  a  noise  and  disturbance  therein,  to  the 
scandal  of  the  congregation,  and,  being  admonished  by  the 
churchwarden,  refused  to  cease,  whereupon  the  defen- 
dants gently  laid  hands  on  him,  &c. 

The  third  special  plea  stated,  that  Bullard  was  the  pa- 
rish clerk  of  and  for  the  said  united  parishes,  and  that  the 
plaintiff,  assuming  and  pretending  that  he  had  been  ap- 
pointed, intruded  himself  into  the  desk,  whereupon  Bul- 
lard requested  him  to  withdraw,  which  he  refused;  and 
thereupon  the  defendants,  at  the  request  of  Bullard,  gent- 
ly laid  hands  on  him  to  remove  him* 
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The/0¥rih  special  plea  was  similar  to  the  first,  except 
that  it  stated  tjliat  the  plaintiff  violently  resisted  the  en- 
deavouDB  pf  the  defeodants  to  remove  hioi  frQm  the  desk. 

The^M  special  pleit  was  to  the  second  counti  and  was 
fUB^Iar  io  substance  to  the  first,  but  wore  concise  in 
form  (a). 
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(a)  As  there  does  not  appear  te 
be  any  form  of  plea  ia  the  books 
applicable  to  such  a  case  as  the 
present,  we  have  thought  it  right 
to  give  as  a  precedent,  the  fourth 
special  plea  verbatim. — ^^  And  for 
a  farther  pHea  as  to  the  aasaultiog 
the  said  plaintiff,  and  the  seidng 
and  laying  hold  of  the  said  plain- 
tiff, and  with  their  fists  giving  and 
striking  the  said  plaintiff  the  said 
blows  and  strokes  Arst  mentioned; 
and  the  pulling  the  said  plaintiff 
bj  his  arms  and  legs,  and  endea- 
vouring to  force  him  from  and 
out  of  the  said  reading-desk,  and 
the  shaking  and  pulling  about 
him  the  said  plaintiff,  and  cast- 
ing and  throwing  him  the  said 
plaintiff  down  to  and  upon  the 
ground,  and  giving  him  the  said 
blows  and  strokes  secondly  men- 
tioned ;  and  the  rending,  tearing, 
and  damaging  the  said  clothes  and 
wearing  apparel  in  the  said  first 
count  mentioned,  and  therein  sup- 
posed to  be  done;  the  said  defen- 
dants, by  leave  of  the  Court  -here 
for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the 
statute  in  such  case  made  and  pro- 
vided, say,  that  the  said  plaintiff 
ought  not  to  have  or  maintain  lus 
aforesaid  action  thereof  against 
them,because  they  say,  tbat,before 
and  at  the  sud  time  when  &c.,  in  the 
said  first  count  mentioned,  he,  the 
said  defendant  W.  C,  was  one  of 
the  churchwardens   of  a  certain 
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cfaureh,  to  wit,  the  parish  church 
of  the  united  parishes  of  Saint 
Miklred,  Poultry,  and  Sunt  Mary 
Colechurch,  in  London,  duly  ap- 
pointed in  that  behalf:  And  that 
the  said  pluntiff,  just  before,  and 
at  the  sud  time  when  &c«  in  the 
sud  first  count  mentioned,  to  wit, 
on  the  day  in  that  count  mention- 
edy  being  Sunday,  wrongfully  and 
improperly  intruded  himself  into 
and  took  possession  of  the  said 
readiug-desk  in  the  said  first 
count  mentioned,  such  reading- 
desk  then  and  there  being  in 
and  part  of  the  said  parish  church 
of  the  said  united  parishes,  and 
being  the  place  assigned  and  du- 
ly set  apart  for  the  parish  clerk 
of  the  said  parishes,  for  the  per- 
focmance  by  him  of  his  duties  as 
such  clerk,  in  assisting  in  the  ce- 
lebration of  divine  service  in  the 
said  church,  and  which  sendee,  be- 
fore and  at  the  said  time  when 
&c.  in  the  said  first  count  men- 
tionedf  was  about  presently  to 
commence,  and  was  accordingly 
celebrated  in  the  said  church: 
And  by  the  said  conduct  of  the 
sud  plaintiff,  the  performance  of 
such  service  in  due  and  regular 
manner,  with  the  assistance  of  the 
parish  clerk  of  the  said  united  pa- 
rishes, was  then  and  there  likely 
to  be  obstructed  and  delayed,  to 
the  great  scandal  of  divers  devout 
parishioners  of  the  said  united  pa- 
rishes, then  and  there  assembled 
g2 
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The  plaintiff  joined  issue  upon  the  plea  of  not  guilty, 
and,  to  the  special  pleas,  replied  de  injurid. 

From  the  evidence  in  the  case,  it  appeared,  that,  after 
the  great  fire  of  London,  in  1666,  the  parishes  of  St.  Mil- 
dred the  Virgin  and  St.  Mary  Colechurch,  the  former 
being  a  rectory  and  the  latter  a  perpetual  curacy,  were 
united  by  the  statute  of  the  22  Car.  2,  c.  1 1 ,  s.  63,  which 
enacts,  that  "  the  parish  of  St.  Mildred,  Poultry,  and  St. 
Mary  Colechurch,  shall  be  united  into  one  parish,  and  the 
church  heretofore  belonging  to  the  said  parish  of  St.  Mil- 
dred, Poultry,  shall  be  the  parish  church  of  the  said  parishes 
so  united."    And,  by  section  68  of  the  same  statute,  it  is 


for  the  purpose  of  such  service: 
Whereupon  the  said  defendant  W. 
C,  so  being  such  churchwarden 
as  aforesaid,  then  and  there  gent- 
ly admonished  the  said  plaintiff 
of  the  impropriety  and  indecency 
of  such  his  behaviour,  and  re- 
quested him  to  come  out  of  and 
from,  and  to  leave  the  said  read- 
ing-desk, in  order  that  the  per- 
formance of  such  service,  in  such 
due  and  regular  manner  as  afore- 
said, might  not  be  obstructed  or 
delayed;  but  the  said  plaintiff  then 
and  there  neglected  and  refused 
so  to  do,  and  wrongfully  remained 
in  possession  of  the  said  reading- 
desk;  whereupon  the  said  defen- 
dant W.  C,  so  being  such  church- 
warden as  aforesaid,  and  the  de- 
fendant W.  P.,  in  aid  of  the  said 
W.  C,  and  by  his  command,  at 
the  same  time  when  &c.  in  the 
said  first  count  mentioned,  gently 
laid  hands  upon  the  said  plaintiff, 
for  the  purpose  of  removing  him 
from  the  said  reading-desk,  and 
preventing  his  obstructing  or  de- 
laying the  performance  of  the 
sfud  service  in  such  due  and  re- 


gular manner  as  aforesaid,  and 
because  the  said  plaintiff  there- 
upon violently  resisted  such  their 
endeavour,  and  continued  by  force 
in  possession  of  the  said  reading- 
desk  as  aforesaid,  the  sud  defen- 
dant W.  C.  being  such  church- 
warden as  aforesaid;  and  the  said 
W.  P.,  in  ud  of  the  said  W.  C. 
and  by  bis  command,  at  the  said 
time  when  &c.  in  the  said  first 
count  mentioned,  did  necessarily 
and  unavoidably  commit  the  re- 
sidue of  the  said  trespasses  in  the 
introductory  part  of  this  plea 
mentioned,  as  they  lawfully  might 
for  the  cause  in  that  behalf  afore- 
said, doing  no  unnecessary  da- 
mage or  violence  to  the  said  plain- 
tiff or  his  apparel,  and  making  no 
unnecessary  disturbance  on  that 
occasion,  which  are  the  same  tres- 
passes in  the  introductory  part  of 
this  plea  mentioned :  And  this  the 
said  defendants  are  ready  to  ve- 
rify; wherefore  they  pray  judg- 
ment if  the  said  plsdntiff  ought 
to  have  or  maintain  his  aforesaid 
action  thereof  against  them,**  &c. 
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provided^ ''  that,  notwithstanding  such  union  as  aforesaid,  jgj2. 
each  and  every  of  the  parishes  so  united  as  to  all  rates^ 
taxes,  parochial  rights,  charges,  and  duties,  and  all  other 
privileges,  liberties,  and  respects  whatsoever,  other  than 
what  are  hereinbefore  mentioned  and  specified,  shall  con* 
tinue  and  remain  distinct,  and  as  heretofore  they  were  be- 
fore the  making  of  this  present  act***  The  remainder  of 
the  section  provided,  that  the  patrons  should  present  by 
turns  to  the  living.  The  facts  out  of  which  the  assault 
complained  of  arose,  were  as  follow: — 

On  the  13th  of  April,  1831,  the  parishioners  of  the 
united  parishes,  in  vestry  assembled,  appointed  a  person 
named  BuUard  to  fill  the  office  of  parish  clerk,  for  which 
office  the  plaintiff  Hartley  was  also  a  candidate.  The 
rector,  who  was  resident  in  the  country,  and  therefore 
not  present  at  the  vestry,  though  he  had  notice,  refused 
to  confirm  the  appointment  made  by  the  parish;  and  on 
the  16th  of  the  same  month  gave  Hartley  the  following 
appointment: — 

"  I,  Richard  Crawley,  rector  of  the  united  parishes  of 
St*  Mildred,  Poultry,  with  St.  Mary  Cole,  in  the  city  and 
diocese  of  London,  do  hereby  nominate  and  appoint  Mr* 
John  Hartley  to  the  clerkship  of  the  said  united  parishes, 
now  vacant  by  the  death  of  Mr.  J.  Terry.  Witness  my 
hand,  ftc.** 

After  considerable  correspondence  upon  the  subject, 
and  in  consequence  of  a  recommendation  from  the  Bishop 
of  the  diocese,  the  rector,  on  the  9th  of  October,  wrote 
to  the  vestry  clerk  as  follows : 

"  I  wrote  to  Mr.  South  a  few  days  ago,  begging  him 
(as  I  did  not  know  Mr.  Hartley's  direction)  that  he  would 
inform  him  that  I  should  withdraw  his  nomination  to  the 
clerkship  of  the  united  parishes.  I  have  now  to  beg  you 
will  have  the  goodness  to  insert  in  the  vestry  book,  that  I 
have  appointed  Mr.  BuUard  to  that  situation,  with  the 
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consent  and  approbation  of  the  parishioners  in  vestry  as- 
sembled." 


Cook,  After  this,  it  was  proposed  to  have  a  fresh  election, 

which  was  agreed  to  by  both  Bullard  and  Hartley,  but 
the  parish  did  not  consent.  Thus  matters  stood  till  the 
morning  of  Sunddy,  the  15th  January,  1838,  when  Hart- 
ley (who  had  previously  officiated  for  the  late  parish  clerk, 
but  was  informed  by  letter  on  the  11th  January  that  be 
was  not  to  officiate  any  more),  placed  himself  in  the  desk, 
and,  refusing  to  leave  when  desired,  was  by  the  defen- 
dants, one  of  whom  was  churchwarden  of  St*  Mary  Cole, 
and  the  other  vestry  clerk  of  the  united  parishes,  laid  hold 
of,  and  an  attempt  was  made  to  remove  him  by  force; 
which  not  being  successful  at  the  time  for  commebdng 
service,  he  was  allowed  to  remain.  For  the  purpose  of 
trying  the  right  to  the  office.  Hartley  commenced  an  ac- 
tion of  assault.  In  order  to  shew  that  the  right  was  joint- 
ly in  the  rector  and  parishioners,  several  ancient  entries 
in  the  vestry-books  of  the  separate  parishes  were  offered 
in  evidence  for  the  defendants,  but  rejected  on  the 
ground  that  it  did  not  appear  that  the  incumbent  was 
present  at  the  meetings  to  which  they  related.  Then  se- 
veral extracts  from  the  registry  of  the  diocese  of  London 
were  produced,  some  on  the  part  of  the  plaintiff,  and  some 
on  the  part  of  the  defendants,  the  nature  of  which  are  suffi- 
ciently stated  in  the  summing  up;  as  also,  several  entries 
of  vestry  meetings  at  which  the  rector  was  present* 

Jones^  Serjt.,  on  the  part  of  the  plaintiff,  contended, 
that,  under  the  circumstances,  the  plaintiff  Was  entitled  to 
a  verdict,  on  the  ground  that  Bullard  Was  not  dtily  ap- 
pointed at  the  time  of  the  assault,  as  the  custom  for  the 
rector  and  parishioners  of  the  united  parishes  to  appoint 
jointly  was  not  made  out  satisfkctorily. 

Andrews^  Seijt.,  conhrh,  submitted,  that  the  defendants 
had  made  out  their  justification. 
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Tin  DAL,  C.  J.,  in  sumining  up,  8ai4 — The  plaintiff  itt  jg^ 
this  case  complains  of  an  assault  committed  on  his  person 
by  the  two  defendants.  The  answer  which  they  give  to  the 
complaint  is,  that  one  of  them  was  warden  of  the  church 
of  the  united  parishes  of  St.  Mary  Colechurch,  and  St. 
Mildred,  in  the  Poultry;  and  that,  on  the  day  in  question^ 
which  was  a  Sunday,  the  plaintiff  wrongfully  intruded 
himself  into  the  reading-desk  of  the  clerk,  and  that  he, 
the  churchwarden,  was  ordered  to  put  into  that  dei^k  one 
Bullard,  who  the  defendants  say  bad  been  duly  and  le<^ 
gaily  appointed  parish  clerk ;  that  he  first  of  all  requested 
the  plaintiff  to  come  out,  which  he  having  refused,  they 
laid  their  hands  upon  him  for  the  purpose  of  putting  him 
out  of  the  reading-desk.  That  fact  has  been  proved  on  the 
part  of  the  plaintiff,  to  raise  the  question  (which  is  the  ma^ 
terial  one  for  your  consideration),  whether  Bullard  had 
been  rightly  and  duly  appointed  parish  clerk  of  these 
imited  parishes  or  not.  If  the  defendants  were  taking  up 
a  person  to  put  in  the  reading-desk,  who  had  no  authority 
to  be  th^e»  a  man  who  was  as  much  a  stranger  as  any  - 
man  there,  they  could  not  justify  themselves  in  displacing 
the  plaintiff;  the  question,  therefore,  which  I  shall  leave 
for  your  consideration  is,  whether|  upon  the  evidence  in 
the  case,  you  are  of  opinion  that  Bullard  (the  person  un- 
der whose  right  the  defendants  resist  this  action)  was  duly 
appointed  parish  clerk  or  not?  Now,  in  point  of  law,  the 
canon  law,  which  forms  part  of  the  law  of  the  land,  the 
«arly  oanon  law,  gives  the  appointment  of  a  parish  clerk  to 
$h^  r^olor,  as  a  person  who,  in  all  probability,  could  make 
the  best  selection  of  a  man  fit  for  the  duties  of  that  office, 
ai^d  who  could  have  no  interest  in  appointing  an  improper 
person*  But  there  are  agreements  made  between  parish- 
ioners and  clergyoEysn  upon  this  subject.  Sometimes  the 
clergyman  eWcts  one,  and  sometimes  the  election  is  by  the 
parishioners  alone,  but  the  person  is  afterwards  approved 
of  by  the  clergyman.  In  this  latter  case,  neither  party 
4U>uld  appoint  a  parbh  derk,  and  unless  they  so  agreed  that 
the  same  individual  was  fixed  upon  by  both,  there  would 
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1832  ^  °^  parish  clerk.  But,  if  that  practice  is  shewn  to  have 
existed  from  the  earliest  times^  it  may  be  a  legal  custom. 
And  if  you  find  in  this  case^  that  such  a  practice  has  ex- 
isted as  far  back  as  there  is  any  evidence  before  us,  you 
may  then  infer  that  it  has  existed  »from  that  very  remote 
period  which  constitutes  what  is  called  time  of  legal  me- 
mory. It  is  never  expected  that  evidence  should  be  brought 
before  a  jury  to  carry  a  custom  back  to  the  remotest  anti- 
quity. All  that  can  be  done  is,  to  carry  it  back  as  far  as  do- 
cuments exist.  The  question  is,  whether  you  are  satisfied 
that  it  appears  to  have  been  the  custom  in  the  two  parishes 
before  the  union  took  place,  and  in  the  united  parishes  since 
the  union,  that  the  rector  and  parishioners  should  unite 
in  the  appointment  of  the  clerk;  for,  if  such  is  your  opin* 
ion,  then  I  shall  tell  you  that  BuUard  has  been  rightly 
and  duly  appointed,  and  in  that  case  your  verdict  should 
be  for  the  defendants.  But  if,  on  the  other  hand,  you  are 
opt  satisfied  that  such  proof  has  been  given  as  will  justify 
you  in  finding  that  the  custom  has  existed  against  the  or- 
dinary rule  of  law,  then  you  will  find  your  verdict  for  the 
plaintiff.  The  action  is  not  brought  to  recover  damages, 
but  to  establish  the  right  of  election ;  and  therefore,  if  you 
find  for  the  plaintiff,  you  will  give  nominal  damages  only. 
Now,  with  respect  to  the  point,  did  the  custom  exist  or 
did  it  not;  it  appears,  that  there  were  two  parishes  before 
the  great  fire  of  London,  one  called  St.  Mildred  in  the 
Poultry,  the  other,  St.  Mary  Colecfaurch.  Af^er  the  fire 
had  taken  place,  that  happened  with  respect  to  these  two 
parishes  which  did  also  to  many  others,  it  was  agreed,  to 
avoid  expense  in  building  many  churches,  that  both  pa- 
rishes should  be  united  together,  and  one  church  should 
serve  for  both.  It  appears  to  me,  that,  if  this  custom  ex- 
isted in  each  separate  parish  before  the  act  of  Car.  S,  that 
will  be  ground  enough  to  shew,  that,  in  the  united  parish- 
es, the  law  would  authorise  the  same  custom,  and  therefore, 
what  you  will  have  to  do  will  be,  to  say,  whether,  before  the 
parishes  were  united,  this  custom  existed  in  each  separately; 
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atid  also,  whether  it  has  been  continued  from  that  time  1332, 
down  to  the  present.  I  do  not  mean  without  interruption 
at  ally  forj  if  there  had  been  no  interruptioni  we  should  not 
be  here  to  try  this  question.  Men  do  not  raise  questions  in 
such  cases;  but  it  is  where,  in  process  of  time,  irregularities 
have  taken  place,  so  that  ^sometimes  the  custom  has  been 
observed,  and  sometimes  not,  that  questions  arise  between 
different  parties.  You  must  look  at  the  preponderance 
of  the  evidence,  to  see  whether,  although  the  practice  may 
have  varied  sometimes,  the  bulk  of  the  evidence  shews 
that  the  custom  had  existed.  The  earliest  transaction 
which  has  been  ^ven  in  evidence  is  of  the  year  1629;  it 
relates  to  the  parish  of  St.  Mary  Colechurch,  and  in  call- 
ing your  attention  to  this  transaction,  I  do  not  advert  to 
the  vestry-book,  for  I  think  it  is  doubtful  whether  a  ves* 
try-book  on  such  an  occasion  is  admissible  in  evidence,  as 
it  does  not  appear  whether  the  clergyman  was  present.  I 
rely  upon  the  license,  which  was  a  public  act,  to  complete 
the  title,  not  to  give  it,  but  to  complete  it  by  the  approval 
of  the  ordinary.  The  license  is  to  a  person  to  be  the 
bearer  of  water;  it  was  at  that  time  the  office  of  the  clerk 
to  carry  about  the  holy  water  to  the  different  parishioners; 
that  office,  however,  bears  an  analogy  to  the  situation 
which  the  modern  clerk  fills;  it  is  a  license  to  the  person 
to  be  the  water-bearer,  it  begins  thus: — ''Whereas,  the 
rector  of  the  parish  of  St.  Mary  Colechurch,  and  the  pa- 
rUhioners  there ^  have  rightly  and  duly  chosen  Thomas 
Letten  to  fill  the  office,**  &c.  Now  that  is  going  back  to 
a  very  early  time,  two  centuries  ago,  and  there  is  not  any 
earlier  document  which  shews,  or  from  which  we  may  in* 
fer,  that  the  appointment  was  in  the  rector  alone  at  that 
time.  There  does  not  appear  to  have  been  any  controversy 
in  the  EScdenastical  Court,  which  there  would  have  been 
if  the  right  was  disputed.  The  license  purports  to  be 
signed  by  the  rector,  and  it  seems  to  recognise  the  right 
of  the  parish  to  have  a  voice  in  the  appointment  of  the 
eierk.    The  next  document  is  of  the  date  of  1664,  and 
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1832.        appUea  to  tbe  aame  parish  of  St  Mary  Coleohurcb.     U 
appears  that  a  person  named  William  Wilson  was  appoint* 
ed  to  be  assistant  to  Thomas  Letten,  and  this  was  done  by 
the  choice  of  the  parishioners  and  the  clergyman*    The 
document  is  signed  "  Thomas  Horton."    One  would  sup- 
pose that  he  was  the  rector  at  the  time,  from  his  name 
being  first  and  the  names  of  the  churchwardens  following 
it.    This  is  all  that  applies  to  St,  Mary  Coleohurcb  before 
the  union  of  that  parish  with  St  Mildred.    As  to  the  pa- 
rish of  St  Mildred,  a  license  is  produced,  of  the  date  of 
1661,  in  which  it  is  said:  ^'  These  are  to  certify  that  John 
Leeaon  was  chosen  parish  clerk  of  St  Mildred  in  the 
Poultry,  by  the  general  consent  of  the  pariah  i"  it  is  signed 
'^  Perrincheife,  D.D.'*    Here,  therefore,  is  the  assent  of 
the  clergyman  shewn  by  his  signing  the  certificate ;  and 
you  have  the  act  admitted  to  have  taken  place,  um.  that 
the  man  was  appointed  in  his  (the  clergyman's)  presence* 
There  is  a  license  also  in  1663,  and  another  in  1670, 
which  latter  is  the  very  year  in  which  the  parishes  were 
united.    It  is  in  these  words.     ^*  We,  whose  names  are 
hereunto  subscribed,  do  recommend  the  appointment  of 
William  Wikon,  the  person  who  has  been  assisting  the 
late  parish  clerk,  to  be  the  parish  clerk,  to  be  his  succes- 
sor."   This  document  is  signed  by  the  parishioners,  and 
Thomas  Perrincheife,  the  rector.    Now  this,  though  not 
strictly  an  election  by  the  parish,  yet  is  an  acknowledg- 
ment on  the  part  of  the  rector,  that  the  parish  had  a  voice 
in  the  matter  as  well  as  himself.    These  aie  the  only 
instances  we  have  before  the  union,  in  1670.    One  or 
two  more  of  a  subsequent  date  are  put  in.    Then  we 
come  down  to  a  more  important  entry,  namely,  that  of 
the  year  1787.    It  has  been  shewn  that  the  rector  at  that 
tune  was  Dr.  Bromley.    It  was  proved  also,  that  he  had 
made  two,  if  not  three,  appointments,  which  it  appears 
were  resisted  by  the  parish ;  and  a  meeting  of  the  parish* 
ioners  was  called,  and  a  report  made  by  the  vestry  olerk» 
that,  upon  searching  for  precedents^  it  appeared,  that 
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the  right  was  not  in  one  alone^  but  in  the  rector,  church- 
wardens^  and  parishioners.  The  entry  in  the  vestry  book 
of  the  16th  February 9  1787,  says,  **  for  the  prevention 
of  disputes  in  time  to  come,  it  is  resolved,  that  the  right 
of  choice,  nomination,  and  appointment  to  the  office  of  pa- 
rish clerk  for  these  united  parishes  is  in  the  rector  for 
the  time  being,  with  the  consent  and  assent  of  the  church- 
wardens, parishioners,  and  inhabitants  of  the  same  respec- 
tively." This,  it  appears,  was  signed  by  the  rector,  and  it 
will  be  for  you  to  say,  whether  it  does  or  does  not 
impress  your  mind  with  the  intention  of  the  parties  on  the 
subject.  It  is  followed  up  by  the  rector's  withdrawing  one 
appointment  and  choosing  another  person.  This  is  all  the 
evidence  on  the  part  of  the  defendants.  On  the  part  of 
the  plaintiff  they  say,  that  they  will  shew  you  instances  in 
which  a  different  course  has  been  adopted.  The  first 
they  put  in  is  of  the  date  of  171 S.  It  is  a  certificate  of  the 
rector  at  the  time  that  a  particular  person  had  been  duly 
elected  clerk.  It  seems  to  me  to  be  rather  an  acknow- 
ledgment of  the  rector's  having  allowed  the  right  of  the 
parish  to  elect,  than  a  proof  of  his  standing  on  a  separate 
right  to  appoint.  The  next  they  put  in  is  of  1739,  by 
which  it  appears  that  the  rector  of  the  day  himself  appoint- 
ed the  clerk.  If  that  man  ever  acted  as  clerk,  it  is,  as  far  as 
that  instance  goes,  a  proof  that  the  rector  was  allowed  to 
have  the  right  of  appointing  alone.  It  should  be  observed, 
that  one  of  the  instances  relied  on  by  the  defendants  is 
an  instance  of  an  appointment  by  the  churchwardens 
alone.  We  do  not  know  whether  their  appointment  was 
assented  to,  or  how  long  the  office  remained  under  the 
separate  appointment  of  one  or  the  other.  These  differ- 
ent  appointments  shew  that  there  was  something  of  a 
contest  going  on,  a  difference  of  opinion  between  the 
rector  and  the  parish,  which  made  the  agreement  of  1787 
necessary  and  proper.  His  lordship,  after  some  further 
observations,  told  the  jury,  that,  if  the  custom  was  estab- 
lished, the  plaintiff's  tppointiiient  would  not  be  valid; 
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1832.  '^^  directed  them,  if  they  thought  the  cuBtom  was  proved, 
to  find  a  verdict  for  the  defendants;  but,  if  they  thought 
it  was  not,  then  to  find  a  verdict  for  the  phuntiff,  with 
nominal  damages. 

Verdict  for  the  defendants. 

Janes,  Serjt.,  and ,  for  the  plaintiff. 

Andrews  and  Stephen,  Serjts.,  for  the  defendants. 
[Attomies— lUcWdkoA  4*  Co.,  and  Fi^ne  4*  JLeocAjMrn.] 


In  the  ensuing  Hilary  Term,  Jones,  Serjt,  obtained  a 
rule  nisi,  for  a  new  trial,  which  came  on  for  argument  in 
the  course  of  the  same  Term. 

1833.  The  Court  took  time  to  consider,  and  on  the  last  day  of 

May  8/A.     Easter  Term  pronounced  its  judgment. 

TiNDAL,  C.  J.,  after  stating  the  pleadings,  said — It 
was  urged  that,  by  the  union  of  the  two  parishes  by 
statute,  the  custom  in  each  was  destroyed,  and  the 
common  law  applies;  and  therefore,  that  the  plaintiff,  be* 
ing  nominated  by  the  rector,  must  be  held  to  be  parbh 
clerk.  It  seems  to  us  sufficient  to  decide  whether  the 
plaintiff  was  lawful  parish  clerk,  and  the  question  whether 
Bullard  was,  is  upon  the  pleadings  immaterial.  Hawe  v. 
Planner{a).  There  isno  doubt,  that  in  each  parish,  before 
the  union,  the  custom  was  to  appoint  by  the  rector  and 
parishioners.  The  only  question  is  on  the  effect  of  the 
statute  of  union.  Bro.  Ab.  tit.  '^  Appropriation,^  Union, 
and  Consolidation,**  shews  that  churches  may,  in  certain 
cases,  be  united  at  common  law,  but  that  such  union  does 
not  affect  the  parishes  as  to  tithes,  rates,  &c.  1  Lord 

(a)  1  Sannd.  Rep.  13. 


MICHAELMAS  TERM,  S  WILL.  IV.  458 

Raymond,  196,  shews,  that,  if  this  had  been  an  union  of  i^q^ 
the  two  churches  at  common  law,  the  church  of  St.  Mil- 
dred would  have  been  the  church  to  which  the  union 
was  effected,  the  parishes  in  all  other  respects  being  dis- 
tinct. It  is  difficult,  therefore,  to  hold,  on  the  principle  of 
the  common  law,  that  either  parish  (more  especially  St. 
Mildred's)  should  have  been  deprived  of  any  right  as  to 
election  it  before  possessed,  and  therefore  an  appointment 
by  the  rector  alone  would  be  bad.  But  the  true  question 
is  upon  the  statute :  and  the  65th  section,  as  to  plate  and 
goods,  clearly  shews  that  the  union  was  an  union  of  parishes, 
and  not  merely  of  churches.  But  the  68th  provides,  that, 
as  to  all  privileges,  &c.,  the  parishes  shall  remain  distinct. 
Therefore,  as  before  the  union  there  was  a  right  in  the 
rector  and  parishioners  jointly,  and  as  St.  Mildred's  was 
the  church  to  which  the  union  was  made,  St.  Mildred's 
cannot  have  lost  the  right  of  election  in  question.  We  ex- 
press no  opinion  whether  the  election  in  the  united  ves- 
tries is  right  or  not,  though  it  seems  to  be  the  natural 
mode;  but  it  is  enough  for  us  to  decide  that  the  appoint- 
ment of  Hartley  is  bad,  and  therefore  that  the  action  can- 
not be  maintained. 

Rule  discharged* 


4M  CASES  AT  NISI  PRIUS« 


COURT  OF  KING'S  BENCH. 

Sittings  at  Westminster  cffler  Hilary  Term,  1833, 

BEFORE  LORD  CHIEF  JUSTICE  DENMAK. 


1833. 

Tth.  Bth.  Wakb  v.  Lock. 

In  an  action  for  V/ASE  against  the  defendant  for  damaging  a  fly  of  tibt 
d^'ng°Uiede.  plaintiff,  by  the  defendant's  waggon  running  against  it, 
fendam'i  car-     throuffh  the  neghgence  of  the  defendant's  servant.    Plea 

nage  against  ®  o   o 

that  of  the         — General  issne. 

latter  cannot  It  appeared  that  the  defendant's  waggon  had  struck 

I^rnuit%^ho       &gainst    the  plaintiff's  fly,  on  its   return  -from  Epsom 

drove  hit  car-      races. 

riage,  without  i  *«   « 

reieaiing  him.         On  the  part  of  the  plaintiff,  his  servant,  who  drove  the 

4y,  was  called;  he  gave  evidence  to  shew  that  liie  in- 
jury had  arisen  from  the  negligence  of  the  defendant's 
waggoner. 

Campbell,  S.  G.,  for  the  defendant,  objected  that  the 
plaintiff's  servant  was  not  a  competent  witness  without  a 
release;  and  he  relied  on  the  case  of  Morish  v.  Foote  (a). 

Sir  J.  Scarlett,  contrd, — I  have  seen  a  plaintifi*'s  servant 
examined  in  cases  of  this  sort  over  and  over  again. 

Denman,  C.  J. — I  have  very  often  seen  the  plaintiff^s 
servant  examined  without  a  release. 

Campbettf  S.  G. — I  have  heard  the  case  which  I  rely 
upon  referred  to  with  approbation. 

{a)  8  Taunt.  454. 
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Db^m  AN,  C.  J.,  If  I  had  been  aware  of  the  case,  I  woiild 

not  have  received  the  witness's  evidence  without  a  release. 

« 

Sir  J.  Scarlett. — ^If  the  thi^g  was  of  sufficient  value  I 
should  be  oootent  to  ai^ne  the  case. 

The  plaintiff  being  in  Court,  the  witness  was  released. 

CampbeUf  S.  G. — As  the  plaintiff  has  examined  the  wit- 
ness ivitkotit «  release}  fae  ought  not  to  be  aHowed  to  re^ 
lease  him  now;  but  should  go  on  with  the  examination,  at 
the  risk  of  the  verdict  being  set  aside. 

Denman,  C.  J.^i-^The  witness  is  now  released,  and  I  will 

ask  him,  if  what  he  has  already  told  us  is  true. 

The  witness  was  examinei. 

Verdict  for  the  plaintiff,  damages  4/.  4«.  (i). 

Sir  J.  Scarlett  and  Piatt,  for  the  plaintiff 
Campbell,  S.  G.,  and  Steer^  for  the  defendant. 

[AUornies — Brough,  and  Lock,'] 
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(6)  In  the  case  of  Green  v.  The 
New  River  Company,  4  T.  R.  589, 
it  was  held,  that,  m  an  action 
against  a  master,  for  the  negli- 
gence  of  a  servant,  the  latter  is 
not  a  competent  witness  on  the 
part  of  the  defendants,  to  disprove 
the  negligence  without  a  release. 
In  the  case  of  Miller  v.  Falconer, 
1  Camp.  251,  which  was  an  action 
for  running  against  the  plaintiff's 
cart  with  a  dray,  it  was  held  that 
the  servant,  who  was  driving  the 
cart  when  the  accident  happened, 
was  not  a  competent  witness  for 
the  plaintiff  without  a  release;  but 


in  the  case  of  CtUhbert  v.  Gottling, 
3  Camp.  515,  where,  in  trespass 
for  breaking  through  the  wall  of 
the  plaintiff's  house,  the  defendant 
pleaded  a  license,  to  which  the 
plaintiff  new  assigned  excess,  it 
appeared  that  the  pluntiff  had 
given  the  defendant  leave  to  do 
what  was  necessary  for  the  repair- 
ing of  his  own  house,  which  ad- 
joined the  plain  tiff^s;  it  was  held, 
that  the  workmen  employed  to  do 
the  repurs,  were  competent  wit- 
nesses on  the  part  of  the  defendant, 
to  disprove  the  excess,  without  be- 
ing released.  In  the  case  o^Protke- 
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roe  r.  Elton,  reported  tioder  the 
name  of  Rotheroe  v.  EUon^  1  Pea. 
N.P.C.,  117,  it  was  held,  in  an 
action  on  a  policy  of  insurance  on 
goods  put  on  board  a  ship,  that 
the  shipowner  was  not  a  com-* 
petent  witness  for  the  plaintiff,  to 
prove  the  ship  sea-worthy,  with- 
out a  release.  The  case  of  Mo- 
riih  Y,  Facte,  8  Taunt.  454,  was 
an  action  against  the  proprietor 
of  a  mail  coach,  for  the  negli- 
gent driving  of  his  servant,  where- 
by the  plaintiff's  waggon  horse 
was  injured.  For  the  plaintiff, 
the  waggoner  was  examined  in 
chief,  and  the  defendant's  coun- 
sel then  objected,  that  he  ought 


to  have  been  released;  bat  no- 
thing having  appeared  to  incul- 
pate him  at  the  time  when  the 
objection  was  made,  Mr.  Justice 
Abbott  repudiated  the  objection; 
but  the  case  afterwards  went  to 
the  jury  on  the  question,  whether, 
at  the  time  of  the  accident,  the 
coachman  was  to  blame  or  the 
waggonen  and  Mr.  Justice  Abbott 
gave  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  should  think 
that  the  waggoner  ought  to  have 
been  released;  and  the  Court 
held  that  the  waggoner  was  not  a 
competent  witness  without  a  re- 
lease ;  and  a  nonsuit  was  entered. 


Feb.  Bth. 

A.  advanced 
100/.  to  B.,  on 
the  joint  and 
several  promu- 
■ory  note  of  B. 
and  C,  the  latter 
at  the  time  ow- 
ing A.  65^  on 
hii  own  account; 
C.  fidled,  and,  at 
a  meeting  of  his 
creditors,  A. 
and  others  en- 
tered into  a  re- 
soludon  that  C. 
ihould  asiign 
certain  property 
for  the  bene6t  of 
his  creditors,  and 
that  his  credi- 
tors should  give 
him  a  release. 
A.,  at  thu  meet- 
ing, stated  his 
debt  to  be  6iL, 
and  he  after- 
wards received 

a  dividend  on 
that  sum.  Sub* 
seqoently  to  this 

B.  iultdi^JUtU, 


Seaoer  and  Others  r.  Billington. 

A.SSUMPSIThy  the  plaintiffs,  as  the  payees,  agunst  the 
defendant,  as  maker,  of  the  following  promissory  note : — 

'' 4th  December,  1829. 
**  On  demand,  we  jointly  and  severally  promise  to  pay 
Messrs.  Seager,  Evans,  Stafford,  &  Co.,   one  hundred 
pounds,  with  interest. 

"  Witness,  Frederick  Bamet. 

**  Christopher  Wilson.  George  Billington.** 

Plea — General  issue. 

It  was  opened  by  Campbell,  S.  G.,  for  the  plaintiffs, 
that  a  person  named  Barnet  was  about  taking  certain  pre- 
mises, and  that  he  borrowed  150/.  of  the  plaintiffs,  the 
defendant  being  his  surety  on  this  note  to  the  amount  of 
\QOL;  the  defendant  himself,  besides  this,  owing  the  plain- 

• 

that  A.  could  not  then  sue  C.  on  the  promissory  note. 
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tifTs  65/.  Ts.  \d.  on  his  own  private  account.  Subsequent- 
ly to  this,  the  defendant  had  proposed  to  compound  with 
his  creditors,  Barnet  up  to  that  time  continuing  in  credit; 
the  plaintiffs  therefore  stated  themselves  to  be  the  cre- 
ditors of  the  defendant,  to  the  amount  of  65/.  Is.  Irf.,  on 
which  they  had  received  a  dividend;  however,  since  that 
time,  Barnet  had  failed,  and  on  the  plaintiffs  claiming  the 
amount  of  this  note  from  the  defendant,  a  release  was 
tendered  to  the  plaintiffs,  which  they  refused  to  execute. 
But,  even  if  they  had  executed  it,  he  submitted  that  that 
would  not  have  defeated  the  present  claim;  and  he  cited 
the  case  of  Payler  ▼.  Homersham  (a). 
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^ y ' 

Seaqer 

V. 
BiLLINGTON. 


(a)  4  M.  &  S.  423.  In  that  case 
a  release,  contaiQed  in  a  deed, 
which  recited  that  the  defendant 
stood  indebted  to  his  creditors  in 
the  several  suidb  set  to  their  re- 
spective names,  and  that  they  had 
agreed  to  take  of  the  defendant 
155.  in  the  pound  upon  the  whole 
of  their  respective  debts,  whereby 
the  creditors,  in  consideration  of 
the  said  16i.  in  the  pound  paid 
to  them  before  executing  the  re- 
lease, each  and  every  of  them  did 
release  the  defendant  ''from  all 
manner  of  actions,  debts,  claims, 
and  demands  in  law  and  equity, 
which  they,  or  any  or  either  of 
them  had  against  him,  or  there- 
after could,  should,  or  might  have, 
by  reason  of  any  thing  from  the 
beginning  of  the  world  to  the 
date  of  the  release" — was  held  to 
release  nothing  but  the  respective 
debts  and  all  actions  and  demands 
touching  them:  for  the  general 
words  of  a  release  have  reference 
to  the  particular  recital,  and  are 
to  be  governed  by  it.  Therefore, 
where  to  debt  brought  by  the 
plaintiffs  on  the  defendant's  bond, 

VOL,  V. 


the  defendant  pleaded  this  release, 
it  was  held,  that  the  pluntiffs,  in 
their  replication,  might  plead  that 
the  bond  was  given  by  the  defen- 
dant, with  others,  as  a  security  for 
the  repayment  of  bills  drawn  upon 
them  by  the  defendant,  and  for 
monies  advanced  to  him,  and  that 
the  sum  set  against  their  names 
in  the  release,  was  due  to  them 
from  the  defendant  on  the  day  of 
the  release,  on  his  own  account; 
and  the  monies  intended  to  be  se- 
cured by  the  bond,  although  part 
was  due  at  the  time  of  executing 
the  release  were  not  nor  was  any 
part  included,  or  meant  by  them 
or  by  the  defendant  to  be  includ- 
ed, in  the  sums  set  against  their 
names,  or  in  the  release.  In  the 
case  of  Cork  v.  Saunders,  1  B.  & 
A.  46,  the  defendant,  being  insol- 
vent, had,  by  an  agreement,  stipu- 
lated to  assign  his  property  imme- 
diately, his  creditors  consenting 
that  his  business  should  be  carried 
on  for  their  benefit  until  the  next 
JMichaolmas,  and  that  then  the 
property  should  be  divided  among 
them.    The  defendant  according- 


458 


1833. 


Seageb 

V. 
BXLLINOTON. 


CASES  AT  NISI  PRIUS, 

It  was  proved  that  Barnet  wished  the  plaintiffs  to  ad- 
vance him  150/.,  and  that  they  refused  to  do  so,  unless 
the  defendant  would  become  his  surety  for  100/./  which 
he  did^  by  signing  this  note. 

The  note  was  put  in  and  read. 


Sir  J,  Scarleti,  for  the  ilefendant. — If  this  action  could 
succeed,  it  would  be  a  fraud  on  all  the  other  creditors  of 
the  defendant.  The  creditors  of  the  defendant  signed  a 
resolution  to  take  a  certain  composition  upon  debts  spe- 
cified«  and  they  agreed  to  execute  a  release.  I  say,  that 
a  creditor  cannot  state  that  his  debt  is  65/.  instead  of  165/., 
and  then,  having  received  his  dividend  on  65/.,  refuse  to 
sign  a  release,  and  get  100/.  more  than  all  the  rest.  The 
case  cited  turns  on  the  construction  of  a  deed;  bat  I 
go  on  the  general  principle.  Has  any  one  creditor,  I  would 
ask,  a  right  to  keep  in  his  pocket,  in  this  way>  a  cldm  for 
100/.}  The  fact  was,  that  the  plaintiffs  had  this  note  pay- 
able on  demand  by  Barnet  and  the  defendant,  and  they 
took  their  chance  of  getting  the  money  from  Barnet.  If 
this  claim  had  been  mentioned  to  the  other  creditors, 
they  would  at  once  have  said,  it  would  have  been  better 
to  have  had  a  bankruptcy,  and  then  the  plaintiffs  could 
only  have  got  a  dividend.  I  take  the  law  to  be  this,  that 
if  a  man  agrees  to  assign  his  property  to  pay  his  creditors 
equally,  no  creditor,  having  put  his  name  to  such  an  agree- 
ment, can  claim  any  larger  amount  afterwards.  This  note 
is  a  note  payable  on  demand,  and  it  does  not  signify  whe- 
ther the  defendant  was  a  surety  or  not.     It  has  been  de- 


ly  assigned  his  property ;  but,  at 
Michaelmas,  several  of  the  credi- 
tors who  had  signed  the  agree- 
ment agreed  that  the  business 
should  be  carried  on  for  a  further 
time.  Held,  that  the  plaintiff, 
who  was  a  creditor,  and  had  sign- 
ed the  first  agreement,  but  had 
Dot  concurred  in  the  second,  could 


not  maintain  an  action  against 
the  defendant  for  a  debt  existing 
at  the  time  of  the  first  agreement. 
See  also  the  case  of  Ward  v.  Bird, 
ante,  p.  229 ;  the  case  of  Turner  t. 
Hook,  D.&R.N.P.C.  27,  there 
cited;  and  the  case  of  Margetson 
V.  Aitken,  ante,  Vol.  3,  p.  338. 


Sbaqer 

V. 
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cided,  thatj  if  a  debtor  owes  two  debts  to  the  same  credi-  ^g^^ 
tor,  and  the  debtor  and  creditor  agree  that  the  creditor 
shall  state  only  one  of  them  in  the  agreement  for  a  compo- 
sition,  and  the  debtor  either  promise  to  pay  the  other  or  Billimoton. 
I^ve  a  bill  for  it;  such  an  arrangement  cannot  be  enforc- 
ed, as  it  is  a  fraud  on  the  other  oreditors.  So,  here,  the 
plaintifik  cannot  keep  one  of  their  debts  in  reserve,  and 
then  get  paid  more  than  all  the  other  creditors  of  the 
defendant. 

A  paper,  stamped  as  an  agreemoit,  bearing  date,  April 
10,  ISaO,  and  signed  by  Mr.  Stafford,  one  of  the  plaintiflTs, 
and  by  sereral -other  of  the  defendant's 'Creditors,  was  pnt 
in.  It  stated,  thai,  at  a  meeting  of  the  creditors  of  the  de^ 
fendaDt,  it  was  resolved  that  the  defendant  should  assign 
certain  property  for  the  benefit  of  his  creditors,  t^ho 
abottU  execute  a  release. 

It  was  proved  that  Mr.  Stafford  had  stated  at  this  meet- 
iDg,  that  the  debt  due  firom  the  defendant  to  the  plain- 
tiffi,  iras  651,  7«.  Id.,  and  that  a  composition  of  d#.  lOrf. 
in  the  pound  had  been  subseqtiently  received  by  the  plain- 
tiffs on  that  amount. 

I>£NMAN,  C  J. — By  this  agreement,  the  creditors  who 
sign  it  are  to  execute  a  general  release  to  the  defendant. 
I  think  it  is  an  answer  to  the  action.  I  shall  nonsuit  the 
plaintiffs,  giving  them  leave  to  move  to  enter  a  verdict. 

Nonsuit,  with  leave  to  move  (a). 

Campbell,  S.  G.,  KeUy,  and  Helps,  for  the  plaintiffs. 

Sir  J.  Scarleii  and  Mamie,  fm  the  defendant 
[Attomies — W,  Eoam,  and  JvMicy.] 

{a)  No  motion  wai  ihsdii. 

H  h2 
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Feb.  \2th. 


The  Trustees  of  the  British  Museum  r.  Finnis  and 

Others  (a). 

If  a  person         X  RESPASS  against  two  of  the  defendants,  as  clerks  of 

rrauhe^pub-  ^^^  P*^^"«  committee  of  St.  Giles  in  the  Fields,  and  St 
lie  pass  over  it  Gcorge,  Bloomsbury.  The  trespass  was  the  taking  up 
they  would,  af-  of  some  Small  stoncs,  which  paved  a  portion  of  ground  on 
very  few  years,  ^^  outside  of  the  south  wall  of  the  British  Museum,  and 
be  entitled  to      between  it  and  the  regular  foot-pavement  on  the  north 

pass  over  it  and  ^  *^ 

use  it  as  a  way;  gide  of  Great  Russell- street,  Bloomsbury. 

son  does  not  On  the  part  of  the  plaintiffs,  a  conveyance,  in  the  year 

atehwlway.    ^^^'  ^^^™  ^^^  ^^"-  ^-  "^^^^^^  ^^  ^^^  ^^^^  of  MontagU 

but  only  to  give  ^^g  put  in,  in  which  the  present  south  wall  of  the  British 
should  do  some  Museum  was  described ;  and  by  this  the  property  convey- 
he  ^vesTii-  ^  ^^  ^^^  Stated  to  extend  to  a  breadth  of  five  feet  four  in- 
cense  only.  The  ^^gg  qjj  ^jje  outside  of  the  wall,  and  abutting  on  Great 

common  course  ^  ° 

is  to  shut  it  up  Russell-Street.  A  conveyance  in  the  year  1753,  from  the 
year.^^ '°  '  Dukc  of  Montagu  to  the  Trustees  of  the  British  Museum, 
old  wa*'near*o  ^*®  ^^  P"^  ^^^  Containing  exactly  the  same  description. 

A  witness,  named  Soley,  stated  that  he  recollected  the 
portion  of  ground  in  question  to  have  been  fenced  in  by 


a  person's  land, 
and|  by  the  fen- 
ces decaying, 


on*the  land**™*  *  woodcn  railing,  which,  having  decayed,  was  taken  away 
that  is  no  dedi-   ^^^1  „q^  replaced  by  any  other  fence,  but  he  could  not  ac- 

cation  of  the  %  x 

land  as  a  way.    curately  recoUcct  the  date  of  the  existence  of  this  fence. 
Geo!  8,  c.zxiz,       't  was  also  proved,  that  the  small  stones  with  which  this 

a.  114,  the  com- 
missioners of 
paving  of  the 

metropolis  are  to  enter  their  proceedings  in  a  book,  and  such  entries  are  made  evidence.  Whether 
an  entry,  stating  that  A.  sent  a  letter  to  the  commissioners,  asking  their  permission  to  erect  a  rail 
at  the  side  of  a  street,  is  evidence  of  such  asking  of  permission. — Qmare, 


(a)  The  defendants,  Mr.  R. 
Finnis  and  Mr.  R.  F.  Finnis,  were 
sued  as  clerks  of  the  committee 
for  paving,  cleansing,  and  light- 
ing the  parishes  of  St.  Giles  in 
the  Fields,  and  St  George, 
Bloomsbury,  who  are,  by  sect.  65 
of  the  locid  pafiog  act  of  those 


parishes,  59  Geo.  3,  c.  Ixxiii,  to  sue 
and  be  sued  in  the  name  of  their 
clerk  or  clerks;  and,  by  sect.  68 
of  the  same  stat.,  persons  acting 
under  or  by  colour  of  that  act 
may  plead  the  general  issue,  and 
give  spedal  matter  in  evidence. 
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place  was  paved,  were  brought  from  the  court-yard  of        ^g^ 
the  Museum;  and  that,  in  the  years  1826  and  1827,  when      ^^ — *— ^ 
leave  had  been  obtained  by  the  Trustees  of  the  British     brit.  Mua. 
Museum  from  the  committee  of  paving   to   remove  the  ^- 

pavement  for  the  making  of  a  sewer,  part  of  the  pavement 
was  replaced  by  the  committee,  and  part  by  the  Trustees 
of  the  Museum.  It  was  also  proved  that  the  servants  of 
the  Museum  cleaned  away  the  dirt  and  snow  up  to  the  ter- 
mination of  the  small  stones,  and  to  that  line  only. 

On  the  part  of  the  defendants,  it  was  proved  that  the 
place  in  question  was  completely  open,  and  that  it  had 
been  so  for  forty  years ;  and  that  any  one  passing  along 
Russell-street  might  pass  over  it  exactly  the  same  as  he 
might  over  the  flag  pavement  which  adjoined  it.  The 
defendants*  counsel  also  proposed  to  give  in  evidence 
two  entries  contained  in  the  minute-book  of  the  com- 
mittee, as  shewing  that  the  officers  of  the  Museum  had 
acknowledged  that  the  ground  in  question  was  within 
the  jurisdiction  of  the  defendants.  The  entries  were  as 
follows: — 

"11th  April,  1822, 

"  Application  in  writing  from  Joseph  Planta,  Esq.,  on 
behalf  of  the  Trustees  of  the  British  Museum,  was  received 
and  read,  stating,  that  complaints  had  been  laid  before 
them  by  several  inhabitants  of  the  neighbourhood,  that 
various  nuisances  are  continually  committed  against  the 
front  wall  of  their  premises,  they  had  resolved  to  cause  an 
iron  fence  to  be  placed  against  the  whole  length  of  the 
wall,  at  the  distance  of  not  more  than  five  feet  therefrom; 
that  a  doubt  having  arisen,  whether  they  were  at  liberty  to 
execute  this  plan  without  the  approbation  of  the  commit* 
tee,  they  had  determined  to  suspend  the  work  till  such 
time  as  they  shall  have  received  the  assurance  of  this 
committee  that  they  have  no  objection  to  its  being  ef- 
fected. 

"Resolved,  that  the  directing  committee  do  consider 
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the  said  appKcation^  and  report  their  opinion  thereon  to 
this  committee.*' 

*'  t9kb  April,  1822. 
*'  The  sub-committee^  appointed  at  the  last  roeetingy  pe« 
ported,  that  they  had  approved  of  the  Trustees  of  the 
British  Museum  placing  an  iron  railing  in  front  of  their 
wallj  at  the  distance  of  not  more  than  five  feet  at  the  east 
side  of  the  entrance,  and  three  feet  at  the  west,  next  the 
sentry-box,  and  running  off  to  nothing  at  the  extreme  end* 
The  said  report  was  confirmed ;  and  Hawkina,  the  super- 
intendant,  directed  to  prepare  two  plans  of  the  intended 
fine  of  the  railing,  the  same  to  be  sign^  by  three  com- 
nnttee-men,  and  one  of  them  sent  to  Mr.  Flanta.** 


Campbell,  S.  G.,  fbr  the  ptaintiffa,  objected  that  these 
entries  were  not  evidence. 

F.  Pollock,  for  tUe  defendants.— By  the  statute  57  Geo. 
3,  cxxix,  s.  11 4  (a),  the  acta,  orders,  and  proceedings  of 


(^>  By  wluch  it  is  enacted, 
**  That  ail  acts»  orders,  and  pro* 
ceedings  of  the  said  commission- 
ers, trustees,  or  other  persons  as 
aforesud,"  [which  are  the  com- 
missioners, or  trustees,  or  other 
persons  having  the  control  of 
the  pavements,  in  the  streets  or 
public  places  in  any  parochial  or 
other  district,  within  the  jurisdic- 
tion of  this  act,3  '^  at  any  of  their 
meetings,  shall  be  entered  in  a 
book  or  books  to  be  kept  by  their 
clerk  or  clerks  for  the  time  being 
for  that  purpose,  and  shall  be 
signed  by  such  clerk  or  clerks; 
and  that  aU  such  orders  and  pro- 
ceedings shall  then  be  deemed  and 
taken  to  be  original  acts,  orders, 
and  proceedings ;  and  such  hook  or 


books  shall  and  may  be  produced 
and  read  as  evidence  of  all  such 
acts,  orders,  and  proceedings,  upon 
any  appeal,  or  trial,  or  information, 
or  any  proceeding,  civil  or  crimi- 
nal, and  in  any  Court  or  Courts 
of  law  or  equity  whatsoever;  and 
that  it  shall  not  be  necessary  upon 
any  appeal,  or  trial,  or  informa- 
tion or  proceeding,  or  upon  any 
occasion,  to  prove  the  appoint- 
ment of  such  clerk  or  clerks;  and 
that  within  ten  years  after  the 
date  of  any  such  acts,  orders,  and 
proceedings,  proof  of  the  hand- 
writing of  such  clerk  or  clerks 
shall  alone  be  necessary  to  verify 
his  or  their  appointment,  and  the 
accuracy  of  such  entries  of  such 
acts,  orders,  and  proceedings;  and 
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tbe  paTing  eoimiflttOMrfl  m  the  vietropofis  are  to  be  en- 
tef  ed  IB  a  book,  and  that  book  ig  made  evidence. 

Patteson,  J. — It  is  not  evidence  of  an  application. 

F.  Pollock. — I  submit,  that  it  is  evidence  of  something 
done  upon  an  application. 

PattbsoNi  J. — The  application  ought  to  have  been 
preserved.    It  is  on^  eleven  years  ago. 

F.  Poihik* — Tber^  is  a  permission  to  put  up  i|  rail. 

Evidence  vas  given » that  the  papers  belonging  to  the 
eowmittee  wqiild  be  in  the  possession  of  tbe  Messrs.  Fin« 
nia,  as  clerks  to  the  committee ;  and  a  witness  proved  that 
be  had  made  diligent  search  among  the  papers  of  the  com- 
mittee>  but  that  be  could  not  find  the  letter  of  Mr.  Planta. 


468 

1833. 

The  Tr  ustees  o 
Brit.  Mus. 

V. 

FlMNXS. 


that,  after  the  expiration  of  ten 
years  from  the  date  of  any  such 
acts,  orders,  and  proceedings,  no 
other  proof  shall  be  necessary,  or 
shall  be  required  of  his  or  (heir 
appointment,  or  of  the  accuracy 
of  such  entries,  than  the  produc- 
tion of  such  book  or  books  ap- 
peariag  to  be  signed  by  some  per- 
son or  persona  as  the  clerk  or 
clerks  for  the  time  being;  and 
that  any  proof  of  his  or  their 
handwriting  shall  not  be  neces- 
sary, nor  shall  be  required:  and 
also,  that  upon  any  appeal^  or  trial 
or  information  or  other  proceed- 
mg,  civil  or  criminal,  and  in  any 
Court  or  Courts  of  law  or  equity, 
a  ocrtificate  from  the  clerk  or 
clerks  for  tbe  time  being,  agned 
by  him  or  them,  that  any  person 
or  persons  who  hath  or  have  acted 


or  may  act  as  commissioners  or 
trustees,  or  other  persons  having 
the  control  of  the  pavements  in 
any  parochial  or  other  district,  or 
as  a  surveyor  or  surveyors  of 
pavements,  or  in  any  other  office^ 
was  or  were  or  is  or  are  one  or 
more  of  such  commissioners  or 
trustees  or  pefsois  having  the 
control  of  the  pavements  in  such 
parochial  or  other  district,  or  was 
duly  appointed  to  be  and  was  a 
surveyor  or  surveyors  of  pave- 
ments, or  to  such  other  office 
wherein  such  person  or  persons 
shall  or  may  have  acted,  or  shall 
or  may  act  or  appear,  shall  be 
sufficient  and  conclusive  evidence 
of  the  appointment  and  authority 
of  such  person  or  persons,  mth- 
out  any  other  proof  or  evidence 
whatsoever." 


CASES  AT  NISI  PRIUS, 

Patteson^  J. — There  is  no  distinct  evidencei  without 
these  entries,  that  any  letter  ever  was  sent.    I  shall  re- 
BiiiT.  Mu8.     ceive  the  evidence,  and  take  a  note  of  the  objection. 


9, 
FXNNlf. 


The  entries  were  read. 

Campbell,  S.  G.,  in  reply. — There  can  be  no  dedication 
of  a  way  to  the  public,  without  an  intention  to  dedicate,  and 
without  the  proprietors  having  renounced  all  control  over 
the  place  for  ever.  The  acts  done  here  shew  clearly,  that, 
although  the  public  might  pass  over  this  place,  there  was 
no  intention  to  dedicate  it  to  the  public  as  a  way.  The 
evidence  is  as  clear  as  that  of  the  bar  put  up  in  Southamp- 
ton-street, every  body  walks  there,  but  the  putting  up  of 
the  bar  negatives  a  dedication.  With  respect  to  the  letter 
of  Mr.  Planta,  that  only  shews  that  a  doubt  existed  in  his 
mind,  and  that,  to  prevent  any  possibility  of  litigation,  he 
wbhed  for  the  approbation  of  the  committee  in  what  he 
was  going  to  do. 

Patteson,  J.,  (in  summing  up). — The  whole  question 
is,  whether  the  public  have  acquired  a  right  of  way  over 
this  place,  by  the  dedication  of  the  Trustees  of  the  British 
Museum.  If  there  be  any  space  of  ground  between  the 
wall  of  the  Museum  and  the  way,  there  has  been  a  tres- 
pass committed ;  as  it  is  admitted  that  the  soil  has  been 
turned  up  in  the  space  between  the  pavement  put  down 
by  the  committee  and  the  wall.  It  is  quite  clear  that  there 
has  been  a  usage  of  the  public  going  over  this  space  of 
ground,  as  it  is  shewn  that  they  have  done  so  for  more 
than  thirty  years,  which  is  quite  enough,  if  usage  alone 
would  establish  the  right.  On  the  part  of  the  plaintiffs, 
it  appears,  that,  in  the  year  1675,  there  was  a  conveyance 
of  the  property,  which  describes  it  as  extending  five  feet 
four  inches  on  the  outside  of  the  wall,  and  abutting 
on  Great  Russell-street,  that  being,  no  doubt,  the  very 
wall  that  is  now  standing.     That  conveyance  was  to  the 
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Doke  of  Montagu;  and  we  find»  that^  even  at  that  timei        -j^^^ 
there  was  a  way,  but  it  was  five  feet  four  inches  from  this      ' — y— ^ 
wall.     If  a  person  lets  people  go  over  his  land,  and  use  it  ^  brw!'m?I°^ 
as  a  way.  that  is  one  thing ;  but  if  there  is  an  old  way  near  v. 

my  land,  and,  by  my  fences  decaying,  the  public  come  on 
my  land,  that  is  no  dedication.    In  the  year  1753,  the 
Duke  of  Montagu  conveyed  the  property  to  the  Trustees 
of  the  British  Museum,  in  exactly  the  same  terms  as  were 
contained  in  the  former  conveyance;  and,  what  is  most  im- 
portant, Mr.  Soley  speaks  to  the  place  having  been  fenced 
in  with  a  rail,  which  afterwards  decayed.     He  appears  to 
be  uncertain  as  to  the  time  when  that  was ;  but,  up  to  that 
time  at  least,  there  could  be  no  dedication.  If  a  man  opens 
his  land,  so  that  the  public  pass  over  it  continually,  the 
public,  after  a  user  of  a  very  few  years,  would  be  enti« 
tied  to  pass  over  it,  and  use  it  as  a  way ;  and  if  the  party 
does  not  mean  to  dedicate  it  as  a  way,  but  only  to  give  a 
license,  he  should  do  some  act  to  shew  that  he  gives  a 
license  only.    The  common  course  is,  to  shut  it  up  one 
day  in  every  year,  which  I  believe  is  the  case  at  Lincoln's 
Inn.     The  question  really  is,  did  the  Trustees  of  the  Bri- 
tish Museum  ever  dedicate  this  place  as  a  way?  To  shew 
that  they  did  not,  there  is,  besides  the  testimony  of  Mr. 
Soley,  evidence  given  that  this  particular  spot  is  paved 
with  small  stones  brought  from  the  inner  court  of  the 
Museum  by  the  workmen  of  the  Museum,  who  paved  it* 
If  there  was  a  dedication,  why  should  the  small  stones  re- 
main when  the  old  way  was  flagged  and  repaired  by  the 
paving  committee?    There  are  two  instances  of  work  done, 
in  1826  and  1827,  and  on  those  occasions  the  person  who 
did  the  work  got  leave  from  the  committee  to  remove  the 
pavement  and  make  a  sewer.    But  there  a  permission  was 
necessary,  because  the  work  extended  more  than  five  feet 
four  inches  from  the  wall,  and  beyond  that  the  Trustees 
had  not  the  right  of  soil ;  and  besides,  even  if  they  had, 
they  would  not  have  been  authorized  to  take  up  the  pave- 
ment.   It  appears  too,  that  the  committee,  in  1826  and 
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18£7,  replaced  a  part  of  the  paveiMBti^  and  the.  iRoHmeo 
of  the  Muaeufft  the  rest,  after  the  leate  had  been  given  by 
^  BwT^lduL**'  *^^  committee  to  take  up  the  paweaent  It  ia  rather  remark- 
V.  able»  that  the  Truateea  ahould  have  replaced  a  part,  and 

the  comndttee  the  reat;  bot|  if  part  of  the  ground  wa« 
theirs,  that  wight  be  a  reason  for  it.  It  is  ako  proved  that 
the  aerranta  of  the  Museum  cleaned  away  the  dirt  and 
anow  up  to  the  termination  of  the  small  stones,  and  to  that 
line  only.  The  question  is,  whether,  there  being  clearly 
an  old  highway  adjoimng  the  place  in  question,  the  Trus* 
tees  of  the  British  Museum  ever  dedicated  this  portion  of 
land  to  the  public.  If  there  baa  been  only  a  licenae>  that 
ia  not  sufficient,  the  question  being,  whether  there  has 
been  a  total  derelictioa  on  the  part  of  the  Trustees  in  fa« 
vour  of  the  public. 

Verdict  for  the  plaintiffs — Damages  Is.  (c). 


(c)  In  (he  c«M  of  the  Ritgh^ 
Ckarittf  V.  AUrtytvcather^  1 1  East, 
376,  Lord  Kenyan  said,  that  the 
public  at  large,  having  the  free 
use  of  a  way  for  five  or  six  years, 
had  been  held  a  sufficieal  time  to 
presume  a  dedication  of  it  to  the 
public,  and  that  the  fact  of  its  not 
being  a  thoroughfare  made  no 
difference.  And  ia  the  case  of 
lUx  y.  Uoyd^  1  Campw  260^  Lord 
Ellenharough  appears  to  have  been 
of  opinion  that  it  was  not  neces- 
sary that  a  way  should  be  a  tho- 
roQghfare.  However,  in  the  case 
of  Wood  V.  Veal,  6  B.  &  A.  454» 
the  Court  appear  to  have  great 
doubt  whether  it  is  not  essential 
that  it  should  be  so.  In  that  case 
the  Court  hekl,  that  there  could 
be  no  dedication  of  a  way  exeepS 
by  the  owner  of  the  fee ;  in  that 
case  the  user  was  during  a  long 
Icata.    In  the  case  of  Jarvii  v. 


Ikmh  3  Biag.  447;  H  Moo.  354, 
where  persona  had,  for  four  or 
five  years,  passed  up  and  down  an 
unfinished  street,  the  inhabitants 
of  which  paid  highway  and  paving 
raCei»  Bett,  C  J.,  told  the  Juryy 
that  if  they  thought  the  street  had 
been  used  for  years  as  a  public 
thoroughfare,  with  the  assent  of 
the  owners  of  the  soil,  they  might 
presume  a  dedication.  The  Jury 
did  so«  and  the  Court  refused  a 
rule  for  a  new  trial.  But,  in  the 
case  of  Harper  v.  Charlesivorth,  6 
D.  &  R.  672,  where  a  way  aver 
crown  land  h&d  been  extinguisked 
by  an  inclosure  act,  but  the  pub- 
lic had  continued  to  use  the  way 
for  twenty  years  afterwards;  it 
was  held,  that  tlus  user  was  not 
evidence  of  a  dedication  of  tha 
way  to  the  public,  unless  it  ap- 
peared to  have  had  the  consent  of 
the  crown.    In  the  case  of  Rex  v. 
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CampbeU,  S.  Q.,  applied-  to  the  learned  Judge,  to  cer- 
tify that  the  freehold  came  in  question,  to  entitle  the  plain* 
tiffs  to  their  costs. 


Barr,  4  Camp.  16»  Lord   ISlen- 
horovgh  said,  ^  After  a  long^  hpse 
of  time  and  a  frequent  change  of 
tenants,  from  Ike  notorious  and 
UDiuterrupted  use  of  a  way  by  the 
public,  I  should  presume  that  the 
landlord  had  notice  of  the  way 
being  used*  and  that  it  was  so 
used  with  his  concurrence.    No- 
tice to  the  stevvard  is  notice  to 
the  landlord."     In  the  case  of 
Rex  ?.  I^d,  \  Canp.  960,  kis 
Lordship  sud,  *^  If  the  owner  of 
the  soil  throws  open  a  passage, 
and  neither  marks,  by  uiy  vkihle 
distinction,  that  he  means  to  pre- 
serve all  his  rights  over  it,  nor 
exdudea  persoas  Irom   pimH? 
through  it  by  positive  prohibiUo9» 
he  shall  be  presumed  to  have  de- 
dicated it  to  the  public.'*  But,  in 
Robertt  V.  Karr^  Id.  262,  where  a 
bar  had  been  at   first  put  up, 
which  was  soon  knocked  down, 
and  the  place  after  that  used  as  a 
thoroughfEire,  Mr.  Justice  Heath 
observed,  that  the  putting  up  of 
the  bar  rebutted  the  presumption 
of  a  dedication  to  the  public;  and 
that  such  a  dedication  must  be 
made  openly,  and  with  a  deliber- 
ate purpose.     So,  in  Lethbridge 
V.  Winter,  lb.,  where  originally 
a  gate  had  been  put  up,  but  which 
kad  been  down  for  twelve  years. 
It  was  held,  that  there  was  no  de- 
dication.    In  the  case  of  Wood- 
yer  v.  Hadden,  5  Taunt.  125,  the 
pluntiff  had  erected  a  street  lead- 
ing out  of  a  highway  across  his 
own  close,  and  terminating  at  the 
edge  of  the  defendant's  ai^joiaing 


close,  which  was  separated  from 
the  end  of  the  street  for  twenty- 
one   years,   by   the   defendant's 
fence;  during  nivHeea  years  of 
which  period   the   houses   were 
completed,  and  the  street  pub- 
licly watched,  cleansed,  and  light- 
ed, and  both  the  footways  and 
half  the  horseway  thereof,  paved 
at  the  expeuse  of  the  inhabitants; 
held,  that  the  street  was  not  so 
dsdicated  la  the  puhUc,  that  the 
defendant,  pulling  down  his  wall, 
might  enter  it  at  the  end  adjoin- 
ing ta  his  land,  and  use  it  as  a 
highway.      In  the  case   of  the 
Marquis  of  Stafford  y.  Coyney,  7 
B,  h  C,  2(7»  where  thM  pUntiff 
had  for  several  years  suffered  the 
public  to  use  a  road  through  his 
estate,  for  all  purposes   except 
that  of  carrying  coal;  it  was  held, 
that  this  was  either  a  limited  de- 
dication of  the  road,  or  no  dedi- 
cation at  all,  but  only  a  license, 
revocable,  and  that  a  person  car- 
rying coals  along  the  road,  after 
notice  not  to  do  so,  was  a  tres- 
passer.   In  this  case,  Mr.  Justice 
Bayley  and  Mr.  Justice  Hotroyd 
intimated  that  they  saw  no  ob- 
jection to  there  being  a  partial 
dedication  of  a  way;  but  Mr.  Jus- 
tice Littledale  doubted  the  possi- 
bility of  making  such  a  dedica- 
tion.   In  the  case  of  Roherts  r. 
Karr,   Mr.  Justice    Heath   said, 
that  there  cannot  be  a  partial  de* 
dication  to  the  public,  although 
there  might  be  a  grant  of  a  foot- 
way only. 
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PattbsoNi  J.— The  freehold  can  hardly  be  3aid  to  come 
in  question. 

Campbell f  S.  G. — ^But,  for  the  private  act  of  Parliament, 
the  defendants  must  have  pleaded  a  justification. 

Patteson,  J. — Perhaps  I  had  better  certify. 

Certificate  granted. 

Campbell,  S.  G.,  and  W.H.  Watson,  for  the  plaintifia. 
F.  Pollock,  Piatt,  and  Steer,  for  the  defendants. 
[Attomies-^JBray  4r  Warren^  and  A.  4r  It  F.  Finnis.'} 


Adjourned  Sittings  in  London  efter  Hilary 

Term,  1833. 

BEFORE  LORD  CHIEF  JUSTICE  DENMAN. 


Rex  0.  Hemp. 

Fe6. 18/A. 
If  an  indictment  J:  ERJURY. — The  peijury  was  alleged  to  have  been 

tain^erai^*  Committed  in  an  affidavit  sworn  in  a  cause  of  Moses  Ja» 
■ignmento  of      ^ J,  y.  Gteen  *  Pellatt.    This  affidavit  stated  a  conver- 

peijury,  on  one  ^ 

of  which  no  evi-  sation  between  the  defendant  Hemp  and  Moses  Jacobs, 
on°i?e'p«rtof     &nd  that  a  paper^  marked  B.,  contained  the  terms  of  a  con- 

SedlfrSwr'  ^""^^^  ^^'  ^^  ®*^®  of  pots;  and  that,  on  its  being  shewn  by 
cannot  go  into    the  defendant  Hemp  to  Moses  Jacobs,  the  latter  admitted 

proof,  to  shew  i       -  i  i  •  i-  ■  •       i  j» 

that  the  eyi-       to  the  former,  that  this  paper  did  contain  the  terms  of 

dence,  charged 
by  that  asaign- 

ment  of  peijury  to  be  false,  was  in  reality  tme.  A  witness  for  the  defence  cannot  be  asked  whe- 
ther he  has  heard  a  witness  (or  the  prosecution  commit  peijnry  on  the  trial  of  a  cause;  and  in 
stating  whether  he  would  believe  that  witness  on  his  oath,  he  must  do  so  from  his  knowledge  of 
the  witness's  general  character,  and  not  from  having  heard  him  give  particular  evidence  on  a  par* 
ticnlartriaL 

On  the  trial  of  an  Indictment  for  peijnry,  the  witnesses  to  character  were  asked,  <*  What  is  the 
character  of  the  defendant  for  veracity  and  honour  f"  and  "  Do  you  consider  him  a  man  likely  to 
commit  peijory  T" 


Rex 

«. 
Hbicp. 
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that  contract    There  were  assignmenta  of  perjury  on  the        1333^ 
whole  of  these  statements;   but  no  evidence  was  given 
on  the  part  of  the  prosecution  in  support  of  that  as- 
signment of  perjury,  which  charged  that  the  paper  mark- 
ed B.  did  not  contain  the  terms  of  the  contract 

The  defendant's  counsel  proposed  to  give  evidence  to 
shew  that  the  paper  did,  in  fact,  contain  the  terms  of  the 
contract. 

Campbell,  S.  6. — I  do  not  go  upon  that  assignment  of 
perjury.    I  have  given  no  evidence  upon  it 

Piatt,  for  the  defendant. — It  is  a  question  on  the  re- 
cord, and  we  may  give  evidence  to  disprove  it. 

Denman,  C.  J. — I  think  not,  as  the  prosecutor  gives  no 
evidence  upon  it. 

On  the  part  of  the  prosecution,  Moses  Jacobs  had  been 
examined  as  a  witness ;  and  for  the  defence,  Mr.  Pellat 
was  called,  he  was  asked  by — 

Piatt,  for  the  defendant,  whether,  from  having  heard 
Moses  Jacobs  give  false  evidence  on  the  trial  of  a  former 
cause,  he  considered  that  the  testimony  of  Jacobs  could 
be  relied  on? 

Denman,  C.  J. — The  question  is,  from  what  you  know 
of  the  general  character  of  Jacobs,  would  you  believe  him 
on  his  oath  ! 

Mr.  Pellatt. — I  do  not  know  enough  of  his  general  char- 
acter to  speak  to  that. 

PlatU — Did  you  ever  hear  him  commit  perjury? 

Campbell,  S.  G. — I  must  object  to  that. 
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DemmaHi  C.  J.— That  question  caanat  be  put*  as  It 
woidd  be  trying  another  specific  charge. 


1833. 

Rkz 

tp. 

^^^^'  A  Juror I  should  like  for  Mr.  Pellstt  to  state  whe- 

ther he  would  not  believe  the  witness  because  he  has  heard 
him  'Coounit  perjurjr. 

Denman,  C.  J. — It  must  be  from  hb  general  character. 

Mr.  PeUatt. — I  have  not  such  a  knowledge  of  his  gene- 
ral character  as  to  enable  me  to  answer  the  question;  but 
what  I  do  know  of  him  is  not  in  his  favour. 

For  the  defendant*  several  witnesses  to  character  were 
examined.  They  were  each  asked,  "  What  is  the  general 
character  of  the  defendant  for  veracity  and  honour?"  And 
also,  "  Do  you  consider  him  a  man  likely  to  commit  per- 
jury?" 

The  form  of  the  last  question  was  neither  objected  to 
by  the  Solicitor-6eneral|  nor  remarked  on  by  the  Lord 
Chief  Justice. 

Verdict — Not  guilty. 

Campbetl,  S.  G«,  and  Huichinsant  for  the  prosecution. 
Curwood  and  PkOtf  for  the  defendant. 

[Attornies — iSJpyert,  and  E,  liaaciJ] 
See  the  case  of  Rex  ▼.  BUphamf  ante,  VoL  4,  p.392y  and  Rex  v.  Ai- 
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1833. 
Hbisch  v.  Carrington  and  Others. 

Assumpsit  for  gooi.^iiu.ia^^r.i.  b^I^I'I 

On  the  part  of  the  plamtift'^  who,  it  aMeared,  traded  ^^^  Market,  a 

buyer  may  pay 

under  the  name  of  Cox,  Heiscfa  &  Co.,  a  corn-iactol',  the  factor  upon 
named  Gibson,  was  called  as  «  witness.  He  stated,  that,  thTtwo  m^nth? 
on  the  Igth  of  December,  18*1,  he  soid  to  the  defen-  'yhich  constitute 

the  ordmary 

dants,  who  traded  as  distillers,  under  the  firm  of  T.  V.  timeorpayment, 
Cooke  &Co.,  a  quantity  of  barley;  and  gavo  the  follow*  owifac^mmo- 
ing  sold  note,  made  out  by  his  clerk  r—  tt&cto^' 

and,  therefore, 

''  Sold  Messrs.  T.  V.  Cooke  &  Co.,  about  280  quaiters  TtSVy^ent 
of  barley,  at  32s.,  for  Wm.  Gibson,— T.  W."  after  he  had  re- 

^^  '  ceived  the 

money  for  com 

He  also  stated,  that  the  barley  belonged  to  the  plaintiff;  fo|2\J"'  ****j 
that  the  time  of  payment  was  two  months ,'  and,  that  he  gave  ration  of  the  two 
the  defendants  a  delivery  order  the  same  day^  addressed  -^Heidjh^^ 
to  the  master  of  the  ship  Charlotte,  at  Limehouse,  on  board  Jot"  ur/hrbu**- 
which  it  was.    The  order  was  as  follows : —  ^^i  but  must 

look  to  the 
fiictor. 

"  Corn  Exchange,  12th  December,  1831. 

"  Captain , 

"  Deliver  to  Messrs.  T.  V.  Cooke,  about  280  quarters  of 
barley,  for  Wm.  Gibson." 

He  further  stated,  that  he  sent  an  invoice  on  the  SSrd  of 
December,  and,  on  the  26th,  received  tbe  sum  of 
411/.  13^.  7{f.,  allowing  a  discount  of  2/L 14^.  /  that  he  was 
not  in  possession  of  the  bill  of  lading ;  that  he  stopped 
payment  on  the  4th  of  January,  18S2,  and  had  not  paid 
over  the  money  to  the  plaintiff. 

On  his  cross-examination,  he  said — *'  It  is  nsual  for  cap- 
tains of  ships  to  deliver  to  the  order  of  the  factor.  I  con- 
tinued to  buy  and  sell  for  myself  up  to  the  time  of  my 
failure.  I  did  not  deal  largely  on  my  own  account.  There 
is  no  defined  custom  as  to  the  payment;  it  is  at  the  option 
of  the  buyer  to  pay  at  two  months,  or  sooner,  with  a  dis^ 
count.    The  plaintiff  has  done  it  more  than  once.    I  have 
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1833.        known  other  buyers  do  the  same  many  times.     I  should 
!    ^^ — V — '      think  it  is  done  ahnost  daily,     I  have  no  doubt  about  it. 
^.  There  is  printed  on  the  delivery  order — *  No  refusal  will 

Carrinoton.  |,g  accepted,  unless  a  satisfactory  reason  is  given  at  my 
stand  before  ten  o'clock  next  market  day.'  This  means, 
if  there  is  any  objection  to  the  quality.  /  send  my  own 
waterman  to  the  ship /or  the  sample.  I  did  not  stand  del 
credere  in  this  transaction.  It  is  usual  for  corn- factors  to 
stand  del  credere.  I  think  I  have  heard  in  one  or  two  in- 
stances, under  peculiar  circumstances,  that  they  have  not 
stood  del  credere.  I  had  been  selling  for  the  plaintiff  for  a 
long  time.  He  merely  gave  me  the  particulars,  which  im- 
ported that  I  was  to  sell.  The  time  of  payment  is  never  men- 
tioned in  the  sold  note.  Payment  is  frequently  made  within 
two  months;  and  then  the  factor  usually  pays  his  principal 
at  the  end  of  the  two  months.  There  is  no  fixed  rate  of 
discount.  Sometimes  the  payment  within  two  months  is 
for  the  factor's  accommodation;  it  was  for  mine  in  this 
case.  I  do  not  know  of  any  instance  of  a  factor's  refusing 
to  take  the  money  before  the  end  of  the  two  months.  I 
always  take  it,  having  but  little.  I  know  of  two  instances 
where  the  plaintiff  has  received  a  portion  of  money  on  ac- 
count within  the  two  months ;  and  this  is  very  common 
with  others." 

Sir  J*  Scarlett,  for  the  defendants. — Ho  case  has  been 
made  out  on  the  part  of  the  plaintiff.  The  difference  be- 
tween a  factor  and  a  broker  is  this — the  factor  has  pos- 
session of  the  property,  but  the  broker  has  no  control 
over  the  commodity,  as  the  factor  has.  A  broker  is  the  agent 
between  both  parties;  he  has  no  power  to  make  a  final 
contract;  what  be  does,  must  be  ratified  by  his  principals. 
A  factor  sends  no  bought  note,  and  keeps  no  contract 
book,  as  a  broker  must.  In  this  case,  on  the  face  of  the 
delivery  order,  the  factor  reserves  to  himself  the  power, 
and  determines  himself  as  to  any  objection  by  the  buyer  on 
the  ground  of  any  difference  between  the  bulk  and  the 
sample. 
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Campbell,  S.  G. — The  case  of  Baring  v.  Corrie  (a)  de-        1833. 
cides  that  a  factor  is  substantially  a  broker.  Hbmch 


Sir  J.  Scarlett. — That  was  a  peculiar  case.  Corrie  was 
a  broker  at  Liverpool,  and  the  goods  were  also  at  Liver- 
pool, and  consequently  he  had  the  power  over  them.  I 
speak  of  the  general  distinction.  Peculiar  circumstances 
may  arise,  as  in  the  case  referred  to ;  but,  I  say  in  this 
case,  that  Gibson  was  really  a  factor.  He  sent  his  own 
clerk  for  the  sample,  and  signed  the  delivery-order  in  his 
own  name.  How  were  we  to  know  whether  he  was  an 
agent  or  not?  I  agree,  that  an  agent  cannot  vary  the  con- 
tract without  his  principal's  consent;  but,  not  so  when  he 
sells  in  his  own  name,  and  the  buyer  knows  nothing  about 
the  principal.  With  respect  to  the  custom,  I  admit,  that 
.  when  there  is  a  precise  contract  in  writing,  it  cannot  be  qua- 
lified by  evidence  of  usage,  unless  it  is  ambiguous.  There  is 
no  limit  of  time  in  the  contract,  it  rests  upon  usage,  which 
must  be  taken  altogether.  I  say,  the  usage  is,  that  pay- 
ment under  the  contract  is  not  demandable  before  the  end 
of  the  two  months ;  but,  the  buyer  has  a  right  to  pay  sooner 
if  he  wishes  it,  or  if  the  factor  wishes  it,  and  he  assents. 
If  these  words  were  in  a  contract,  it  could  not  be  said  to 
be  against  law ;  and  the  custom,  therefore,  cannot  be  said 
to  be  illegal.  The  factor  himself  says,  that  the  practice  is 
so.  It  is  proved,  that  the  plaintiff  himself  has  acted  on  this 
practice,  and  paid  within  the  two  months,  and  been  allow- 
ed the  discount;  and  it  has  been  done  in  other  cases  too. 
It  is  also  clear,  that  the  factor  is  in  the  habit  of  paying  the 
money  to  his  principal  within  the  two  months;  and  three 
instances  have  been  proved,  in  which,  when  the  plaintiff 
was  a  seller,  he  got  his  money  within  the  two  months. 
There  was  an  instance  where  the  factor,  not  being  satis- 
fied with  the  responsibility  of  the  buyer,  sent  to  him  for, 
and  obtained  1000/.,  which  he  paid  to  the  plaintiff.     The 

(fl)  2  B.  &  A.  137. 
VOL.  v.  II 
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factor  has  paid  more  than  lOOO/L  to  the  plaintiff  since  the 
S6th  of  December,  which  he  would  not  have  been  able  to 

Heisch 

r.  do  without  this  money  of  the  defendants.    I  do  not  say 

that  makes  him  receive  the  money  for  this  particular  com; 
I  say,  first,  that  the  factor,  as  far  as  the  buyer  knew,  was 
a  principal;  if  he  was  not  a  principal,  yet,  if  he  acted  as  a 
principal,  he,  by  the  late  act,  having  been  intrusted  with 
goods,  may  receive  payment  for  them.  But,  I  say  further, 
that  he  had  the  right  as  factor;  for,  if  the  note  is  not  con- 
trolled by  the  usage,  there  is  no  time  for  payment  men- 
tioned; and,  if  it  is  so  controlled,  then  the  usage^  taken  al- 
together, is  in  the  defendant's  favour. 

Denman,  C.  J. — The  question  in  this  case  is,  whether 
in  your  opinion  the  plaintiff  has  been  paid  for  this  barley; 
and  that  will  depend  upon  whether  you  are  satisfied  that 
there  is  a  custom  in  the  com  market  by  which  the  party 
has  a  right  to  pay  within  the  time  upon  discount ;  whether 
any  person  dealing  with  a  factor  there  would  know,  from  the 
prevalence  and  universality  of  the  custom,  that  he  would 
have  the  right  of  paying  within  the  two  months.  But, 
unless  that  custom  is  proved  to  your  satisfaction,  it  is  clear 
there  is  no  answer;  as,  although  the  money  got  into  the 
plaintiff's  hands,  yet  it  would  not  be  received  as  payment 
for  the  particular  articles.  As  to  the  custom,  it  seems  to 
me,  the  witness  does  not  speak  very  distinctly.  There  may 
have  been  some  instances  every  day,  and  yet  the  practice 
may  not  be  universal.  Perhaps  he  may  be  speakbg  of  an 
usage  where  the  factor  stands  del  credere,  which,  he  says, 
he  did  not.  If  the  custom  is  generally  and  universally  un- 
derstood, I  do  not  think  it  matters  for  whose  accommoda- 
tion the  payment  is  made. — [His  Lordship  read  the  evi- 
dence of  Mr.  Gibson,  and  observed] — The  question  for 
you  upon  this  evidence  will  be,  whether  you  think  it  has 
been  satisfaotorily  proved,  that  when  a  party  authorizes  a 
factor,  in  the  manner  in  which  this  plaintiff  authorized  Mr. 
Gibson,  he  gives  him  also  an  authority  to  receive  payment 


Carrington. 
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within  two  monthst  and  to  allow  a  discount.  Whether  the        1833. 
plaintiff  gave  Mr.  Gibson  authority  during  the  two  months*      *     '^"'^ 

tX£iSCH 

credit  to  accept  payment  and  allow  a  discount?   Whether  0. 

you  think  the  practice  relied  on  is  proved  to  be  a  general, 
I  should  rather  say,  an  universal  custom,  on  the  Com  Ex- 
change? If  that  is  made  out  to  your  satisfaction,  then  the 
plaintiff  will  have  received  payment  through  Gibson,  al- 
though Gibson  has  not  paid  the  money  over  to  him.  If 
you  think  that  the  custom  is  not  made  out,  then  the  plain- 
tiff will  not  have  been  paid,  and  you  will  give  your  verdict 

for  him. 

The  jury  found  their  verdict  for  the  defen- 
dants, saying,  that  they  thought  the  cus- 
tom had  been  established. 

Campbellf  S.  G.,  and  J,  H*  Lloyds  for  the  plaintiff. 

Sir  1/.  Scarlett  and  12.  F.  Richards^  for  the  defendants. 
[Attornies — Haddon  Sf  G.,  and  Baxendde  4  Co.] 


Freeman  r.  Baker  and  Another.  Feb.  27M. 

X  HE  first  count  of  the  declaration  stated,  that  before  A  party  bought 
and  at  the  time  &c.,  the  defendants  were  possessed  of  a  representation 
certain  ship  or  vessel,  called  the  Leslie  Ogilby,  which  was  *^*^  *^fe7tetied 
not  copper-fastened,  as  they  well  knew ;  yet  the  said  de-  He  asceruined, 

j»i  ..         o  -■•  •■••  1  !••<¥»  ^"  ^^®  course  of 

fendants  contrivmg  &c.  to  deceive  and  injure  the  plaintiff  a  few  days,  that 
in  that  respect,  and  to  induce  him  to  purchase  the  paid  jid  Tot^make '^^ 
ship  or  vessel  at  and  for  a  large  sum  of  money,  on  the  33rd  any  complaint 

^  °  "^ '  to  the  seller  Ull 

several  months 
afterwards,  when  she  had  been  on  a  voyage  and  returned: — Heldf  that  this  delayould  no  t  prevent 
his  recovering  in  an  action  for  the  misrepresentation,  provided  the  action  was  in  other  respects  main- 
tainable:— H$ld^  also,  that  "Lloyd's  Register  of  Shipping"  was  not  admissible  in  evidence  to  shew 
that  the  vessel  was  considered  as  copper-fastened.  The  contract  stated  that  the  vessel  was  to  be 
delivered  with  all  her  stores,  according  to  the  inventory :  the  inventory  was  at  the  end  of  the  ad- 
vertisement for  the  sale: — It  was  held,  that  this  did  not  import  into  the  contract  the  representation 
€ontained  in  the  advertisement,  as  the  vessel  itself  v-as  not  mentioned  in  the  inventory,  but  only 
the  stores.  The  questions  for  the  jury,  in  such  a  cas^j  are,  whether  the  vessel  was  in  fact  copper- 
fastened;  and  if  it  was  not,  did  the  seller  know  thai  tt  was  not? — and  if  he  did,  did  he  use  any 
means  to  oooceal  the  fact  from  the  buyer? 

i\2 
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of  August,  1831 9  falsely,  fraudulently,  and  deceitfully  re- 
presented to  him  that  the  said  ship  or  vessel  was  a  copper- 
fastened  ship  or  vessel:  and  then  averred,  that  the  defen- 
dants further  contriving  &c.,  then  and  there  kept  the  said 
ship  or  vessel  afloat  in  a  certain  dock,  called  the  West 
India  Dock,  so  that  it  could  not  be  inspected  or  examined 
by  him,  and  used  and  employed  divers  other  subtle  arts 
and  devices  for  the  purpose  of  preventing  an  inspection 
and  examination  by  the  plaintifT,  and  thereby  afterwards 
induced  the  plaintiff  to  purchase  the  said  ship  or  vessel  as 
a  copper-fastened  ship  or  ves8el,with  divers  stores,  for  the 
sum  of  1300/.,  and  then  and  there  falsely,  fraudulently^ 
and  deceitfully  sold  the  said  ship  or  vessel  as  a  copper- 
fastened  ship  or  vessel,  with  the  stores,  to  the  plaintiff,  for 
the  said  sum  of  1300/.  then  and  there  paid  by  the  plaintiff 
to  the  defendants ;  by  means  whereof  the  said  ship  or  ves* 
sel  became  and  still  was  of  little  or  no  use  or  value  to  the 
plaintiff,  whereby  he  was  cheated  and  defrauded  by  the 
defendants  of  the  said  sum  of  1300/. 

The  second  count  was  similar,  except  that  it  contained 
no  averment  that  means  were  used  to  prevent  exami- 
nation. The  third  count  was  similar,  but  it  charged  a 
false  representation  only.  The  fourth  count  was  on  a 
representation  that  the  vessel  shifted  without  ballast. 
It  contained  a  scienter,  and  averred  special  damage.  The 
fifth  and  sixth  were  similar  to  the  fourth,  but  without 
special  damage.  The  seventh  count  was  on  a  warranty 
that  the  ship  was  copper-fastened,  and  particularised 
iron-fastenings  as  in  fact  there.  The  eighth  count  omit- 
ted the  part  relating  to  iron-fasCenings.  The  ninth  count 
was  on  a  warranty  that  the  ship  would  shift  without  bal- 
last, and  contuned  special  damage.  The  tenth  was  simi- 
lar, but  without  special  damage.    Plea — Not  Guilty. 

It  appeared  that  the  vessel  was  sold  under  the  following 
advertisement : — "  For  sale,  the  fine  brig  Leslie  Ogilby 
193  U  tons ;  British  built;  coppered  and  copper-fastened; 
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shifts  without  ballast;  takes  the  ground  well;  stows  a  large 
cargo  for  her  tonnage;  was  coppered  in  August,  1829;  is 
well  adapted  for  general  purposes,  and  requires  little  more 
than  provisions  to  send  her  to  sea. — Now  lying  in  the 
West  India  Docks.  The  vessel,  with  all  stores,  to  be  taken 
with  all  faults  as  they  now  lie,  without  any  allowance  for 
weight,  length,  quantity,  or  quality.''  An  inventory  of  the 
stores  followed  this  description. 

The  contract  for  the  sale  contained  a  provision  that  a 
legal  bill  or  bills  of  sale  should  be  made  out,  and  stated 
that  the  vessel  was  to  be  taken  with  all  her  stores  accord- 
ing to  the  inventory. 

The  bill  of  sale  did  not  contain  either  a  warranty  or  a 
representation. 

On  the  part  of  the  plaintiff,  a  surveyor  from  Lloyd's, 
who  examined  the  vessel  in  January,  1832,  swore  that  she 
was  not  copper-fastened:  he  described  *' copper*fastened " 
as  meaning  that  all  the  bolts  should  be  of  copper  which 
go  through  the  keel  and  kelson,  stern-box,  stem-post  and 
stem.  He  considered  the  vessel  as  only  partially  copper- 
fastened* 

The  person  for  whom  the  vessel  was  originally  built, 
and  who  superintended  the  sheathing  of  her  with  cop- 
per, in  the  year  1825,  proved  that  the  description  cop- 
per*fastened  was  not  a  correct  description  of  the  vessel 
in  the  state  to  which  he  brought  her  at  that  time.  The 
captain  was  also  called,  and  stated  that  the  vessel  would 
not  shift  without  ballast ;  and  added^  that  having  a  consi* 
derable  quantity  of  ballast  in  her,  yet,  in  a  gale  of  wind 
beyond  Yarmouth,  she  laid  down,  and  he  was  obliged  to 
put  back  and  take  in  several  tons  more.  He  admitted 
that  he  saw  the  vessel  the  day  after  she  was  bought,  and 
discovered  the  iron  bolts  in  her,  when  he  had  only  got  half 
way  down  the  ladder  leading  to  the  hold ;  and  that  he  told 
his  owners  of  it  in  the  course  of  a  few  days.  The  broker, 
who  purchased  the  vessel  for  the  plaintiff,  stated,  that  lie 
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relied  on  the  representation  of  the  defendants^  and  did  not 
send  any  surveyor  to  examine  the  vessel  at  the  time  of  the 
purchase;  but  in  December,  1831,  after  she  had  been  to 
Newcastle,  he  requested  the  defendants  to  send  a  per- 
son* to  meet  the  plaintiff's  surveyor,  for  the  purpose  of 
examining. 

Campbell,  S.  G.,  for  the  plaintiff. — By  copper-fastened, 
I  understand  that  all  under  water  is  fastened  with  copper 
bolts,  and  therefore  the  vessel  is  tighter,  and  less  likely  to 
be  injured  by  the  water.  The  meaning  of  shifting  without 
ballast  is,  that  the  whole  of  the  cargo  may  be  taken  out 
without  any  fresh  ballast  being  put  in ;  that  is,  that  the 
vessel  will  stand  stiff  in  the  water.  It  is  to  be  said,  as  I 
understand,  that  as  the  vessel  is  to  be  taken  with  all  faults, 
we  cannot  comphun:  but  there  is  a  distinction  between  a 
fault  and  a  misrepresentation.  The  party  is  not  liable  for 
a  mere  fault,  but  here  we  complain  of  a  direct  misrepre- 
•  sentation.  It  would  be  absurd  to  say  that  the  words 
"with  all  faults"  would  cure  a  direct  misrepresentation. 
Suppose  the  warranty  was,  that  the  vessel  should  be  all 
oak,  and  it  turned  out  to  be  of  Canada  timber,  it  would 
be  a  breach  of  the  warranty.  The  case  of  Shepherd  r. 
Kain  (a)  is  all  fours  with  the  present,  as  here  there  are  a 
few  copper  fastenings. 

Sir  J.  Scarlett,  for  the  defendants. — There  is  a  defence 
both  in  law  and  fact.  If  it  is  at  all  material  that  the  ship 
should  be  copper-fastened,  it  can  be  proved  that  she  was  so 


(a)  5  B.  &  Aid.  240.  This  was  without  any  allowance  for  any  de- 
an action  on  the  case  for  the  breach  fects  whatsoever.  It  appeared 
of  a  warranty.  The  advertise-  that  she  was  only  partially  copper- 
ment  for  the  sale  of  a  ship  de-  fastened.  It  was  held  that»  not- 
scribed  her  as  *'  a  copper-fastened  withstanding  the  words  ^  with  aU 
vessel;"  and  added  that  the  vessel  faults,"  &c.y  the  vendor  was  liable 
was  to  be  taken  with  all  faults,  for  the  breach  of  the  warranty* 
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fastened  after  the  defendants  became  possessed  of  her» 
though  the  iron  bolts  were  left  in.  The  plaintiff's  wit« 
nesses  did  not  try  the  iron  bohs  ftom  the  inside,  to  see  if 
they  had  corroded,  and  were  in  consequence  moveable.  It 
does  not  lie  in  the  plaintiff's  mouth  to  say  that  she  was  not 
copper-fastened,  for  his  own  card  describes  her  as  '*A.l .  cop* 
pered  and  copper-fastened;"  and  she  has  been  described  in 
Lloyd's  book  by  the  plaintiff  as  copper-fastened.  As  to 
Shepherds.  Kain,  I  do  not  deny  the  law  of  that  case;  but 
that  was  only  the  first  act  of  the  tragedy.  There  was 
afterwards  an  action  brought  against  Old  by  Kain,  who 
had  bought  the  vessel  of  him.  It  was  special  assumpsit, 
stating  the  particular  circumstances.  In  Shepherd  v.  Kain 
the  warranty  was  in  the  contract,  which  is  necessary. 
Kain  v.  Old  was  argued  as  a  special  case,  and  in  it  the  case 
of  Pickering  v«  Dawson  (a)  is  referred  to ;  which  shews 
that  there  is  no  warranty,  unless  it  is  imported  into  the 
bill  of  sale ;  and  that  the  party  is  not  liable,  whether  he 
knew  the  fact  or  not,  if  there  is  no  evidence  of  fraud.  Lord 
Chief  Justice  Gibbs  there  says,  *'  I  thought  at  the  trial, 
and  still  think,  that  the  parties  were  not  now  at  liberty  to 
shew  any  representation  made  by  the  seller,  unless  they 
could  shew  that  by  some  fraud  the  defendants  prevented 
the  plaintiffs  from  discovering  a  fault  which  they  knew  to 
exist"  I  do  not  rely  upon  the  words  ''with  all  faults,"  as, 
without  these,  it  would  be  the  same.  Unless  there  is  a 
practice  not  to  allow  an  inspection,  a  man  is  not  answerable 
for  what  is  not  in  the  contract,  unless  he  takes  pains  to 
conceal  the  defect.    There  is  no  ftaud  in  this  case.     I  re- 


(a)  4  Taunt.  779.  According 
to  the  decision  in  that  case,  if  a 
representation  be  made  before  a 
sale  of  the  quality  of  the  thing 
sold,  with  full  opportunity  for  the 
purchaser  to  inspect  and  examine 
the  truth  of  the  representation, 
and  a  contract  of  sale  be  after- 


wards reduced  into  writing,  in 
which  that  representation  is  not 
embodied,  no  action  for  a  deceit 
Ues  against  the  vendor  on  the 
ground  that  the  article  sold  is  not 
answerable  to  that  representation: 
and  this>  whether  the  vendor  knew 
of  the  defects  or  not 
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member  a  case  relating  to  the  Claremont  estate,  which  was 
sold  by  the  Marquis  of  Waterford  to  the  present  Lord 
Dover ;  and  after  the  purchase,  it  was  discovered  that  a 
bridge  on  the  estate  was  out  of  repair,  and  an  action  was 
brought  to  try  whether  the  bridge  was  repairable  by  the 
owner  of  the  estate,  and  it  was  found  that  it  was;  and- 
Lord  Chief  Justice  Gibbs,  then  at  the  bar,  investigated 
the  subject  a  great  deal,  and  no  proceedings  were  taken 
on  the  principle,  that,  without  fraud  could  be  shewn,  there 
was  no  remedy.  As  to  the  shifting  without  ballast,  it  did 
not  mean  that  the  vessel  would  sail  without  ballast,  but 
merely  that  she  would  shift  from  one  place  to  another  in 
the  dock  without  ballast.  The  statement  as  to  the  copper* 
fastening  is  neither  in  the  contract  signed  by  the  brokers, 
nor  in  the  bill  of  sale,  nor  is  the  shifting  without  ballast. 
I  take  the  law  to  be  clearly  and  indisputably  thb:  that  if 
a  man  makes  a  representation,  and  allows  the  purchaser  to 
go  and  see  the  article,  and  he  aft;erwards  purchases,  there  is 
an  end  of  the  representation,  unless  the  seller  takes  any  steps 
to  conceal  the  defect  from  the  purchaser,  for  that  is  fraud. 


Denm AN,  C.  J. — Is  not  this  case  exactly  like  Pii 
V.  Dawson  ?   I  cannot  distinguish  the  one  from  the  other. 

Campbell,  S.  6. — Yes,  it  is ;  but  it  is  also  exactly  like 
Shepherd  V.  Kain,  which  was  decided  since. 

Maule,  for  the  defendants. — Kain  v.  Old  is  the  latest 
case,  and  that  recognises  Pickering  v.  Dawson  (a)  as  law* 

Campbell,  S.  G. — Kain  v.  Old  was  decided  on  the  ground 
that  the  action  was  in  assumpsit. 

(a)  Id  the  case  of  Kainv,  Old^  lud  down  in  the  judgment  of  the 

4  D.  &  R.  61,   Lord  TenUrden  late  Lord  Chief  Justice,  GtMt  in 

(then  Lord  Chief  Justice  Abbott)  the  case  of  Pickering  v.  Dmoton. 

said,  "  These  are  not  new  piind-  That  case  appears  to  us  to  be  quite 

pies,  they  are  all  clearly  and  fully  decisive  of  the  present,'*  &c. 
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Denman,  C  J. — I  am  not  so  much  looking  to  Kam  v. 
Old  as  an  authority,  as  to  Pickering  v.  Dowson;  and  I 
really  cannot  distmguish  it  from  the  present  case. 

CampbeUy  S.  6. — Shepherd  v.  Kain  is  untouched  by 
Kain  v.  Old,  and  that  is  a  later  authority  than  Pickering 
V.  Dowson.  And  in  the  present  case  the  contract  refers 
to  the  inventory. 

Maule* — The  inventory  does  not  commence  till  after  the 
representation. 

Denman^  C.  J. — I  observed  that,  in  the  opening,  the  ad- 
vertisement was  called  the  inventory;  but  I  think  it  will 
be  better  for  all  parties  that  the  case  should  go  on. 

Sir  J.  Scarlett,  to  the  jury. — The  plaintiff  should  have 
notified  his  objection  sooner,  and  not  have  suffered  the 
vessel  to  go  a  voyage  before  he  mentioned  it  to  us. 

On  the  part  of  the  defendants,  several  witnesses  were 
called :  they  differed  from  the  plaintiff's  witnesses  as  to 
the  proportion  of  the  iron  to  the  copper-fastenings;  but 
admitted  that  it  could  not  be  said  that  the  vessel  was  al- 
together copper-fastened. 

It  was  then  proposed  to  put  in  a  book  called  Lloyd's 
Register  of  Shipping,  in  which  the  vessel  was  said  to  be 
described  as  copper-fastened.  The  witness  who  produced 
it  said,  that  it  was  made  up  from  information  furnished 
by  surveyors  (a). 

Comyn,  for  the  plaintiff,  objected  to  its  reception. 

Sir  c/.  Scarlett  submitted  that  it  was  evidence,  as  shewing 

(a)  For  a  description  of  this  book,  see  the  case  of  Xerry.  Sheddeth 

ante,  Vol.  4,  p.  631,  n.  (a). 
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that  among  ship-owners  and  underwriters  it  was  eon* 
sidered  as  copper-fastened, 

Denman,  C.  J. — I  think  we  do  not  know  enough  of 
the  mode  in  which  the  book  is  made  up  to  justify  its  ad- 
mission in  evidence. 

A  cardf  issued  by  the  plaintiff  in  relation  to  the  vessel  in 
question,  was  put  in,  which  contained  the  following  words : 

**  For  the  Cape  of  Good  Hope,  the  fine  fast  sailing 

shipi  Leslie  Ogilby;  A.  1.  coppered,  and  coppers-fasten- 
ed, be.** 

Denman,  C.  J.,  in  summing  up,  said — ^The  ques- 
tions I  propose  to  leave  to  you  are :  First,  whether  the 
vessel  was  copper-fastened ;  and,  if  she  was  not,  whether 
the  defendants  knew  it,  and  were  guilty  of  any  fraud  in 
concealing  the  fact  from  the  plaintiff?  The  second  ques- 
tion will  be,  whether  she  shifted  without  ballast;  and,  if 
she  did  not,  were  the  defendants  aware  of  that  also;  and 
did  they  use  any  means  of  concealment  ?  As  to  the  ad- 
vertisement, I  think  it  has  been  improperly  called  the  in- 
ventory. The  words  in  the  contract  are,  that  she  is  to  be 
delivered,  with  all  her  stores,  according  to  the  inventory. 
I  do  not  think  that  this  imports  into  the  contract  the  de- 
scription in  the  advertisement,  as  the  ship  is  not  mentioned 
in  the  inventory.  *  A  question  cS  law  has  been  raised, 
which  will  be  considered  hereafter ;  for  I  think  it  will  be 
better  to  have  it  understood  now,  that  the  plaintiff  shall 
be  entitled  to  a  verdict.  [His  Lordship  read  the  evidence, 
and  observed] — Upon  this  conflicting  testimony  you  are  to 
say,  whether,  in  the  understanding  of  those  who  are  con- 
versant with  the  subject,  the  vessel  had  a  sufficient 
number  of  copper  bolts  to  make  her  a  copper-fastened 
vessel.  If  you  think  she  can  be  properly  called  a  copper- 
fastened  vessel,  then  the  defendants  will  be  entitled  to 
your  verdict,  so  far  as  that  is  concerned.     If  you  think  she 
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cannot,  then,  was  there  any  fraud  used  to  conceal  the  fact  1833. 
from  the  plainti£El  And  upon  the  question  of  whether 
she  was  copper-fastened  or  not,  I  own  I  think  that  the 
phdntiff 's  card  is  not  to  be  altogether  disregarded.  If  it 
had  appeared  that  the  plaintiff  the  next  day,  with  a  per- 
fect knowledge  of  the  fact,  offered  her  for  sale  as  a  cop- 
per-fastened vessel,  I  should  have  thought  it  almost  a  bar 
to  the  action,  and  no  doubt  it  would  have  been  very  strong 
evidence  for  your  consideration.  But  I  confess  I  do  not 
think  that  is  quite  the  effect  of  the  card,  as  the  vessel  was 
not  unsafe  at  the  time  for  paasengers.  Yet  it  makes  it  a 
little  di£Scult  for  the  plaintiff  to  say,  she  is  not,  in  the 
popular  sense  at  least,  a  copper-fastened  vessel,  when,  a 
year  after  she  was  bought,  he  described  her  as  such*  His 
Lordship  then  read  the  evidence  to  the  jury,  on  the  point 
of  shifting  without  ballast,  and  left  the  question  of  damar 
ges  entirely  to  their  condderation. 

The  foreman  of  the  jury  inquired  whether  it  would 
make  any  difference  as  to  the  verdict,  if  the  jury  should 
think  that  the  ship  was  not  copper-fastened,  but  that  the 
plaintiff  ought  to  have  made  his  objection  sooner. 

Denman,  C.  J. — I  do  not  think  that  it  will  make  any 
difference ;  it  would  have  been  much  better  if  notice  had 
been  immediately  given.  But,  I  think,  that  the  plaintiff 
was  not  bound  to  give  it  I  think  a  man  may  complete  the 
contract,  and  then  recover  from  the  seller  any  difference 
in  the  value,  if  he  has  been  deceived.  I  think  so  for  this 
reason,  viz.  that  a  man  may  want  a  vessel  for  his  imme- 
diate purposes,  and  it  may  be  inconvenient  to  him  to  give 
it  up  at  the  time. 

The  jury  were  of  opinion  that  the  vessel  did  shift  with- 
out ballast,  and  was  not  copper-fastened;  but  that  there 
was  no  evidence  that  the  defendants  were  aware  of  the 
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fact,  and  consequently  they  did  not  use  any  means  to  con- 
ceal  it    They  found 


Feb.  it  th. 


A  man  is  an- 


Verdict  for  the  plaintiff— Damages  120/.  (a). 

Campbellf  S.  G.^  and  Comyny  for  the  plaintiff. 

Sir  J.  Scarlett^  Matde^  and  TomUnsan,  for  the  defen- 
dants. 

[Attomies — CoUint,  and  Oale.'] 

(a)  The  legal  effect  of  tlus  ver-  cases  cited,  Baglehole  ▼.  WaUersy 

diet  will  be  considered   by  the  3  Gamp.  166;   Dobeil  r.  Stevensy 

Court  on  the  discussion  of  a  rule  3  B.  &  C.  623 ;  Budd  v.  Faimutner, 

which  has  been  obtfuned^  to  shew  ante,  p.  78;  and  Foley's  Law  of 

cause  why  a  nonsuit  should  not  be  Principal  and  Agents  pp.  161  to 

entered.-— See,  in  addition  to  the  166. 


COURT  OF  COMMON  PLEAS. 


Adjourned  Sittings  at  Westminster,  after 

Term,  1833. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Head  v.  Briscoe,  Bart.,  and  Wife. 

Action  for  a  libel  published  by  the  female  defendant, 
iwerabie  to  a      Dame  Sarah  Briscoe.     Plea— that  she  was  not  guilty. 

third  penon  for  ^       *' 

what  ii  done  by  It  appeared  that  the  plaintiff,  who  was  a  house  agent, 
as  the  reii^ion^  had  let  a  house  to  a  Mrs.  Toleson,  with  whom  the  female 
wife"SSniJjf  defendant  lived  for  some  time,  when,  they  having  quarrelled 
though  they  |^j  separated,  the  female  defendant  caused  a  placard  to  be 
nentiy  iinng  printed  and  stuck  about  in  the  street,  which  commenced  as 
SntUnot*^  follows:— "Felony.  Ten  guineas  reward.  Whereas  Mary 
•hewn  tiut  the    Xoleson,  of  &c.,  late  of  &c.,  was  left  in  charge  of  a  house, 

wife  at  toe  tinie  

was  UThig  in      &c.**    It  then  went  on  to  charge  Mrs.  Toleson  with  having 

adultery. 
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stolen  some  furniture  belonging  to  the  female  defendant,  1833. 
and  added  these  words — "  It  is  supposed  that  Mary  Tole- 
son  was  assisted  by  George  Head,  house  agent,  of  No.  7, 
Upper  Baker  Street,  New  Road,  in  conveying  the  same 
to  his  hou^e  for  the  purpose  of  secreting  it.**  Information 
was  requested,  at  the  bottom  of  the  bill,  to  be  given  to 
Messrs.  Pasmore  &  Taylor,  BasinghaU  Street. 

Wilde,  Serjt.,  for  the  plaintiff. — A  person  suspecting  a 
felony  may  reasonably  do  what  is  necessary  to  apprehend 
the  felon,  but  this  mention  of  the  plaintiff  could  not  be 
necessary.  I  admit  that  Sir  W.  Briscoe  had  nothing  to 
do  with  the  libel,  and  only  require  such  damages  as  may 
relieve  the  character  of  the  plaintiff  from  any  suspicion. 
The  defendant.  Sir  W.  Briscoe,  is  living  separate  from 
his  wife;  yet  he  is  answerable  for  her  acts,  until  he  obtains 
a  dissolution  of  the  marriage.  And  if  he  has  been  correct 
in  his  own  conduct,  and  his  wife  has  not,  he  may  relieve 
himself  from  any  liability  by  application  to  the  proper 
Courts. 

Adams,  Serjt,  for  the  defendant  Sir  W.  Briscoe. — This 
is  a  case  of  first  impression.  I  have  searched  all  the  law 
books  from  the  earliest  time,  and  cannot  find  the  principle 
even  agitated.  The  defendant.  Sir  W.  Briscoe,  cannot 
be  acquainted  with  the  circumstances  of  the  Qase.  The 
ground  of  damages  in  an  action  of  libel,  when  no  special 
damage  is  averred,  is  the  existence  of  malice;  and  then  in 
this  case  there  is  no  malice  on  the  part  of  my  client.  But 
if  he  is  by  law  to  be  charged,  the  most  temperate  damages 
should  be  given.  The  plaintiff  should  have  indicted  the 
female  defendant  instead  of  bringing  an  action  for  damages 
against  her  husband. 

TiNDAL,  C.  J.— There  is  no  doubt,  in  point  of  law,  that 
a  husband,  so  long  as  the  relation  of  husband  and  wife 
continues,  is  answerable  to  a  third  person  for  what  is  done 
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by  the  wife.  And  whether  their  separation  be  permanent 
or  temporary  it  does  not  affect  the  question,  unless  it  oper- 
ates so  upon  the  marriage  as  to  make  that  civil  relation 
cease;  for,  by  the  law  of  England,  you  cannot  bring  an 
action  against  the  wife  without  joining  the  husband ;  and 
a  man  would  be  without  remedy  if  he  could  not  sue  the 
husband.  Upon  this  ground  I  have  no  doubt,  as  at  pre- 
sent advised,  that  the  action  is  maintainable.  If  I  am 
wrong  in  my  opinion  the  learned  counsel  for  the  defen- 
dant will  have  an  opportunity  of  moving  the  Court 

His  Lordship  left  the  question  of  damages  to  the  jury, 

who  found  a  verdict  for  the  plaintiff- 
Damages  40s9 

Wilde,  Serjt.,  and  Hutchinson,  for  the  plaintiff. 

Adams  and  Bompas^  Serjts.,  for  the  defendant  Sir  W. 
Briscoe. 

[Attomies — Carton,  and  Springhall  Sf  J7.] 


In  the  ensuing  term,  Adams,  Serjt.,  moved  pursuant  to 
the  leave  given ;  but  the  Court,  after  observing  that  there 
was  no  evidence  that  the  wife  was  living  in  adultery  (a) — 

ReAised  a  rule. 

(a)  See,  upon  this  point,  the  lecting  and  refusing  to  mainUdn 

case  of  Rex  v.  Flintan,  1  B.  &  Ad.  his  wife,  who  has  left  him,  and 

2279  which  decides,  that  a  man  is  committed  adultery,  although  he 

not  liable  to  the  penalty  of  the  himself  has  been  guilty  of  adul- 

stat.  5  Geo.  4,  c.  83,  s.  3,  for  neg-  tery  ance  her  departure. 


FehAU\.  Walker  r.  Rawson. 

Payment  of  mo-  ASSUMPSIT  for  work  and  labour  as  an  engineer, 
^^J!l^tZ   against  the  defendant,  as  chairman  of  the  Directors  of  the 

the  common 

oounts  for  work  and  hbour,  b  an  admlirion  Aat  the  contract  was  with  the  party  sning,  where  it 

appears  that  there  was  in  fiKt  only  one  contract 


Walker 


Rawson. 
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Leeds  and  Manchester  Railway  Company.    A  sum  of  mo« 
ney  had  been  paid  Into  Court. 

It  appeared  in  the  course  of  the  cause  that  a  bill  had       _   v. 
been  delivered  in  the  names  of  Walker  &  Burgess,  and  it 
appeared  that  those  gentlemen  were  in  partnership  as 
engineers,  but  Mr.  Walker  had  received  the  communica- 
tion from  the  parties  on  the  business. 

On  the  part  of  the  plaintiff,  the  payment  of  money  into 
Court  was  relied  on  as  an  admission  that  the  contract  was 
with  Mr.  Walker,  the  plaintiff. 

Jones t,  Serjt.,  for  the  defendant,  contended,  that  pay- 
ment of  money  into  Court  was  no  admission  on  the  com- 
mon counts  of  anything  more  than  that  such  sum  was  due. 
He  referred  to  the  case  reported  under  the  name  of  Sea* 
ion  V.  Benedict  (a). 

TiNDAL,  C.  J. — ^The  only  question  here  is,  with  whom 
was  the  contract  made?  I  think  the  payment  of  money 
into  Court  gets  rid  of  the  difficulty.  There  can  be  but 
one  contract.  It  is  not  like  the  case  of  the  goods  furnish- 
ed for  the  wife,  which  has  been  referred  to ;  for  in  that  case 
there  might  have  been  authority  for  one  part  and  not  for 
another. 

Wilde  and  Talfourd,  Serjts.,  and  Hoggins,  for  the 
plaintiff. 

Jones,  Serjt.,  and  Baines,  for  the  defendant. 
[Attormes— CAttAo/me  4*  Co.,  and  Walmtley.'] 


(a)  2  Moore  &  Payne,  66,  the  amount  of  the  sum  pcdd  in,  and 

dednon  m  that  case  was,  that  pay-  applies  only  to  a  legal  demand, 

ment  of  money  into  Court  in  as-  and  not  to  all  the  it€m$  contained 

iumpsU  for  goods  sold  and  de-  in  a  bill  of  particulars,  in  which 

livered,  only  amounts  to  an  ad-  the  goods  are  stated  to  have  been 

mission  by  the  defendant  of  the  supplied  at  different  times, 
plaintiff's  right  of  action  to  the 
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Adjourned  Sittings  in  London  after  Hilary  Term, 

1833. 

BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


jFe6. 20M.  Phipps  r.  Tanner. 

Abaiofex-       Assumpsit  hy  the  plaintiff,  as  drawer,  against  the 
ty-fivetitvewteen  defendant,  as  acceptor  of  the  following  bill  of  exchange : — 

shUUngs  and 

three-pence,  b  a        a  QK  •  1'7  •  ^ 

bUl  of  exchange  ^O  .  i  i  .  O. 

for  twenty-five        "  Three  weeks  after  date  pay  to  me  or  my  order  twenty* 

pounds,  seren-  , 

teen  shillings     five,  seventeen  shillings  and  threepence,  value  received. 

and  three- 
pence, and  may  ''  Robert  Pllipps. 

be  dedared  on        a  To  Mr.  Alfred  Tanner, 

as  such.  ' 

''  4,  Brabant  Court,  Philpot  Lane.** 


''  London,  6th  March,  1832. 


This  bill  was  declared  on  as  a  bill  for  25L  lis.  3d. 


Jones,  Serjt.,  objected,  that  this  was  not  a  bill  for  twen- 
ty-five  pounds,  seventeen  shillings  and  three-pence. 

TiNDAL,  C.  J. — It  must  mean  pounds,  and  cannot  mean 
anything  else. 

The  defence  was  usury,  and  the  case  was  left  to  the 
jury  on  that  defence. 

Verdict  for  the  defendant. 
Addison,  for  the  plaintiff. 

Jones,  Serjt.,  for  the  defendant. 

[Attomies — Aston,  and  Tanner.'] 


In  the  case  of  i?ex?.  Post,  Bay. 
on  BiUS)  8  (n.),  a  prisoner  had  al- 
tered a  note  for  one  pound  into  a 
note  for  ten,  by  substituting  ten 
for  one  before  the  word  "pound** 
in  the  body  of  the  note,  and  also 
in  the  comer.  It  was  urged,  that 
a  note  for  the  payment  of  ten 


pound  was  not  a  money  note;  but 
the  twelve  Judges  were  clear  that 
it  was.  So,  in  a  case  mentioned  as 
cited  by  Lord  Mansfield  and  also  by 
Lord  Hardwicke,  (Id.  6),  where  a 
note  contained  the  words  "  I  pro- 
mise not  to  pay/'  the  word  not 
\yu  rejected. 
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Curtis  v.  Mills. 


1833. 


Feb.  21ft. 


V/ASE.  The  Jirst  count  of  the  declaration  stated,  that  In  an  action  for 
the  defendant  wrongfully  kept  a  dog,  well  knowing  it  to  securing  a  fierce 
be  accustomed  to  bite  mankind,  and  that  the  plaintiff  was  J^lndant^and* 
bitten  by  it.     The  second  count  charged,  that  the  dog  was  *»y  ^^^^^  ^*»«. 

.  .        .  ®  ®  pluntiff  was  bit- 

of  a  ferocious  and  mischievous  nature^  as  the  defendant  ten,  the  plaintiff 
well  knew;  and  that  it  bit  the  plaintiff.     The  third  count  "o*wkh?tIoding 

stated,  that  the  doe  was  of  a  ferocious  and  sava&re  nature,  bf  badonaprc- 
®  o  »  yjQug  ^y  been 

as  the  defendant  well  knew,  and  that  it  was  his  duty  to  waraed  agaimt 
secure  it;  but  that,  not  regarding  his  dutyj  he  did  not  d^^if  the  jury 
sufficiently  secure  it,  by  means  of  which  the  plaintiff  was  ^jjdent wwnot 
bitten  (q\    Plea— Genefal  issue.  occasioned  by 

^  ^  the  plaintiff 's 

own  carelessness  and  want  of  caution. 


(a)  As  the  form  of  this  count  is 
not  contained  in  the  books  of  pre- 
cedents, we  think  a  copy  of  it 
may  be  useful;  it  was  as  follows — 
*'  And  whereas  also,  the  said  de- 
fendant, on  the  day  and  year  afore- 
sud,  at  London  aforesaid,   and 
from  thence  for  along  space  of 
time,  to  wit,  until  and  at  the  time 
of  the  damage  and  injury  to  the 
plaintiff  as  hereinafter  next  men- 
tioned, to  wit,  at  London  afore- 
said, was  possessed  of,  and  wrong- 
fully and  injuriously  kept  a  cer- 
tain dog,  which  then  was  of  a  fe- 
rocious and  savage  disposition,  and 
which  the  siud  defendant  then  and 
there  well  knew,  and  thereupon 
it  then  and  there  became  and  was 
the  duty  of  the  sud  defendant 
to  take  due  and  proper  means  to 
confine  and  secure  the  said  dog  in  a 
careful,  sufficient,  and  proper  man- 
ner; yet  the  said  defendant,  not 
reg^ardlng  his  duty  in  that  behalf, 
kept  and  secured  the  said  dog  in 
so  careless,  insufficient,  and  im- 

VOL.  V.  K 


proper  a  manner,  that  aftenvards, 
to  wit,  on  the  day  and  year  afore- 
said, at  London  aforesaid,  by  and 
through  the  carelessness,  negli- 
gence, and  improper  conduct  of  the 
said  defendant  in  that  behalf,  the 
said  dog  did  attack,  seize,  lay  hold 
of,  and  bite  the  said  plaintiff,  and 
did  then  and  there  greatly  lacerate, 
hurt,  and  wound  the  said  plaintiff 
in  divers  parts  of  his  body,  and 
thereby  the  said  plaintiff  then  and 
there  became  and  was  sick,  sore, 
lame,  and  disordered,  and  so  re- 
mained and  continued  for  a  long 
space  of  time,  to  wit,  from  thence 
hitherto,  during  all  which  time 
the  said  plaintiff  thereby  suffered 
and  underwent  great  pain,  and  was 
thereby  then  and  there  hindered 
and  prevented  from  performing 
and  transacting  his  lawful  affurs 
and  business  by  him  during  that 
time  to  be  performed  and  trans- 
acted ;  and  also,  by  means  of  the 
premises,  the  said  plaintiff  was 
thereby  then  and  there  put  to 
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It  appeared,  that  the  defendant  kept  a  very  fierce  dog 
chained  in  his  yard;  but,  that  any  one  going  from  the 
yard  gates  to  the  stable  would  be  within  the  reach  of  the 
dog,  notwithstanding  his  chain.  It  further  appeared^ 
that  the  defendant  bad  bought  some  planks  of  Messrs, 
Groodman,  and  that  he  himself  carried  one  of  the  planks 
down  his  yard,  the  plaintiff,  who  was  in  the  service  of 
Messrs.  Goodman,  following  him,  and  carrying  the  other: 
the  defendant  passed  by  the  dog,  and  as  the  plaintiff, 
who  followed  him,  was  passing  it  also,  the  dog  made  a 
spring  at  him,  and  bit  him  very  severely.  On  the  part  of 
the  defendant  it  was  proved,  that  the  yard  had  been  twice 
robbed  before  this  time,  and  that  the  plaintiff  had  been  se- 
veral  times  cautioned  on  former  occasions  not  to  go  within 
the  reach  of  the  dog ;  but  no  caution  was  given  on  the  day 
on  which  the  accident  occurred ;  there  was  no  evidence 
that  the  dog  had  ever  bitten  any  person  on  any  other  oc- 
casion. 

« 

SpankiCt  Serjt.,  for  the  defendant. — The  question  is, 
whether  this  dog  was  kept  by  the  defendant  improperly. 
The  plaintiff  had  notice  that  the  dog  was  there,  and  was 
a  sharp  dog;  and  he  was  indiscreet  in  going  near  him;  he 
need  not  have  passed  the  dog,  and  he  had  been  repeatedly 
cautioned  not  to  go  within  his  reach.  The  premises  had 
been  robbed,  and  the  dog  was  known  as  a  fierce  dog;  in- 
deed, I  should  say,  that  the  reputation  of  the  dog  is  the 
security  of  the  premises.  If  a  man  keeps  a  dog  to  pro- 
tect his  property,  it  is  not  surprising  that  he  keeps  a  sharp 
dog.    Of  course  he  would  not  keep  a  poor  spiritless  fawn- 


great  expense,  costs,  and  charges, 
in  the  whole  amounting  to  a  large 
sum  of  money,  to  wit,  the  sum  of 
ten  pounds,  in  and  about  endea- 
vouring to  be  cured  of  the  said 
wounds,  sickness,  lameness,  and 
disorder,  so  occasioned  as  afore- 


sud,  and  hath  been  and  is,  by 
means  of  the  premises,  othennse 
greatly  injured  and  damnified,  to 
wit,  at  London  aforesaid,  to  the 
damage  of  the  said  plaintiff  of  five 
hundred  pounds;  and,  therefor^ 
he  brings  his  suit,  ftc." 
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ing  beast,  as  such  an  animal  would  be  of  no  manner  of        1833. 
use;  and  if  a  man  is  not  allowed  to  keep  a  sharp  dog,  he 
cannot  keep  his  property  secure  from  ^depredations. 

Wilde,  Serjt.,  in  reply. — A  party  has  no  right  to  keep 
a  dog  of  this  sort,  so  as  to  command  the  way  to  his  stable. 
It  was  the  bounden  duty  of  the  defendant  to  have  given 
the  plaintiff  an  express  caution  on  this  occasion. 

TiNDAL,  C.  J.  Qn  summing  up). — ^The  first  question  is, 
whether  this  dog  was  of  a  savage  disposition  to  the  know- 
ledge of  the  defendant;  and,  if  so,  you  will  then  have  to 
consider  whether  the  dog  was  placed  in  such  a  situation, 
that,  by  common  care,  he  might  have  been  avoided.  An- 
other question  will  be,  whether  the  plaintiff  was  bound  to 
take  notice  of  the  danger,  as  he  had  been  told  that  the 
dog  was  there.  If  you  think,  that,  by  reason  of  the  plain- 
tiff's not  taking  common  care,  this  accident  occurred,  he 
cannot  recover;  however,  you  may  be  of  opinion,  that,  the 
master  of  the  dog  walking  just  before  the  plaintiff,  and,  as 
it  were,  leading  him  on,  the  plaintiff  might  think  he  was 
safe,  more  especially  as  no  caution  was  given  him  at  this 
time  by  the  defendant.  I  am  of  opinion,  that  the  plaintiff 
is  entitled  to  recover,  if  he  did  not  as  it  were  run  himself 
mto  the  mischief  by  his  own  carelessness  and  want  of 
caution. 

Verdict  for  the  plaintiff— Damages  201. 

Wilde,  Serjt,  and  Shee,  for  the  plaintiff. 

Spankie,  Serjt,  and  Carrington,  for  the  defendant. 
[Attornies— Ri/TptngAom,  and  IF.  P.  ClarkeJ] 

See  the  cases  of  M'Kone  y.  held,  that  an  action  would  lie  for 

WoodfOntey^Ai  Blackmanr. Sim-  damage  occanoned  by  the  keep- 

motts,  ante,  VoL  3,  p.  138;   and  ing  of  a  dog  kno\m  to  %e  fierce 

Sareh  y,  Blackburn,  ante^  Vol.  4^  not  properly  secured.    In  the  case 

p.  297*    In  the  case  of  Jone$  v.  of  Brock  v.  Copeland,  I  Esp.  202, 

Peny,  2  Esp.  482,  Lord  Kenyan  it  was  held,  that  if  a  dog,  accus- 
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tomed  to  bite  mankind,  was  kept 
on  tbe  defendant's  premises,  and 
the  injury  received  in  consequence 
of  tbe  plaintiff  imprudently  gomg 
there,  an  action  would  not  lie;  but 
Lord  Kenyan  said,  that,  where  an 
accident  arose  from  a  mischievous 
bull,  and  it  appeared  that  there 
was  a  contest  respecting  a  right  of 
way  through  the  field  in  which  it 
occurred,  he  had  held  that  the  de- 
fendant was  liable.  In  actions  of 
this  kind,  the  defendant's  know- 
ledge of  the  animal's  being  vicious 
is  essential.  In  the  case  of  Mason 
V.  KeeUng,  12  Mod.  332,  the  de- 


claration stated,  that  the  defen- 
dant kept  a  dog,  which  was  very 
fierce,  and  suffered  it  to  go  un- 
muzzled about  the  streets,  so  that, 
by  the  want  of  care  of  the  defen- 
dant, the  plaintiff,  while  walking 
in  the  street,  was  bitten.  This 
declaration  was  held  bad,  because 
it  did  not  state  a  icienter.  The 
following  cases  also  decide  the  sci- 
enter to  be  material:  Dy.  25  b; 
Bayntun  v.  Sharp,  Lut  33, 2  Salk. 
662;  Jenkins  v.  Turner,  2  Salk. 
662,  Lord  Ray.  109 ;  Smith  y.  Pe- 
lah,  2  Str.  1264. 


COURT  OF  EXCHEQUER. 

Adjourned  Sittings  at  Westminster,  after  Milary 

Term,  1833. 

BEFORE  MR.  BARON  GURNET. 

(  Who  saifor  the  Lord  Chief  Baron.) 


Sarjeant  r.  Cowan  and  Another. 

A  theriif  bad      ASS  VMPSIT  for  money  had  and  received.    Plea — the 

"^^^^K.  general  issue. 

In  inaction  on        It  appeared  that  the  defendants,  who  were  Sheriff  of 

a  bail  bond.  On        ,        ^'^ 

this  aji./a.  it-    Middlesex,  had  been  plaintiffs  in  an  action  on  a  bail  bond, 
to^he  coroner.    Against  a  person  named  Wigeon,  and  obtained  a  verdict 

S.,  wbojwas  at- 
torney for  the 

iheriff;  and  also  for  others,  indorsed  the  name  of  a  sherifTs  officer  on  the  writ;  the  coroner's 
broker  seised  a  barge,  which  was  bought  by  B.,  and  the  price  paid  to  the  officer;  sulueqoendy, 
the  barge  was  claimed  by  others,  and  B.  lost  his  purchsse : — Held,  that,  under  these  circumstances, 
the  officer  was  not  the  agent  of  the  sheriff,  so  as  to  make  the  sheriff  liable  in  an  action  for  money 
had  and  received  at  the  suit  of  B.,  although  it  waa  proved  to  be  the  practice  at  the  sheriff'a ' 
to  indorse  the  name  of  tht  officer  on  the  writ. 


Sabjrant 

V. 
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and  judgmenti  in  consequence  of  which  a  writ  was  issued^  ^g33^ 
directed  to  the  Coroner  of  Middlesex,  by  which  a  barge, 
alleged  to  be  the  property  of  Widgeon,  was  seized  and 
sold  by  the  coroner's  broker.  The  writ  had  the  names  Cowak. 
of  Simpson  and  Burder  indorsed  on  it,  who  were  at  the 
time  officers  of  the  Sheriff  of  Middlesex,  which  names 
were  indorsed  by  Smith,  Son,  &  Merriman,  who  were 
attornies  for  the  sheriff  as  well  as  others.  Simpson  was 
called  as  a  witness  for  the  plaintiff,  and  proved  that  he  did 
not  execute  the  writ,  but  had  received  the  money  from  the 
broker,  and  retained  it  in  his  possession,  and  did  not  pay 
it  over  to  the  defendants,  for  a  reason  which  he  stated.  The 
action  was  brought  to  recover  back  the  money  paid  by  the 
plaintiff  for  the  barge,  on  the  ground  that  the  consideration 
had  failed,  as  other  persons  had  claimed  the  barge  as  theirs, 
and  deprived  the  plaintiff  of  the  profit  of  his  purchase. 

GuRNEY,  B.,  inquired  of  the  plaintiff's  counsel  how  he 
fixed  thQ  defendants  with  the  possession  of  the  money. 

J.  Williams. — I  rely  on  the  fact,  that  the  money  was  re- 
ceived by  a  person,  who  was  at  the  time  an  officer  of  the 
sheriff,  and  whose  name  was  on  the  writ,  and  who  must 
therefore  be  taken  to  be  the  agent  of  the  defendants. 

GuRNEY,  B. — An  officer  of  the  sheriff  is  not  a  general 
agent  of  the  sheriff  to  receive  money.  He  is  the  particu- 
lar agent  of  the  sheriff  appointed  in  each  particular  case. 
Here  the  legal  authority  to  sell  was  given  by  the  coroner. 
You  do  not  shew  that  these  defendants  gave  any  autho- 
rity in  the  matter. 

J.  Williams. — For  this  reason  I  wish  to  inquire  into  the 
course  of  business  in  the  sheriff's  office. 

Simpson  was  allowed  to  be  recalled,  and  said,  that  he 
had  been  an  officer  of  the  sheriff  for  twenty  years,  and 
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1833.  ^^^  ^^^  practice  was,  when  the  sheriff  gave  a  warrant  to 
his  oflScer,  to  put  the  name  of  the  officer  at  the  tail  of  the 
writ. 


Sarieamt 


V, 

GOWAH. 


J.  Williams. — I  submit,  that  inasmuch  as  it  appears 
that  the  writ  was  not  indorsed  in  the  coroner's  office,  but 
in  the  office  of  the  sheriff's  attomies,  and  as  the  person 
whose  name  was  on  it  was  an  officer  of  the  sheriff  at  the 
time  when  he  received  the  money*  he  must  be  taken  to 
have  receiyed  it  on  behalf  of  the  sheriff,  as  the  practice  of 
the  sheriff^'s  office  was  to  indorse  the  writ  with  the  name 
of  the  officer.  And  the  reason,  he  gave  for  not  having 
paid  over  the  money  to  the  sheriff  was  matter  of  arrange* 
ment  between  the  defendants  and  him,  and  would  not  pre- 
vent the  plaintiff  from  suing  the  sheriff. 

W.  H.  Wesson,  on  the  same  side. — The  action  is  not 
against  the  defendants  jtimi  sheriff,  but  as  persons  suing 
out  the  writ  directed  to  the  coroner. 

GuRNEY,  B. — I  think  that  mode  of  stating  the  argu- 
ment is  most  correct,  which  assumes  that  the  defendants 
are  not  charged  as  sheriff,  but  as  plaintiffs  in  the  former 
action.  Yet  I  think  that  the  plaintiff  has  not  fixed  them 
with  the  possession  of  the  money,  and  therefore  he  must 

be  nonsuited. 

Nonsuit 

J.  Williams  and  W.  H.  Watson^  for  the  pluntifi. 

HoUf  for  the  defendant. 

[Attornies— TTei^  4*  Morrtt,  and  Smith  4r  Co.'\ 


In  the  ensuing  term,  J.  Williams  moved  to  set  aside 
the  nonsuit;  but  the  Court — 

Refused  a  rule. 
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Nicholson  v»  Hardwick,  Esq.  and  Another.  Pe6. 6th. 

iliSSAULT  and  false  imprisonment.    Plea — Not  guil-  a  woman  died 

-     /-  \  after  a  very 

V  W*  thort  illness. 

The  plaintiff  sued  informd  pauperis.    It  appeared  that  ^  n"^"  J^^^^r- 
the  plaintiff's  wife  died,  after  an  illness  of  only  a  few  eolation  in  the 
hours,  on  the  morning  of  the    12th  June ;   and  in  the  where  she  had 
course  of  that  day  a  great  sensation  was  excited  in  the  hnsband'had'^ 
neighbourhood  in  which  the  plaintiff  lived ;  and  rumours  poisoned  her, 

and  a  gireat 

were  in  general  circulation,  that  he  had  poisoned  his  wife,  crowd  was  coi- 
A  great  crowd  was  collected  about  six  o'clock  in  the  even-  o^his  house" 
ing ;  and,  in  consequence  of  the  rumours,  the  defendant  "^"Ly^jl^^f  ^ 
Brooman,  who,  it  was  proved,  acted  as  constable  of  the  parish,  without 
parish,  without  any  warrant,  took  the  plaintiff  into  cus-  ^kTin^nto 
tody,  and  conveyed  him  before  the  other  defendant,  Mr.  ^^^^^„   . 
Hardwick,  who  was  a  police  magistrate*     The  plaintiff  hefore  a  magis- 
was  detained  in  custody  till  the  next  day.    He  was  not  taineid  Um  tm 
put  into  any  cell,  but  allowed  to  sit  by  the  fire  at  the  police  "^^dTe***^ 
station;  and,  as  soon  as  the  medical  men  who  opened  the  cause  of  death, 

and  then  dis- 

body  had  reported  that  the  woman  died  from  natural  charged  him -.^ 
causes,  he  was  immediately  discharged.    It  appeared  after-  j^^  weie^of 
wards,  and  was  proved  at  the  trial,  that  the  woman  was  opinion  that  the 

'  '  '  constable  had 

taken  very  ill  in  the  street,  about  half-past  eleven  in  the  reasonable 
evening  of  the  11th  June,  and  was  carried  by  a  patrol  to  pidon  to  justify 
Bishopsgate  watch-house,  and  conveyed  home  in  a  cab-  ^oVthrMtion 
riolet.  The  patrol,  who  proved  this,  said  that  the  husband  ^^}^  "^^  ^ 

maintuned. 

assisted  him  in  taking  her  up  stairs,  and  that  she  spoke  of  The  jury 
her  husband  in  the  highest  terms.  thenf  wal  such 

ground,  and 
found  a  verdict 

Gurnet,  B.,  to  the  plaintiff's  counsel. — If  this  is  to  ibrthedefen« 
repel  any  suspicion  of  your  client's  havmg  poisoned  his  wife,  , 

there  is  no  necessity  for  it,  for  that  is  not  suggested  now. 
The  question  is,  what  was  the  notion  at  the  time  ?  What 
is  known  now  was  not  known  then. 

(a)  Vide  stat.  21  Jac.  1,  c.  12,      Notice  of  action  was  proved  pur- 
8. 5,  referred  to  ante,  Vol.  1,  p.  41 .      suant  to  24  Geo.  2,  c.  44,  bb.  2  &  3. 
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1833.  A  witness  who  was  called  for  the  plaintiff  proved,  on 

^^     *     '      his  cross-examination,  that  he  had  seen  the  wife  only  the 

V.  day  before,  in  excellent  health  and  spirits ;  and,  hearing  of 

Hardwick.     jjgy  death,   spoke  to  the  plaintiff  about  it,   but  could 

scarcely  get  any  answer  from  him.    He  added,  that  the 

plaintiff  did  not  seem  at  all  affected  by  the  loss  of  his 

wife ;  and  that,  in  consequence  of  the  unsatisfactory  nature 

of  the  plaintiffs  answers,  he  himself  went  to  the  police 

office  and  stated  his  suspicions.     But  it  did  not  appear 

whether  or  no  the  constable  was  aware  of  his  having 

done  so. 

Plait  for  the  defendants  submitted,  that  there  was  no 
case  on  the  part  of  the  plaintiff,  because  the  defendant 
Broman  was  a  constable;  and  it  was  his  duty,  under  such 
circumstances,  to  take  the  plaintiff  into  custody. 

GuRNEY,  B.,  in  summing  up,  said — The  case  of  Beet- 
with  V.  Philby  (a),  which  was  cited  before  me  the  other 
day,  is  precisely  in  point.  There,  some  horses  had  been 
stolen,  and  the  plaintiff  was  suspected  of  having  stolen 
them ;  and  a  constable  was  told  of  it  and  desired  to  take  him 
before  a  magistrate,  which  he  did.  The  plaintiff  brought 
his  action  for  false  imprisonment.  Mr*  Justice  Litlledale, 
tried  the  case  at  the  Spring  Assizes — He  did  not  non- 
suit, but  told  the  jury,  that  provided  the  constable  had 
reasonable  cause  for  suspecting  that  the  plaintiff  had  com- 
mitted^a  felony,  he  was  justified  in  what  he  did,  and  their 
verdict  must  be  for  him.  But  his  Lordship  gave  leave 
for  a  motion  on  the  part  of  the  plaintiff.  This  motion 
was  made,  and  Lord  Tenterden  afterwards  gave  the  judg- 
ment of  the  Court,  and  said — ''There  is  no  ground,  in  my 
opinion,  for  disturbing  this  verdict ;  the  only  question  of 
law  in  the  case  is,  whether  a  constable,  having  a  suspicion, 
may  arrest  a  person  without  a  warrant ;  we  are  of  opinion 

(a)  Tlus  case  is  reported  in  6B.  &  C.  36, 9 D. &  R. 487. 


NiCHOLBOH 
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that  he  may.  There  is  this  distinction  between  a  prirate  i^^ 
individual  and  a  constable.  To  justify  a  private  individual, 
he  must  not  only  prove  that  there  was  reasonable  suspicion 
against  the  party,  but  that  a  felony  had  been  actually  com-  Hardwici. 
mitted;  whereas  a  constable,  having  reasonable  ground  of 
suspicion,  may  arrest  upon  that  only.**  Such  being  the  law, 
as  laid  down  in  that  case,  the  question  in  the  present  case 
will  be,  whether  the  [constable  Brooman  had  reasonable 
ground  of  suspicion  to  justify  his  taking  the  plaintiff  into 
custody.  The  fact  of  the  wife's  being  taken  ill  in  the 
street  was  not  known  at  that  time.  One  person  actually 
made  inquiry  of  the  plaintiff,  and,  not  being  satisfied  with 
his  answer,  went  to  the  police-office  and  stated  his  suspi- 
cions. It  seems  that  at  six  o'clock  there  was  a  great  crowd 
in  front  of  the  plaintiff's  house,  and  the  constable  went 
and  took  him  away.  And  I  confess  I  think  that  the  act  of 
the  constable  was  an  act  of  kindness ;  because  a  person  sus- 
pected of  murder  is  not  in  the  safest  state  in  the  worid  from 
a  mob  who  are  making  the  charge  against  him.  Now,  what 
are  the  facts  of  this  case?  Here  is  a  very  sudden  death,  and 
a  wide  spread  rumour ;  and  the  man  is  allowed  to  sit  by  the 
fire  at  the  police  station.  If  you  think  there  was  reason- 
able ground  of  suspicion  to  justify  what  was  done,  then 
you  will  find  your  verdict  for  the  defendants. 

Verdict  for  the  defendants. 

C  Jones  and  Mansel,  for  the  plaintiff. 

Plait  and  Bodkin,  for  the  defendants. 

[Attomies— ^(roAomi,  and  Hendenon  if  SmUh.'\ 


' 
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Adjourned  Sittings  in  London  after  Hilary  Term, 

1833. 

BEFORE  liORD  LTNDHURST,  C.  B.. 


Feb.  15th. 
Interest  cannot 


Hicks  v.  M arbco. 

A.SSUMPSIT.— The  first  count  of  the  declaration 
mooted  Md  Stated,  that  the  plaintiff  had  advanced  money  to  the  defen* 
receWed,or        jhq^  ^it  his  request,  the  defendant  undertaking  to  invest  it 

money  pudf 

without  a  ape-  in  the  funds,  which  he  had  not  done.  There  was  also  a 
btttfTmoney  '  count  for  money  had  and  received,  and  a  count  for  interest 
wu  at  fiwt  had  There  beinjr  no  dispute  about  the  amount — 

and  received,  ®  ^ 

and  there  is  a 

Bubwquent^  2J.  V*  Rtchards  appeared  to  consent  to  a  verdict  for 

pay  interest,      2000/.,  and  interest,  but  suggested  that  it  must  be  entered 

the  plaintiff  i  •  i 

may  recover        on  the  Special  COUnt. 

such  money  and 

interest  on  a 

count  for  money       Xhe  plaintiff's  couusel  wished  to  enter  the  verdict  on 

bad  and  recriv- 

ed,  and  on  a      the  count  for  money  had  and  received,  and  on  the  count 

count  for  inter-    /»      •    .  . 

ett,  and  need       &'  interest. 

not  declare 

•pedaiiy.  Lord  Lyndiiurst,  C.  B. — You  cannot  recover  interest 

on  money  had  and  received,  or  money  paid,  without  a  spe- 
cial agreement. 

J.  Williams^  for  the  plaintiff. — The  money  was  first  had 
and  received ;  and  there  was  a  subsequent  agreement  to 
pay  interest. 

R.  V.  Richards. — That  special  agreement  ought  to  have 
been  declared  upon. 

Lord  Lynduurst,  C.  B.— I  think  the  verdict  may  be 

taken  on  the  count  for  money  had  and  received,  and  on  the 

count  for  interest. 

Verdict  accordingly  (a). 

(a)  We  have  reason  to  believe,  ing  to  have  the  verdict  entered  on 
that  the  plun tiff's  object  in  wish-     these  two  common  counts  was> 
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J.  Williams  and  M'Mahon,  for  the  plaintiff. 
R.  V.  Richards,  for  the  defendant. 

lAitomieB-^Woodhmtse,  and  Holt  ^  G.] 

thathefearedythatyifaTerdictwas      there  might  be  an  application  to 
taken  on  the  spedal  count  only,     dischaige  the  bul. 


ReID  9.  FURNIVAL. 

J  Feb.  iSth. 

Assumpsit  on  a  bin  of  exchange  drawn  by  a  person  A.  procured  « 

named  Retemeyer  on  and  accepted  by  the  defendant,  for  ^^^^Jdlnmce 

800i,  dated  34th  December,  1830,  and  payable  three  ^^exchaiT^r 

months  after  date  to  the  order  of  the  drawer.    The  bill  soof.,  A.gi?iiig 

had  been  indorsed  by  the  drawer,  and  ako  by  persons  guaramie  for 

named  Mackenzie  and  Macgregor.  ^rS^bu? 

For  the  defence,  a  letter  written  by  the  plaintiff  to  the  )*»''"«  ^  ®ther 

lotcrest  in  tuft 

defendant's  attorney,  contdning  the  following  passages,  hini^Heidt 

^  .  •  that  A.  might 

was  put  m:—  TecoyerA? 

•'  All  I  knew  about  the  matter  was,  that  Mr.  Furnivars  '?,?>«  J"".""* 

ofthe  biUinan 

bill  for  300L  was  sent  to  me  by  a  particular  friend  in  Lon-  action  againtt 
don,  requesting  that  I  might  get  it  discounted ;  which,  as  and  noTmmiy 
I  happened  to  know  some  of  the  parties  whose  names  were  ^Wchhe ttve' 
attached  to  the  bill,  I  complied  with,  from  a  wish  to  accom-  ^  guarande. 
modate  my  friend.     It  was  accordingly  handed  over  to  the 
British  Linen  Company's  Bank  here,  by  whom  it  was  dis- 
counted at  my  request;  but,  as  the  whole  amount  of  the 
bill  was  not  at  the  time  required,  the  sum  of  100/.  only  has 
as  yet  been  advanced  upon  it  and  remitted  to  my  friend, 
200/.  beuig  withheld  in  consequence  of  the  bill  having  been 
dishonoured." 

''  The  only  satisfactory  reply  which  I  received  on  the 
subject  was,  that  Mr.  Furnival,  the  acceptor,  was  a  respon- 
sible person ;  consequently,  for  my  own  better  security,  I 
had  determined  in  the  first  instance  to  institute  legal  pro- 
ceedings against  him,  as  I  had  no  advantage  directly  or 
indirectly  from  the  transaction,  but,  on  the  contrary,  I  am 
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held  answerable  to  the  bank  for  the  amount  advanced  on 
it  on  my  guarantied* 

''  In  the  full  hope^  however^  that  the  explanation  I  have 
now  given  will  at  once  induce  you  or  your  client  to  reim- 
burse me,  at  least  in  the  amount  already  advanced  on  the 
billj  viz.  100/.9  and  21,  Is.  lid.,  already  incurred  for  ex- 
penses and  interest^  from  27th  of  June  to  4th  September 
next/*  &c. 

Carrington,  for  the  defendant^  submitted,  first,  that  the 
plaintiff  had  no  right  of  action,  as  he  had  not  discounted 
the  bill,  but  had  merely  carried  it  to  the  British  Linen 
Company  as  the  agent  of  others;  and  that,  even  if  it  could 
be  considered  that,  from  his  having  given  a  guarantie,  he 
had  an  interest  in  the  bill,  still  it  would  only  entitle  him  to 
a  verdict  to  the  amount  of  his  guarantie. 

Lord  Lyndhurst,  C.  B. — The  plaintiff  has  a  right  to 
sue  on  this  bill,  because  he  is  liable  on  the  guarantie  for 
the  amount  that  has  been  advanced  on  it;  and,  if  he  has 
a  right  to  sue,  he  may  recover  the  whole  amount:  but  he 
will  be  only  a  trustee  for  all  above  the  amount  of  his  own 
claim,  and  he  must  pay  the  residue  to  the  person  from 
whom  he  received  the  bill. 

Verdict  for  the  plaintiff— Damages  S13/« 

R.  V.  Richards,  for  the  plaintiff. 
Carrington,  for  the  defendant. 

[Attomies — HutcMmon,  and  Pyne."] 


In  the  ensuing  term,  Carrington  moved  for  a  new  trial, 
or  to  reduce  the  damages;  but  the  Court  refused  a  rule, 
Mr.  Baron  Bayley  observing,  that  there  was  a  case  in  Wil- 
son*s  Reports  (a),  which  bore  on  this  point. 

(a)  In  the  case  of  Johmon  ▼.  an  action  by  the  indmrsee  agunst 
KemuoH,  2  Wl]s.262|  which  was     the  drawer  of  a  bill  of  exchange 
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for  1000/.  It  iqi^peared  that  an 
indoner,  named  Benson,  had  paid 
the  plaintiff  232/.,  part  of  the 
money.  The  verdict  was  for  the 
whole  amount ;  and,  on  a  rule  for 
a  new  trial  being  argued,  Prattle. 
J.  (afterwards  Lord  Camden)  said, 
"  Though  there  are  many  indorse- 
ments on  the  bill,  yet  there  is  but 
one  security  for  one  sum  of  money, 
and  he  who  has  the  possession  of 
the  bill  may  bring  the  action. 
Where  there  are  many  indorsers 
the  indorsees  have  a  right  of  ac- 
tion in  succession;  but  there  is 
but  one  right  of  action  against  one 
person  at  one  and  the  same  time. 
The  bill  bdng  in  one  indorsee's 
hand,  the  indorser  pays  a  part,  and 
the  objection  is,  that  this  ought  to 
be  considered  a  payment  for  the 
drawer;  but  ItMnk,  toto  ctdo,  it  is 
otherwise,  because  the  indorser  is 
no  servant,  nor  is  agent  to  the 


drawer.  Suppose  Benson  had 
paid  the  whole  1000/.  to  the  plain- 
tiff, and  Benson's  name  had  not 
been  struck  out,  and  an  action  had 
been  brought  in  the  plaintiff's 
name  against  the  drawer,  will  you 
say  the  action  will  not  lie.  The 
bill  is  a  security  for  every  indorser 
as  cestui  que  trust,  I  think  it  is  a 
plain  case  that  the  plaintiff  has  a 
right  to  recover  the  whole  money, 
and  when  he  receives  it,  he  will 
have  recdved  232/.  of  Benson's 
money.  The  defendant  has  no 
reason  to  complain."  Mr.  Justice 
Bathurst  sud,  '*  You  cannot  split 
the  bill  so  as  to  subject  the  party 
to  different  actions."  And  Mr. 
Justice  Gould  says,  "  where  the 
drawer  of  the  bill  has  paid  part, 
you  may  indorse  it  over  for  the  re- 
sidue, otherwise  not,  because  it 
would  subject  him  to  variety  of 
actions." 


Thompson  v.  Mosely.  j^^^  i^^ 

Assumpsit  by  the  indorsee  against  the  acceptor  of  Apenon'ihav 
the  foUowing  bill  of  exchange: — 


a 


£75. 


ing  a  lien  upon  a 

document  \»  no 

objection  to  bia 

producing  it  on 


a  trial  at  NiH 

"  Three  months  after  date  pay  to  my  order  the  sum  of  f"*«;  butif  he 

*    •'  ''  fears  that  It  may 

be  abstracted, 

**  James  Thorn. 


seventy-five  pounds,  value  received. 

'  *^  —  the  Judge  wiU 

allow  him  to 
stand  by  the 
witneu  whfle 
the  witness  la 
examined  re- 
specting it. 
In  an  action  on  a  bill  of  exchange,  where  the  defence  is,  that  the  bill  bad  been  altered,  the  df 
fendant  cannot  go  into  evidence  to  shew  that  other  bills  have  been  likewise  altered. 


•'  Mr.  William  Mosely, 
"  2,  King's  Road,  Bedford  Row." 


Thompson 
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It  was  alleged^  on  the  part  of  the  defendant^  that  the 

bill  had  been  originally  for  551.;  and  that  it  had  been  al- 

V*  tered  by  the  taking  out  of  the  word  fifty  and  the  figure 

d  by  chloride  of  sodai  with  the  use  of  which  it  was  proved 

that  the  drawer,  who  was  a  surgeon,  was  acquainted* 

On  the  part  of  the  defendant,  Mr.  Lewis  was  called  to 
produce  another  bilL  Mr.  Lewis  objected  to  producing 
that  bill,  because  he  claimed  a  lien  on  it. 

R.  Alexander,  for  the  defendant. — Mr.  Lewis's  having 
a  lien  on  the  bill  is  no  objection  to  the  production  of  it. 

Lord  Lyndhurst,  C.  B. — I  think  that  it  is  no  objec- 
tion. They  only  want  you,  Mr.  Lewis,  to  shew  the  bill, 
and  you  can  stand  by  the  witness  while  he  looks  at  it,  if 
you  fear  that  the  bill  may  be  abstracted. 

Mr.  Lewis  did  so. 

it.  Alexander  proposed  to  ask  one  of  the  witnesses  for 
the  defence  as  to  ten  other  bills  of  exchange  which  were 
alleged  to  have  been  altered. 

Lord  Lyndhurst,  C.  B. — I  think  that  I  cannot  receive 
the  evidence.     Has  not  the  point  been  decided? 

R.  Alexander. — Yes,  my  Lord,  at  Nisi  Prius  (a). 

Lord  Lyndhurst,  C.  B. — I  cannot  receive  the  evidence; 
it  is  trying  other  issues,  which  the  opposite  party  are  not 
prepared  to  meet. 


Evidence  rejected. 


Verdict  for  the  plaintiff. 


(a)  In  the  case  of  Baketti  v.  Lord  Ketfyon:  in  the  latter  case 

Serani,  Pea.  N.  P.  C.  192,  by  Mr.  Lord  Kenyan  mentions  that  the 

Justice  BuUer;  and  in  the  case  of  point  had  also  been  ruled  by  Lord 

Finey  v.  Bans,   1  Esp.  293,  by  Mansfield. 
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FoUett  and  Helps,  for  the  plaintiff. 

R.  Alexander  and  Cowling,  for  the  defendant. 

[Attomies — Bodman,  and  Johnson  Sf  Weatherly.'] 


Thompson 

MOSBLT. 


Pearcy  v.  Fleming.  Feb,  ieth. 

Assumpsit  on  an  agreement  relating  to  the  sale  of  One  of  the  bail 

...     .  was  called  as  a 

a  pubhe-hoUSe.  witness  for  the 

On  the  part  of  the  defendant,  one  of  the  bail  was  called.  oSje^°^;*but, 
He  was  objected  to,  and  the  bail-piece  being  in  Court,  it  o"  » »™  ®Ji"** 
appeared  that  he  was  bail  to  the  amount  of  1001.  amount  swom 

to  being  deposit- 

Law,  for  the  defendant,  proposed  to  deposit  200/.  with  ih«i  of  the  t*. 
Mr.  Walton,  the  marshal  of  the  Lord  Chief  Baron,  and  ^{^^  'imek  Uie' 
that  the  name  of  the  witness  should  be  struck  out  of  the  ^^^'*  T? 

out  of  the  bail* 

bail-piece;  he  cited  the  case  oiBaUey  t.  Hole  (a).  piece,  and  he 

was  eiamined* 

Lord  Ltndhubst,  C.  R — I  think  you  may  do  that. 

Two  bank  notes  of  100/.  each  being  handed  to  Mr. 
Walton,  and  his  Lordship  having  struck  the  name  of  the 
witness  out  of  the  bail-piece,  he  was  examined. 

Nonsuit,  with  leave  to  move  to  enter  a 
verdict  for  the  plaintiff. 

Talfourd^  Serjt.,  and  Oodson,  for  the  plaintiff. 

Law  and  Thenger,  for  the  defendant 

[Attornies— &argtff,  and  Toimg  if  TF.] 


In  the  ensuing  term.  Godson  applied  to  set  aside  the 
nonsuit ;  but  the  reception  of  the  witness's  evidence  was 
not  objected  to. 

(a)  AnUy  VoL  3,  p.  660. 
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*  Anrill2tiL  ^^^  ^'  ^^^^^^^  ShADBOLT. 

ifapenon^for  J- HE  prisoner  was  indicted  for  that  he,  on  the  8th  of 
the  purpme  of     Aprfl,  at  the  parish  of  St.  Luke,  in  and  upon  one  John 

accomplisning  a        ^  *  * 

robbery,  wound,  Masters,  Wilfully,  maliciously,  and  unlawfully  did  make  an 

kicking,  the  Essault,  and  feloniously,  unlawfully,  and  maliciously  did 

whom^hcufen^  Strike  and  wound  him  in  and  upon  his  head  and  face,  with 

deaTouring  to  intent,  feloniously,  wilfully,  maliciously,  and  unlawfully  to 

rob,  he  is  pn*  _ 

niahabie,  under  obstruct,  resist,  and  prevent  his  lawful  apprehension  and 
4,  &1n^  8.  i»^if  detention,ybr  feloniously  assaulting  the  said  John  Masters, 
Sa/SJintett     ^^^  intent  to  rob  him,  for  which  he  was  liable  by  law  to 


either  to      be  apprehended,  imprisoned,  and  detained. 

disable  or  to  do 

grierous  bodily       The  second  count  stated  the  prisoner's  intent  to  be  to 
^*'™*  disable  John  Masters.    The  third  count  stated  the  intent 

to  be  to  do  him  some  grievous  bodily  harm. 

The  prosecutor  stated,  that  about  one  o'clock  in  the 
morning  of  the  8th  of  April,  he  was  in  Mitchell  Street, 
Saint  Luke's,  when  the  prisoner,  whom  he  did  not  know 
before,  came  up,  and,  without  speaking,  walked  with  him 
for  some  distance ;  that  he  (the  prosecutor)  then  said  to 
him,  "  I  am  close  at  home  i*  soon  after  which,  the  prisoner 
put  out  his  foot  and  threw  him  down,  and  tried  to  take  hia 
watch  by  pulling  at  the  chain ;  that  he  put  down  his  hand 
to  prevent  him,  and  the  prisoner  kicked  him  in  the  mouth 
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several  times  with  violence;  that  he  bled  very  much  from 
the  mouth  and  nose ;  that  the  skin  of  his  face  was  cut  near 
the  lips,  and  also  broken  a  little  near  the  eye.  When  the 
prisoner  was  taken,  his  hands  were  covered  with  blood, 
and  blood  was  upon  one  of  his  shoes,  to  which  also  two 
small  pieces  of  flesh  and  skin  adhered.  The  prosecutor 
was  a  cripple. 
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Den  MAM,  C.  J.  (Vavghan,  B.  being  present),  left  it  to 
the  jury  to  say  whether  the  prisoner's  intent  was  either  to 
disable  the  prosecutor,  or  to  do  him  some  grievous  bodily 
harm  by  the  violence  which  he  used.  Nothing  was  more 
likely  to  accomplish  the  robbery  which  he  had  in  view  than 
the  disabling  which  such  violence  would  produce.  The 
intent  in  the  first  count  could  hardly  be  said  to  be  proved, 
as  no  endeavour  to  apprehend  was  made  at  the  time. 

The  jury  found  the  prisoner  guilty  on  the 
last  two  counts. 


See  the  1st  Vol.  of  Russell  on 
Crimes  and  Misdemeanors,  p.  699, 
where  he  refers  to  the  case  of  Res 
V.  Giliow,  Ry.  &  Moo.  G.  G.  R.  85, 
and  says,  ''Although  the  intent 
laid  be  that  of  doing  grievous  bo- 
dily harm,  and  upon  the  evidence 
it  appears  that  the  prisoner's  mun 
and  principal  intent  was  to  prevent 
his  lawful  apprehension,  yet  he 
may  be  convicted,  if,  in  order  to 
effect  the  latter  intent,  he  also  in* 
tended  to  do  grievous  bodily  harm. 
The  prisoner  was  engaged  in 
poaching,  and  had  fired  his  gun  at 
one  of  three  keepers,  who,  being 
on  the  watch  for  poachers,  sud- 
denly sprung  up,  and  were  rush- 
ing forwards  to  seize  him.  The 
Jury  were  of  opinion,  that  the  pri- 
soner's motive  was  to  prevent  his 
lawful  apprehension;  but  that,  in 

VOL.  V.  L  L 


order  to  effect  that  purpose,  he 
had  also  the  intention  of  doing  the 
keeper  some  grievous  bodily  harm. 
Upon  objection  taken,  the  learned 
Judge  was  of  opinion,  that  if  both 
intents  existed,  the  question  which 
was  the  principal  and  which  was 
the  subordinate  intention  was  im- 
material; and  upon  the  point  being 
submitted  to  the  consideration  of 
the  Judges,  it  was  holden,  that,  if 
both  the  intents  existed,  it  was 
immaterial  which  was  the  princi- 
pal and  which  the  subordinate  one; 
and  that  the  conviction  was  there- 
fore proper.** 

In  the  case  of  Rex  v.  Hunt,  Ry. 
&  M.  G.  G.  R.  93,  a  point  was 
made  on  behalf  of  the  prisoner 
that  no  grievous  bodily  harm  was 
done,  as  the  cut  was  upon  the 
wrist,  and  did  not  appear  to  have 
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been  dangerous,  as  it  got  well  in 
about  a  week;  and  the  prisoner's 
counsel  relied  upon  a  doubt  ex- 
pressed by  Mr.  Justice  Bayley,  in 
Res  V.  Akenhead,  Holt,  N.  P.  C. 
470,  whether  the  injury  done  was 
a  grievous  bodily  harm  contem- 
plated  by  the  act,  if  the  wound 
was  not  in  a  vital  part.  Upon  the 
case  being  submitted  to  the  Judges, 
they  were  of  opinion,  that,  if  there 
was  an  intent  to  do  grievous  bo- 
dily harm,  it  was  immaterial  whe- 


ther grievous  boffily  harm 
done.  In  the  case  of  JRex  v.  77b- 
mas  Davitf  ante.  Vol.  1,  p.  306,  it 
was  decided,  by  Mr.  Baron  Gar- 
row,  that  if  a  person  shoot  at  ano- 
ther who  was  endeavouring  to  ap- 
prehend him,  he  might  be  conr 
victed  on  the  usual  indictment  for 
shooting  with  intent  to  murder; 
though  shooting  with  intent  to 
prevent  apprehension  was  then  a 
distinct  capital  offence  under  Lord 
EUenborongh'i  act. 
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CAMBRIDGE  ASSIZES. 

BEFORE  MR.  BARON  GURNET. 

■"^  1832. 

Rex  r.  Joseph  Thrino.  j^^^^^^  13^;^^ 

X  HE  prisoner  was  indicted  for  perjury,  committed  in  a  The  Bfinme 
case  tried  at  the  Cambridge  Borough  Sessions.  of  Quwter  Sm^ 

A  book,  containing  minutes  of  the  former  trial,  was  pro-  ^  '^  not  e^i- 
duced  by  the  officer  of  the  sessions,  as  evidence  of  what  ceedingi.   The 

•    J  «  record  should 

nad  occurred.  be  made  up  on 

peichmeot,  and 
an  ezamued 

Gurnet,  B.  inquired  if  the  record  was  made  up  on  <»py  produced 

parchment?  and  was  answered  in  the  negative  by  the  coun-  who  examined 

sel  for  the  prosecution,  who  added,  that  it  was  not  consi-  ^ 
dered  necessary. 

Gurnet,  B. — The  Minute  Book  of  a  Court  of  Quarter 
Session  is  not  evidence.  The  record  should  be  made  up 
on  parchment,  and  then  an  examined  copy  of  it  would  be 
evidence. 

The  book  was  not  received  in  evidence,  and  the  pri- 
soner was — 

Acquitted. 

HufU,  for  the  prosecution. 


ll2 
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BEFORE  MR.  BARON  VAUGHAN.. 


March  17th. 
"A  certain  co* 


Rex  V.  Crick. 

X  HE  prisoner  was  indicted  for  poaching  in  ''  a  certain 

— •**  The  parish  was  mentioned. 


ver,  in  the  p«-    coveTf  in  the  parish  of 

riih  of  A.,**  is 


too  general  a 
description  to 
sustain  an  in- 
dictment for 
poaching  under 
the  Stat.  9  Geo. 
4,  c.  69. 


On  the  part  of  the  prisoner,  it  was  submitted  that  the 
description  was  too  general. 

And  of  this  opinion  was  the  learned  Judge ;  and  the 
prisoner  was — 

Acquitted. 
Prendergast,  for  the  prisoner. 


The  words  of  the  stat.  9  Geo.  4, 
c.  69, 8. 9,  are, "  any  land,  whether 
open  or  inclosed.**  The  better 
way  would  be,  perhaps,  to  have 


one  count,  describing  the  land  by 
name,  if  it  has  any;  and  another, 
stating  the  name  of  the  occupier. 


March  19M. 


Rex  9.  Fallows  and  Saxton. 


A.  and  B.  were  X  HE  prisoners  Were  indicted  for  assaulting  the  prose- 
ther,  B.  carry-  cuior,  and  putting  him  in  fear,  and  taking  from  him  a 
'w"?e^aS:  bundle,  his  property. 

""•"P"^"-  It  appeared  that  the  prosecutor  had  the  bundle  in  his 
threw  down  the  own  personal  custody  at  a  beer-house;  and  when  he  came 
to'^the^assiitance  out,  he  gave  it  to  his  brother,  who  was  with  him,  to  carry 
took'it^***'and    ^^  ^^^  ^^'"'    While  they  were  on  the  road,  the  prisoners 

made  oif  with 

it  C.  and  D.  were  indicted  for  robbery,  A.  being  the  proeecutor: — Held,  that  they  could  not  he 
convicted  of  the  robbery,  but  only  of  simple  larceny,  as  the  thing  stolen  was  not  in  the  pcraonal 
custody  of  the  prosecutor. 

It  is  the  duty  of  a  magistrate  to  return  to  the  Judge  not  only  the  depositions  of  witnetses,  hot 
also  any  confession  taken  down  as  made  by  a  prisoner;  and  it  is  no  excuse  lor  not  doing  so  that 
the  eonfesiloB  was  wanted  to  be  aent  before  the  Grand  Jury. 
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assaulted  the  prosecutor;  upon  which  his  brother  laid 
down  the  bundle  in  the  road»  and  ran  to  his  assbtance* 
One  of  the  prisoners  then  took  up  the  bundle  and  made 
off  with  it. 

Vauohan,  B.|  intimated  an  opinion,  that,  under  these  cir- 
cumstances, the  indictment  was  not  sustainable,  as  the  bun- 
dle was  in  the  possession  of  another  person  at  the  time 
when  the  assault  was  committed.  Highway  robbery  was 
a  felonious  taking  of  the  property  of  another  by  violence, 
against  his  will,  either  from  his  person  or  in  his  presence. 

Austin,  for  the  prosecution,  submitted  that  there  was 
evidence  to  go  to  the  jury.  He  referred  to  a  case  in 
Hale*s  PleoM  of  the  Crown,  where  a  man's  hat  fell  or  was 
knocked  off,  and  the  thief  took  it;  and,  being  accompanied 
by  violence,  it  was  held  to  be  a  robbery. 

Vauohan,  B. — But  the  bundle,  in  this  case,  was  not  in 
the  prosecutor's  possession.  If  these  prisoners  intended 
to  take  the  bundle,  why  did  they  assault  the  prosecutor, 
and  not  the  person  who  had  it? 

It  was  then  agreed  that  the  case  should  go  to  the  jury 
as  for  a  simple  larceny. 

A  confession  made  by  the  prisoner  Saxton  was  given  in 
evidence :  it  was  produced  by  the  magistrate's  clerk,  who 
stated,  in  answer  to  a  question  from  Mr.  Baron  Vaughan, 
that  he  had  not  returned  it  with  the  depositions  to  his  Lord- 
ship, because  it  was  wanted  to  be  sent  before  the  Grand 
Jury. 

Vauohan,  B.,  said,  that  it  was  his  duty  to  have  returned 
the  confession,  with  the  depositions,  to  him,  according  to 
the  provisions  of  the  act  of  Parliament. 

The  prisoners  were  convicted  of  the  simple  larceny. 
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MttrcA  2nd. 


HERTFORD  ASSIZES. 


BEFORE  LORD  CHIEF  JUSTICE  TINDAL. 


Rex  v.  Price  and  Fifteen  Others. 


An  indictment  InDICTMENT  on  the  8tat.  7  &  8  Geo.  4,  c  30,  s.  8, 
ro^4*c.so^  ^^^  feloniously  beginning  to  demolish  the  Ram  public- 
s.  8,  for  feioni-'  house,  at  Hertford,  on  the  Uth  December,  1832. 

•usly  beginning  ,  ,  .  • 

to  demoiiah  a  The  transaction  out  oi  which  this  prosecution  arose,  oc- 
be  ^Tpp^d,  curred  on  the  evening  of  the  first  polling-day,  at  the  elec- 
wnrLmmlSn  ^^°  ^^  members  of  Parliament  for  the  borough  of  Hertford. 
the  outr^  bad  The  election  was  warmly  contested,  and  had  excited  much 

an  intention  of 

destroying  the  feeling  among  the  lower  orders  of  persons  in  that  town. 
therafoK^ where  i^lio'^ly  <^fter  the  close  of  the  poll,  two  or  three  persons, 

considerable  da-  amouff  whom  was  a  man  named  Pitts,  who  Irere  support- 
mage  was  done  ®  '  *^*^ 

to  a  house  by  a  ers  of  the  Whig  candidate,  were  casually  met  by  a  small 
this  with  an  in-  party  of  pcrsous  who  wcrc  in  the  interest  of  the  conserva- 
ing'^a  pmon"*  ^^^  Candidate ;  a  quarrel  and  a  scuffle  ensued,  in  the  course 
who  had  taken    of  which  Pitts  was  repeatedly  knocked  down  and  much 

refuge  in  the  *  ^ 

house,  this  was  beaten ;  he  then  drew  a  knife,  with  which  he  slightly  wound- 
within  the  stat.    ®^  ^^^  ^^  ^®  Opposite  party.  A  considerable  crowd  had  by 

this  tim^  collected,  and  Pitts,  being  pursued  by  them,  took 
«  refuge  in  the  Ram  public-house,  the  landlord  of  which  was 

known  to  be  in  favour  of  the  Whig  candidate.  Pitts  hav- 
ing been  admitted  into  the  public-house,  the  doors  and 
windows  were  all  secured,  and  a  crowd  of  about  two  hun- 
dred persons  X&mong  whom  some  of  the  defendants  are 
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proved  to  have  been  present  and  actively  employed),  ig^s. 
came  up,  carrying  sticks  and  stonesi  and  demanded  that 
Pitts  should  be  given  up  to  them,  and  threatening,  in  case 
of  refusal,  that  they  would  *^  pull  the  bloody  house  down." 
An  attack  was  then  made  upon  the  house,  the  front  door 
and  the  lower  windows  were  beaten  in,  and  the  shutters  and 
frames  of  some  of  the  windows  much  broken*  A  portion 
of  the  mob  entered  the  house,  repeating  the  expressions 
before  mentioned,  and  did  much  damage  to  the  furniture; 
but,  in  about  twenty  minutes  from  their  first  approach, 
the  mob  being  unable  to  find  Pitts,  and  a  rumour  being 
spread  that  the  mayor  was  coming,  they  went  away. 

The  question  was,  whether  the  proof  of  these  facts  was 
sufficient  to  support  the  indictment. 

Tin  DAL,  C.  J. — I  am  of  opinion,  that  this  offence  does 
not  come  within  the  act  of  Parliament  on  which  these  par- 
ties are  indicted.  The  persons  committing  the  outrage 
must  have  the  intention  of  destroying  the  house  before 
they  can  be  charged  with  a  felonious  beginning  to  demo- 
lish. In  the  present  case,  it  is  clear  that  they  had  no  such 
intention,  and  that  they  had  another  intention,  not  within 
the  scope  of  this  indictment,  which  was  merely  to  get  pos- 
session of  the  person  of  Pitts.  The  prisoners  must  be  ac- 
quitted. 

Verdict— Not  guilty. 

Ryland  and  BuUock,  for  the  prosecution. 

Andrews,  Serjt.,  Price,  and  Dowling,  for  the  prisoners. 

See  the  case  of  Rex  y.  Thomas,  charge  of  Lord  Chief  Justice  Hn- 

ante,  Vol.  4,  p.  237;  and  the  stat.  dal,  on  the  Bristol  Special  Com* 

7  &8  Geo.  4,  c.  30,  s.  8,  which  is  mission,  ante,  p.  265,  n. 
set  out.  Id.  p*  238.  See,  also,  the 
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KINGSTON  ASSIZES. 
CGvU  Side.) 

BBEO&E  LORD  CHIEF  JUSTICE  TINDAL. 


POYNTBR  €7.  BuCKLEY. 

Upon  a  count     C/ASE  for  an  excessive  distress,  with  a  count  for  not 

^^du!^!ed  *^"*"«  **  ^^  ^®**  P"^®*-    Plea— General  issue. 
at  the  belt  It  was  proposed,  on  the  part  of  the  plaintiff^  to  shew 

tiff  may  go  into  that  the  property  distrained,  which  consisted  of  materials 
^ew^hat'the  "^^d  by  coachmakers,  was  kept  in  the  rain ;  and  that  at  the 
goods  were  ai-    g^jg  (he  articles  were  not  properly  lotted,  and  that  therefore 

lowed  to  lUnd  r     r      j  » 

in  the  rain,  and  the  property  distrained  did  not  sell  for  a  good  price- 
that  they  were 
improperly  lot* 

^^*  Andrews f  Serjt,  objected,  that  as  there  was  no  count 

for  treating  the  distress  improperly,  and  no  count  for  mis* 
managing  the  sale,  this  evidence  was  not  receivable. 

TiNDAL,  C.  J. — I  am  of  opinion,  that,  under  the  count 
for  not  selling  at  the  best  prices,  this  evidence  is  admissi- 
ble,  because  the  mis-management  imputed  is  so  nearly  con- 
nected with  the  sale,  and  it  is  alleged,  that,  in  consequence 
of  this  mis-management  and  neglect,  the  property  did  not 
sell  at  better  prices. 

* 

The  evidence  was  received. 

Verdict  for  the  plaintiff— Damages,  90L 
Plait 9  for  the  plaintiff. 

« 

Andreu>$9  Serjt,  and  Petendarf^  for  the  defendant 
[Attornies— /.  B^pon^  and  Sharpe,"] 
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Altbn  v.  Farrbm. 

Assumpsit  on  a  bin  of  exchange.    Plea — General  a  defeDdaat  ex- 
ecuted a  release 
^BBUe*  to  a  witnets,  Irat 

A  witness  for  the  defendant  having  been  objected  to,  ^^^^  ^ 
on  the  ground  of  interest,  a  release  which  had  been  pre-  witnen  it  wae 
viously  executed  by  the  defendant  was  handed  to  the  cooniei  on  the 
plaintiff's  counsel  for  him  to  look  at  fo/hu^nm^ 

tioik    He  ob- 
jected to  the 

Plaii,  for  the  plaintiff,  objected  to  the  form  of  it,  as  it  fom  of  it,  and 
did  not  cover  liabilities  which  might  afterwards  accrue.       ^4  ^  4,1^ 

dantre-exeent* 
edit:— ibid, 

The  release  was  altered  to  meet  this  objection,  and  the  that  it  was  raffl- 

m   it     m  1  •  dent,  and  that  it 

defendant  re*executed  it.  did  not  requiie 

a  new  stamp. 

Plait,  for  the  plaintiff,  objected,  that  this  release  was 
not  suflScient  to  render  the  witness  competent,  as  it  re- 
quired a  new  stamp,  it  having  been  executed  before  the 
alteration. 

TiNDAL,  C.  J. — I  think  that  it  is  quite  sufficient  with- 
out a  new  stamp,  it  was  only  handed  to  Mr.  Plait  for  his 
perusal,  and  not  absolutely  delivered. 

The  witness  was  examined. 

Verdict  for  the  defendant. 

Plait,  for  the  plaintiff. 
Hutchinson,  for  the  defendant. 

snd  i^ience  4* -DJ 
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18d3. 

j$tim^  for     Assumpsit  for  necessaries  supplied  to<  the  defen* 
pUed  to  the  de^  dant's  wife.    Plea — General  issue. 
Thf^rit  Zm'        '^  appeared  that  the  defendant  was  arrested  on  baikhle 
rasdoutio  June,  process  in  this  causci  in  the  month  of  June,  18S2,  and  that 

the  declaratioD 

heinginNoTein-  the  declaration  was  of  Michaelmas  Temii  183S;  the  record 
cord'^d^iT"   ^uig  dated  on  a  da;  in  that  term. 

November  :-^ 
Held,  that  the 

plaintiff  might       .  PtoU,  for  the  defendant,  submitted,  that  the  pluntiff 
thbgs'nippiied   could  not  recQYec  for  any  thing  supplied  after  the  suing 

uptothedateof  out  of  the  writ. 
the  record. 

TiMDAL,  C.  J. — I  think  that  the  plaintiff  is  entitled  to 
recover  for  necessaries  supplied  up  to  the  time  of  the  de- 
claration, which  is  the,  date  of  the  record;  and  I  think  that 
the  writ  is  merely  process  to  bring  the  defendant  into 
Court 

Verdict  for  the  plaintiff  for  the  amount  claim- 
ed up  to  the  date  of  the  record. 

Thesiger,  for  the  plaintiff. 
Plaitt  for  the  defendant. 

[Attomiea— Eip/xm,  and  Tott^ntn.] 


Maspero  9.  Strachan. 

The  Judge  at      ANDRE  fVS,  Seijt,  applied  on  the  part  of  the  plaintiff 

wt  poAt^^^        ^^  P^^  ^^  ^^^  ^"^  ^^  ^^^  cause,  on  account  of  the  absence 
trial  at  the  io-     ^f  ^  material  witness,  on  affidavits  of  the  plaintiff  and  his 

•tance  of  the  ^ 

pUintiff,  on  the   attorney  that  the  witness  was  ill. 

ground  of  the 
illness  of  a  ma- 
terial witness,  as       pi^i    fop  the  defendant— The  plaintiff  ought  to  with- 

the  plaintiff  can  /  r  o 

withdraw  his      draw  his  rccofd. 

record. 
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Tin  DAL,  C.  J. — Is  there  any  instance  of  such  an  appli- 
cation being  granted? 

Andrews f  Serjt. — I  apprehend  that  it  has  been  frequent- 
ly done. 

Tin  DAL,  C.  J. — ^The  plaintiff  has  the  remedy  in  his  own 
hands — ^he  may  withdraw  his  record. 

Application  refused,  and  the  plaintiff  with- 
drew the  record. 

Andrews,  Serjt>  for  the  plaintiff. 

Plait f  for  the  defendant. 

[Attomies — Faiocett^  and  Smith  Sf  Co,"] 


1833. 

Mabpero 
Strachan. 


At  the  Sittings  in  London  and 
Middlesezy  applications  of  tins 
kind  are  always  refused.  The  only 
cases  in  which  such  applications 
are  ever  entertuned  (except  at  the 
instance  of  the  defendant),  are, 


where  the  defendant  enters  the 
record,  as  is  the  case  with  in- 
dictments preferred  in  the  Court 
of  King's  Bench,  indictments  re- 
moved by  certiorari  at  the  instance 
of  the  defendant,  &c. 
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WELCH  SPRING  CIRCUIT. 

1833. 


BEFORE  MR.  BARON  BAYLEY  AND  MR.  JUSTICE  PATTESON. 


CARMARTHEN  ASSIZES. 

BEFORE  MR*  JUSTICE  PATTESON. 
1833.  ""^ 

^   V   -^  Rex  v.  Woolcock  and  Another. 

If  an  indictment  InDICTMENT  on  the  riot  act,  1  Geo.  1,  St.  2,  C.  1^  8.  1, 
1  Geo.  1,  atmt.     foF  a  Capital  felony,  in  remaining  together  one  hour  after 
fo/remianiM     ^^^  making  of  proclamation  under  that  statute. 
atwDibied  one        Jt  appeared,  that,  on  the  Ist  October,  183S,  which  was 

hour  liter  pro* 

ciamation,in  the  day  on  which  Mr.  Phillips  was  sworn  in  Mayor  of 
JJ^Sa^o^*  Carmarthen,  there  was  a  large  assemblage  of  persons 
omit  the  wordf    {q  front  of  the  Six  Bells  Inn,  in  that  town,  at  which  Mr. 

''of  the  reign  ' 

of,"  which  were  PhiUips  was  dining,  and  that  some  stones  were  thrown. 
proclamation      It  was  proved  that  the  proclamation  contained  in  the  riot 

riiwc^thiHi  *^*  ^**  ^^^^  ^y  ^™  ^^^^  *  book  which  was  produced, 
a  iktai  variance.  \^^i  the  words  of  the  proclamation  contained  in  the  book 

If  the  proda* 

nation  be  read  differed  from  the  statement  of  the  proclamation  in  the 
^  hour  b  u>  fifst  count  of  the  indictment,  by  containbg  the  additional 
fiTZ'SJ.     words  "of  the  reign  of." 

reading. 

fuch  an  aasem-  Patteson,  J.,  held  thb  to  be  a  variance,  and  that  the 
w^ttidh Ve teen  ^^^^^^^  ^^^  ^he  prosecution  must  go  upon  the  other  counts 

•  riot  if  the  par-  of  the  indictment,  to  which  thb  objection  did  not  apply. 

tiet  had  carried  •*  '^'^  ^ 

their  purpoie 

fatri^^^  It  appeared  that  the  proclamation  was  read  by  Mr. 
^ti  and  whe-   Phillips  a  second  and  a  third  time  before  an  hour  had 

ucr  there  was 

•  eemtion  or     elapsed  from  the  time  of  his  reading  it  the  first  time.    The 

not,  if  a  qvca* 
tioD  for  the  Jury. 
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defendants  were  proved  to  have  been  present  at  the  first 
reading. 

The  counsel  for  the  defendants  submitted,  that  the  se- 
cond and  third  readings  must  be  considered  as  new  warn- 
ings, and  as  if  the  former  readings  were  abandoned ;  and 
that,  therefore,  the  persons  assembled  were  not  guilty  of 
a  capita]  felony,  in  so  remaining  together  till  the  expira- 
tion of  an  hour  from  the  third  reading. 

Patteson,  J. — I  am  of  opinion,  that  the  second,  or  any 

•subsequent  reading  of  the  proclamation,  does  not  at  all 

do  away  with  the  effect  of  the  first  reading,  and  that  the 

hour  is  to  be  computed  firom  the  time  of  the  first  reading 

of  the  proclamation. 

Mr.  Thomas,  one  of  the  defendants,  in  his  defence, 
submitted  that  there  was  no  riot,  and  that  it  was  at  most 
an  unlawful  assembly,  and  cited  the  case  of  Rex  y. 
Birt  (a). 

Patteson,  J. — I  am  of  opinion,  that  if  there  was  such 
an  assembly,  that  there  would  have  been  a  riot  if  the  par* 
ties  had  carried  their  purpose  into  effect,  it  would  be  with- 
in the  act ;  and  whether  there  was  a  cessation  or  not  b  a 
question  for  the  jury. 

Verdict — Not  guilty. 

Wilson  and  Herbert  Jones,  for  the  prosecution. 

ChiUon,  J.  Evans,  Whiteombe,  E.  V.  Williams,  and 
James,  for  the  defendant  Woolcock. 

The  defendant  Thomas,  in  person. 

(a)  Ante,  p.  164.  4,  p.  442;  Hex  ?.  Child,  lb.;  and 

See  the  stat.  set  forth,  atUe,  Vol.      Rts  ▼.  Jamti,  ante,  p.  163. 
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WESTERN  SPRING  CIRCUIT, 


1833. 


a^'*****' 


BEFORE  MR.  JUSTICE  PARK  AM]>  MR.  JUSTICE  UTTLEDALE. 


WINCHESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLEDALB. 


1833.  Rex  v.  Edwards  and  Warren. 

Obuining  mo-    JVOBBERY.    The  prisoners  were  indicted  for  robbing 
^nXt^  ^"^  ^f^  ^^P^"^P  Abraham. 

ening  to  accuie 
lier  husband  of 

an  indecent  aa-       It  was  Opened  by  Missifig,  for  the  prosecution!  that  the 
■auh,  u  not  rob-  pjigQjjgp^  under  a  threat  of  charging  Philip  Abraham  with 

an  indecent  assault  on  one  of  them,  obtained  money  from 
his  wife. 

LiTTLBDALE,  J. — ^HaYC  you  any  case  deciding  this  to  be 
robbery. 


Missing. — The  nearest  cases  were  those  on  the  speci 
commission  in  1831. 

C.  Saunders,  for  the  prisoners. — Those  were  cases 
where  rioters  came  to  the  house  of  the  husband  and  ob* 
tained  money  from  the  wife,  the  husband  not  being  at 
home. 
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LiTTLBDALBi  J. — I  think  this  is  not  such  a  personal 
fear  in  the  wife  as  is  necessary  to  constitute  the  crime  of 
robbery.  If  I  were  to  hold  this  a  robbery,  it  would  be 
going  beyond  any  of  the  decided  cases. 

His  Lordship  directed  an  acquittal* 


Verdict — Not  Guilty. 


MisHng^  for  the  prosecution. 
C.  SaunderSf  for  the  prisoners. 


In  many  cases,  where  money  was 
obtained  from  a  person  by  threat- 
ening such  person  with  an  accu- 
sation of  an  unnatural  offence,  it 
has  been  hdd  robbery.  So,  where 
money  has  been  obtuned  by  riot- 
ers, under  a  threat  of  burning  a 
person's  house.  But,  we  belieye, 
that  the  only  instances  put  of  rob- 
bery, where  the  money  was  ob- 
tuned  from  one,  and  the  injury 
threatened  to  be  done  another,  are 
the  following — ^In  DonoUy'i  case, 
2  East,  P.  C.  718,  Mr.  Baron  flo- 
thorn  stLjBi  ''In  the  case  put  in  ar- 
gument, of  one  man  walkmg  with 
his  child,  who  deli?ered  his  money 


to  another,  upon  a  threat,  that, 
unless  he  did  so,  he  would  destroy 
the  child,  he  had  no  doubt  it  was 
suffident  to  constitute  robbery;** 
and,  in  the  case  of  Res  ?.  Jteatie, 
Id.  735,  Lord  Chief  .Justice  E^^ 
says:  ''A man  might  be  sud  to 
take  by  violence,  who  deprived 
the  other  of  the  power  of  resist- 
ance, by  whatever  means  he  £d  it; 
and  he  saw  no  sensible  distinction 
between  a  personal  violence  to  the 
party  himself,  and  the  case  put  by 
one  of  the  Judges,  of  a  man  hold- 
ing another's  child  over  a  river, 
and  threatening  to  throw  it  in,  un- 
less he  gave  him  money.** 


SALISBURY  ASSIZES. 

BEFORE  MR.  JUSTICE  PARK. 

The  Apothecaries'  Company  v.  Collins.  J^^««a  ^^A- 

Debt  for  penalties  under  the  stat.  55  Geo.  S,  c.  194,  s.  a  dipiomm  of 
20  (a),  for  practising  as  an  apothecary  without  a  certificate,  univenity  of 

St.  Andrew's, 
inScoClAndyiano 
defence  to  an  action  forpenaldei  under  the  55  Geo.  3,  c  194,  s.  20,  for  practising  as  an  apothecary, 
without  having  obtained  a  certi6cate  from  the  Apothecaries'  Company.  And,  iemhle,  that  a  similar 
diploma  from  an  English  University  would  not  be  so. 


(a)  Set  forth,  ante.  Vol.  1,  p.  639. 


COLLIMS, 


CASES  ON  THE 

It  appeared  that  the  defendant  had  dispensed 
cines;  but  that,  previously  to  his  having  so  done,  he  had 
'^^  «.        '  obtained  the  diploma  of  a  doctor  of  physic  from  the  Uni- 
versity of  St.  Andrew's,  in  Scotland. 

Barstowj  for  the  defendant,  submitted,  that  this  diplo- 
ma was  an  answer  to  the  present  action;  and  he  cited  the 
case  of  Smith  v.  Taylor  (a). 

Mr.  Justice  Park. — My  opinion  is,  that  thb  diploma  is 


(a)  1  N.  R.  202.  In  that  case. 
Sir  /.  Mansfieldf  G.  J.,  says — 
"Though  there  might  be  some 
difficulty  in  instituting  a  prosecu- 
tion against  a  person  for  practis- 
ing physic  unlawfully,  it  is  by  no 
means  impossible:  the  stat.  of 
Hen.  8  having  confirmed  the  char- 
ter relating  to  the  practice  of  phy- 
sicians, which  provides,  that  no 
one  shall  practise  physic  without 
having  been  examined  by  the  Col- 
lege of  Physicians,  and  obtained 
letters  testimonial,  with  an  excep- 
tion of  persons  who  have  taken 
degrees  in  Oxford  or  Cambridge. 
Since  the  union  with  ScoUand,  it 
has  been  considered,  though  I  do 
not  exactiy  know  upon  what 
ground,  that  a  degree  conferred 
by  a  Scotch  University  is  of  the 
same  effect  as  a  degree  conferred 
by  the  University  of  Oxford  or 
Cambridge,  though,  in  looldng 
through  the  articles  of  union,  I 
find  nothing  upon  the  subject,  ex- 
cept, that  the  four  Scotch  Univer- 
sities shall  subsist  as  before,  with 
the  same  rights.  Had  the  matter 
been  attended  to  at  the  union, 
some  express  provision  would 
probably  have  been  made;  but, 


although  no  such  provision  was 
made,  it  has  been  generally  under- 
stood, that,  in  consequence  of  the 
clause  alluded  to,  a  diploma  grant- 
ed by  one  of  the  Scotch  Univern- 
ties  gives  the  same  right  to  prac- 
tise physic,  as  a  degree  at  one  of 
the  English  Univernties,  and  dis- 
penses with  the  necessity  of  being 
examined  by  tiie  College  of  Phy- 
sicians, and  obtaining  letters  tes- 
timonial from  thence.  This  right 
of  examination  is  not  very  likely 
to  be  exercised  upon  persons  prac- 
tising physic,  when  it  is  in  their 
power,  for  about  14/.,  to  obtun  a 
diploma  from  a  Scotch  Universi- 
ty. But  a  person  practiung  phy- 
sic without  any  authority  is  liable 
to  a  prosecution  at  the  suit  of  any 
person;  for,  as  the  prohibition  is 
general,  and  no  particular  mode 
of  punishment  is  pointed  out,  it 
follows,  that  he  who  offends  against 
the  provision  is  liable  to  an  indict- 
ment. There  is,  indeed,  a  good 
reason  why  such  prosecutions  are 
not  instituted,  arising  from  the 
difficulty  of  ascerudning  whether 
a  degree  of  diploma  has  been  ob- 
tained or  not.  But  the  proof, 
though  difficult,  is  not  impossible.* 
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no  defence  in  this  action;  indeed,  I  think,  that  even  a  di. 
ploma  from  one  of  the  English  Universities  would  not  ex-    ^ 

'^  ^  Afoth.  Comp. 

empt  a  party  from  the  penalties  of  this  act  (a).   However,  I  v. 

will  give  you  leave  to  move  to  enter  a  nonsuit. 

Verdict  for  the  plaintiffs  for  one  penalty, 
with  leave  to  move. 

Coleridge,  Serjt.,  and  Gambier,  for  the  plaintiffs. 
Barsiow,  for  the  defendant. 


In  the  ensubg  term,  Barsiow  moved,  pursuant  to  the 
leave  given;  but  the  Court  of  King's  Bench  refused  a  rule. 

(a)  By  8tat.  55  Geo.  3,  c.  194,  ncians  and  Surgeons;  but  we  be- 

8. 29,  there  is  a  saying  of  the  rights  lieve  none  of  those  learned  bodies 

heretofore  vested  in,    exercised,  ever  authorized  persons  to  prac- 

and  enjoyed  by  the  English  Uni-  tise  as  apothecarUi, 
versities,  and  the  Colleges  of  Phy- 


Rex  v.  Pegler. 

XnDICTMENT  for  arson.    A  witness  for  the  prosecu-  On  the  trial  of 
tion,  who  was  in  custody  on  a  charge  of  felony,  to  be  tried  foVanon"i  wit- 
at  these  Assizes,  was  asked  by  the  counsel  for  the  pri-  nessforthepro- 

*         secution  was 

soner — ''Have  you  not  said  that  you  committed  the  of-  himseirin  ciu- 
fence  for  which  you  are  now  in  custody?'*  of fdony.    The 

couttiel  for  the 

Mr.  Justice  Park  (having  conferred  with  Mr.  Justice  to  urhim* 
Littlebale). — My  learned  brother  is  clearly  of  opinion  laSYhafyou^ 
that  the  question  ought  not  to  be  put ;  and  I  am,  myself,  committed  the 

,  ,    ,  oflRcnce  for  which 

entirely  of  the  same  opinion.  you  are  now  in 

Verdict-Not  Guilty.      Z^^^ 

queadon  ought 

Bingham  and  Erle^  for  the  prosecution.  "**'  ^     ^"^ 

Coleridge,  Serjt.,  and  Crowder,  for  the  prisoner. 

See  the  case  of  JRcjt  w.SUmey,  onto,  p.  213. 
VOL.  V.  MM 
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EXETER  ASSIZES. 


BEFORE  MR.  JUSTICE  LITTLEDALE. 


March  20M.  Rex  V.  EllICOMBE. 

Aprisoner,  tried  aRSON. — The  prisoner  was  charged  with  setting  fire  to 
arson  oiTwed-*^  his  own  house  in  which  he  lived.  The ^r«/ count  charged 
nesday  the  20th  ^j^g  offencc  to  have  been  committed  with  intent  to  defiraud 

of  March,  was, 

on  MoDday  the  the  Sun  Fire-office;  and  a  second  count  charged  an  intent 
at  the  prison  to  defraud  John  Tothil,  who  had  a  mortgage  on  the  house, 
^^ua'^a^icj  The  commission  day  at  Exeter  was  on  Friday  the  15th 
of  insurance.      of  March,  and  this  case  came  on  to  be  tried  on  Wednes- 

The  commission 

day  was  Friday,    day,  the  20th. 

the  15th,  and 

the  prisoner's 

home  was  ten  The  counsel  for  the  prosecution  called  for  the  policy  of 
assize  town:—  insurance  under  a  notice  to  produce,  which  had  been  serv- 
Heid,  that  the     gj  ^jj  |.|jg  prisoner  at  the  gaol  on  Monday,  the  18th  of 

notice  was  serr-  ^       ^  *  '' 

ed  too  late.        March.  The  prisoner's  home  was  ten  miles  from  Exeter. 

Held  also,  that 
the  intent  to  de- 
fraud an  insur-        Moody,  for  the  prisoner,  objected  that  this  service  was 

charged  in  the    ^00  late  ;  and  that  the  notice  ought  to  have  been  served 

nofrhld""  before  the  commission  day. 

to  the  prisoner 

!l*notici^r?o.  "^^^^  Greenwood  and  SeweU,  conlrd.— As  the  prisoner's 
duce  the  policy   residence  is  only  ten  miles  distant,  there  was  ample  time  to 

unnecessary* 

have  procured  the  policy. 

Mr.  Justice  Littledalb  (having  conferred  with  Mr. 
Justice  Park). — Both  my  learned  brother  and  myself  are 
of  opinion,  that  the  notice  was  served  too  late.  It  cannot 
be  presumed  that  the  prisoner  had  the  policy  with  him 
when  in  custody ;  and  the  trial  might  have  come  on  at  an 
earlier  period  of  the  assize.  We  therefore  think,  that 
secondary  evidence  of  the  policy  cannot  be  received  (a). 

(a)  See  the  esse  of  Hargat  v.  FoihergiU,  ante,  p.  303. 
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The  counsel  for  the  prosecution  submitted^  that  the  in- 
tent laid  in  the  indictment  to  defraud  the  Sun  Fire-office 
was  such  a  notice  in  pleading  as  to  dispense  with  the  ne- 
cessity of  a  notice  to  produce. 
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Mr.  Justice  Littledale. — I  think  not  (a).  '  You  must 
confine  yourselves  to  the  second  count. 


(a)  Ia  tbe  case  of  How  v.  Wall, 
14  East,  274,  it  was  held,  that  in 
an  action  of  trover  for  a  bond,  the 
plaintiff  might  give  parol  evidence 
of  it  to  support  the  general  de- 
scription of  it  in  the  declaration, 
without  having  given  the  defen- 
dant notice  to  produce  it,  as  the 
nature  of  the  action  gave  sufficient 
notice  to  the  defendant  of  the  sub- 
ject of  the  inquiry,  to  prepare  hin^ 
self  to  produce  it,  if  necessary  for 
his  defence;  and  in  that  case  Mr. 
Justice  Le  Blanc  said,  *'  where  the 
contents  of  a  written  instrument 
may  be  proved  as  evidence  in  a 
cause,  and  it  is  uncertain  before 
hand  whether  such  evidence  will 
be  brought  forward  at  the  trial, 
we  see  the  good  sense  of  the  rule 
which  requires  previous  notice  to 
be  given  to  the  adverse  party  to 
produce  it,  if  it  be  in  his  posses- 
sion, before  secondary  evidence  of 
its  contents  can  be  received,  that 
he  may  not  be  taken  by  surprise. 
But  where  the  nature  of  the  action 
gives  the  defendant  notice  that  the 
plaintiff  means  to  charge  him  with 
the  possession  of  such  an  instru- 
ment, there  can  be  no  necessity 
for  giving  him  any  other  notice." 
This  applies  to  actions  where  the 
adverse  party  must  know  what  is 
contwned  in  the  declaration ;  but 


in  many  of  the  most  important 
cases  of  felony,  the  prisoner  is 
wholly  unacqu^ted  with  the  con- 
tents of  the  indictment  till  it  u 
read  over  to  lum  when  he  pleads, 
that  being  immediately  before  the 
commencement  of  the  trial.  In 
the  case  of  Res  v.  Moort,  6  East, 
421,  n.,  which  was  an  indictment 
for  administering  an  unlawful 
oath,  a  witness  swore  to  certain 
words  spoken  by  the  prisoner,  by 
way  of  administering  an  oath,  and 
stated^  that  the  prisoner  held  a 
paper  in  his  hand,  firom  which  it 
was  tuppoied  that  he  read  the  words. 
Lord  Alvaidty  held,  that  this  evi- 
dence was  receivable,  without  giv- 
ing the  prisoner  notice  to  produce 
the  paper;  and  the  Court  of  K.  B. 
afterwards  concurred  in  that  opin- 
ion. In  the  case  of  Rtx  v.  Hunt^ 
3  B.  &  A.  566,  it  was  held,  that  a 
copy  of  resolutions  delivere<l  by 
the  defendant  to  a  witness  as  reso- 
lutions intended  to  be  proposed, 
and  which  corresponded  with  those 
that  the  witness  heard  refui  from  a 
written  paper,  was  admissible, 
without  a'  notice  to  produce  the 
original ;  and  in  the  same  case  it 
was  also  held,  that  parol  eridence 
of  inscriptions  and  devices  on  ban- 
ners and  flags,  displayed  at  a  meet- 
ing, was  admissible  without  notice 
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Rex 

V. 

Ellicombi. 


CASES  ON  THE 
The  case  proceeded  on  the  second  count  only* 

Verdict — Not  guilty. 
John  Crreemoood  and  Sewell,  for  the  prosecution. 


Moody,  for  the  prisoner. 

to  produce  the  originals.  In 
Spragge^i  case,  dted  14  East,  27^ 
where  the  prisoner,  who  was  charji^- 
ed  with  having  foiled  a  note,  had 
got  possesion  of  it  and  swallowed 


it,  BtUkr,  J.,  allowed  parol  evi- 
dence to  be  given  of  its  contents, 
though  no  noUce  Co  produce  had 
been  given,  as  such  a  notice  would 
have  been  nugatory. 


NORFOLK  SPRING  CIRCUIT, 

1833. 


BEFORE  MR.  BARON  TAUGHAN  AND  MR.  BARON  BOLLAND. 


AYLESBURY  ASSIZES. 


BEFORE  MR.  BARON  VAUQHAN. 


Feb.  Vrth. 

If  m  poacher 
take  a  gun  by 
force  from  a 
gamekeeper, 
under  the  im- 
preetion  that  it 
may  be  uied 
against  him,  it 
ia  not  felony, 
though  he  itate 
aftenrardi  tliat 
be  will  fell  the 
gun,  and  it  be 
not  mibaequently 


Rex  v.  Hollowat. 

X  HE  prisoner  was  indicted  for  stealing  a  gun  Arom  the 
prosecutor,  who  was  one  of  the  gamekeepers  of  the  ma- 
nor of  Beaconsfield. 

The  prosecutor  met  the  prisoner  and  another  man, 
whom  he  knew  to  be  poachers,  on  a  part  of  the  manor, 
and  seized  the  prisoner;  his  companion  came  up  and  res- 
cued him.    The  prisoner,  on  getting  free,  wrested  the 

heard  of. 
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gun  from  the  prosecutor,  and  ran  off  with  it.  It  was  prov- 
ed that  the  next  day  the  prisoner  said  ^e  should  sell  the 
gun.     It  was  not  afterwards  found. 

Vauouan,  B.,  in  summing  up,  said,  that  the  prisoner 
might  have  imagined  that  the  prosecutor  would  use  the 
gun  so  as  to  endanger  his  life;  and,  if  so,  his  taking  it  un- 
der that  impression  would  not  be  felony;  but  if  he  took  it, 
intending  at  the  time  to  dispose  of  it,  it  would  be  felony. 

The  jury  said,  that  they  did  not  think  that  the  prisoner, 
at  the  time  he  took  the  gun,  had  any  intention  of  appro- 
priating it  to  his  own  use. 

Vaughan,  B. — Then  you  must  acquit  him.    It  is  a 

question  peculiarly  for  your  consideration.     If  he  did  not, 

when  he  took  it,  intend  its  appropriation,  it  is  not  a  felony ; 

and  his  resolving  afterwards  to  dispose  of  it  will  not  make 

it  such. 

Verdict — Not  guilty. 
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BEDFORD  ASSIZES. 


BEFORE  MR.  BARON  BOLL  AND. 


Rex  v.  James  Warner,  William  Albome,  John  Butler,     March  6M. 

and  John  Cuesham. 

X  HE  first  set  of  counts  in  the  indictment  charged  James  a  gamekeeper, 
Warner  with  unlawfully,  maUciously,  and  feloniously,  as-  JJJ^i^^^nf,  ^^ 

met  four  poach- 
en  on  the  high- 
way, one  carrying  a  gun,  another  a  gun-barrel,  and  the  other  two  blndgeont.  There  had  been 
preYiottsly  two  shoU  fired.  The  gamekeeper  taid  to  hia  asaistant,  **  Mind  the  gun;"  and  the  aaaiatant 
laid  hold  of  it,  and  then  the  gamekeeper  called  to  another  person.  Upon  this  three  of  the  poachen 
knocked  him  down  and  stunned  him;  and  when  he  came  to  himself,  he  saw  all  of  them  near  him, 
and  one  said,  as  they  passed,  *'  Damn  them,  we  have  done  them  both/'  and  one  turned  back  and  cut 
him  on  the  left  leg,  and  all  then  ran  away.  It  was  objected,  flrtt,  that  the  wounding  in  the  leg 
was  the  act  of  one  alone;  and  there  was  no  evidence  to  shew  which  of  them  it  was.  Seecndijf^ 
that,  from  the  expressions  used,  it  was  evident  that  both  were  thought  to  be  dead;  and  that  there 
could  be  no  intent  to  murder,  &c.  Thirdiff,  that  the  prisoners  being  on  the  highway,  the  game- 
keeper and  his  assistant  had  no  right  to  interfere  with  them.  The  prisoners  were  convicted^  and 
tht  Judges  htld  the  conviction  right. 
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saalting  Thomas  Perkins  on  Uie  3rd  of  December,  and  un- 
lawfully cutting  and  wounding  him  on  the  left  leg,  with  an 
intent  feloniously  &c.,  to  kill  and  murder  him,  agdnst  the 
statute ;  and  William  Albone,  John  Butler,  and  James 
Chesham,  with  being  present,  aiding,  abettingi  and  assbt- 
ing  the  said  James  Warner  to  commit  the  said  felony. 
The  like  with  intent  to  disfigure  Thomas  Perkins.  The 
like  with  intent  to  disable  him.  The  like  with  intent  to  do 
him  some  grievous  bodily  barm. 

A  second  set  of  similar  counts  charged  Wm.  Albone 
as  principal,  and  the  other  prisoners  with  aiding,  abetting, 
and  assisting  him. 

A  third  set  charged  John  Butler  as  principal,  and  the 
other  prisoners  as  aiders  and  abettors. 

Thomas  Perkins,  the  prosecutor,  was  head  gamekeeper 
to  Francis  Pym,  Esq.,  and  was  out  on  duty  with  his  bro- 
ther, George  Perkins,  who  was  his  assistant.  On  the  night 
of  the  3rd  of  December,  they  heard  a  gun  towards  Biggin 
wood,  the  property  of  Mr.  Thornton.  At  that  time  they 
were  near  Everton  wood;  they  shortly  after  heard  another 
gun  towards  Biggin  wood,  and  then  went  into  the  Ever- 
ton road.  They  saw  four  people  coming  along  the  road  in 
the  direction  of  Biggin  wood.  One  of  the  four  men  had  a 
gun,  another  a  gun-barrel,  and  the  other  two  had  blud- 
geons. The  men  stopped  when  they  saw  the  prosecutor 
and  his  brother.  It  was  then  about  half-past  ten,  and  a 
light  night.  The  prosecutor  and  his  brother  advanced  to- 
wards the  men,  when  the  former  said,  '^  So,  you  have 
been  knocking  them  down:  you  are  a  pretty  set  of  people 
to  be  out  so  late  at  night*'  This  was  said  loud.  The  men 
said  something,  which  was  not  heard  by  the  prosecutor. 
They  were  then  about  three  yards  off.  The  prosecutor 
said  to  his  brother,  sufficiently  loud  for  the  prisoners  to 
hear,  ''  Mind  the  gun."  His  brother  caught  hold  of  it,  his 
hands  being  close  to  the  lock.  The  prosecutor  saw  Ches- 
ham,  and  advanced  to  look  at  the  faces  of  the  other  two,  but 
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they  bounced  off.  Cbesham  hud  the  gun-barreL  The 
prosecutor  then  turned  back  towards  his  brother  and  the 
man  who  had  the  guui  and  called  out  as  loud  as  he  could^ 
*^  Forward  Giggles.**  Giggles  was  the  keeper  of  Mr.  Thom- 
ton  J  but  was  not  there.  Three  of  the  men  (who  had  not  the 
gun),  ran  in  upon  the  prosecutor,  knocked  him  down,  and 
stunned  him;  when  he  recovered  himself  he  saw  all  the  men 
coming  by  him ;  and  one  said, ''  Damn  'em,  we've  done  *em 
both."  They  had  got  two  or  three  paces  beyond  him,  when 
one  of  them  turned  back.  The  prosecutor  saw  what  he 
thought  was  a  stick,  and  was  struck  with  it  a  violent  blow 
on  the  left  leg.  When  he  got  home  he  examined  his  leg, 
and  found  a  hole  had  been  cut  through  his  leather  gaiter 
and  stocking,  and  that  he  was  wounded  in  the  leg.  The 
wound  was  about  an  inch  long.  After  he  was  so  struck 
on  the  leg,  the  men  set  off  and  ran  away.  The  prosecutor 
then  got  up,  and  saw  his  brother  lying  by  the  side  of  the 
road,  and  groaning.  He  helped  him  up,  and  they  went 
towards  home.  The  prosecutor  had  committed  no  assault 
on  either  of  the  four  men.  When  the  prosecutor  said, 
"  Mind  the  gun,*'  he  made  no  gesture.  The  prosecutor 
was  smothered  with  blood  in  his  mouth,  and  could  not 
move  hand  or  foot  after  he  was  knocked  down.  He  could 
not  tell  how  long  he  lost  his  senses. 

George  Perkins  said,  he  and  his  brother  were  on  the 
road  leading  from  Templeford;  and  when  about  two  hun- 
dred or  three  hundred  yards  from  Biggin  wood,  he  saw  four 
men  coming,  about  one  hundred  yards  off.  They  moved  on, 
and  when  they  were  within  twenty  yards,  he  saw  that  one  had 
a  gun;  they  came  closer,  within  about  seven  yards,  and  he 
then  saw  that  one  had  a  gun-barrel,  and  that  the  other  two 
had  bludgeons.  Prosecutor  said,  '*  Hollo !  my  lads,  you  been 
knocking  'em  down!'*  He  was  then  thirty  yards  from  them. 
He  spoke  loud.  They  said  something  loud,  which  witness 
could  not  understand.  When  they  got  close  to  them,  pro- 
secutor said,  *'  Mind  him  with  the  gun."  Witness  took  hold 
of  the  gun  gently;  placing  one  hand  on  the  stock,  and  the 
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1933.  Other  on  the  barrel.  It  was  a  detonatori  and  witness  took  off 
the  cap  gently.  The  man  did  nothing.  When  the  witness 
laid  hold  of  the  gun,  one  of  the  others  came  up  within  a 
yard  of  him,  and  said,  **  This  is  not  his  manor.**  That  man 
had  the  gun  barrel.  It  was  Chesham.  The  man  who  had 
the  gun  was  Warner.  Witness  had  had  hold  of  the  gun 
two  minutes,  and  his  brother  called  out,  "  Forward  Gig- 
gles/' quite  loud.  Witness  also  halb*d  **  Forward  Griggles;** 
when  one  of  the  four  men  said,  "  Damn  it,  we  wont  stand 
this."  It  was  not  the  man  with  the  gun.  The  three  then 
stepped  up  to  his  brother,  and  witness  saw  them  strike 
him.  Witness  turned  the  man  round  who  had  the  gun, 
by  turning  the  barrel.  At  this  time  the  prosecutor  and 
the  three  men  were  about  seven  yards  off.  One  of  the 
three  came  running  to  witness  (he  had  a  stick),  and  knocked 
him  down.  As  he  was  striking  at  witness,  the  man  who 
had  the  gun  rather  drew  back  to  avoid  the  blows,  and  said 
three  times  "  Don't  hit  me.**  Witness  was  stunned  on  the 
head,  fell  down,  and  remembered  nothing  further.  Wit- 
ness did  nothing  but  lay  hold  of  the  gun.  When  they  first 
saw  the  men,  they  did  not  shew  any  desire  to  avoid  witness 
and  his  brother,  or  prevent  them  going  on.  Witness  took 
hold  of  the  gun  to  prevent  the  man*s  running  away,  but 
did  not  tell  him  so.  He  took  hold  of  it  gently,  to  let  his 
brother  see  if  he  knew  them.  There  was  no  struggle.  The 
man  did  not  say  any  thing.  No  name  had.been  used  when 
the  man  said,  "  This  is  not  his  manor.'*  It  was  Mr.  Thom- 
ton*s  manor.  Up  to  that  time  nobody  had  been  assaulted. 
The  man  with  the  gun  did  not  seem  angry  at  witness's  hold- 
ing it.  It  was  a  public  road.  Mr.  Thomton*8  manor  ex- 
tends  more  than  two  or  three  hundred  yards  beyond  where 
witness  and  his  brother  saw  the  men.  The  man  did  not 
attempt  to  wrench  the  gun  from  witness  when  he  took  off 
the  cap. 

The  two  men  who  had  bludgeons  were  afterwards  prov« 
ed  to  be  the  other  two  prisoners,  Butler  and  Albone« 


(a)  Ante,  Vol.  3,  p.  392.  That  be  convicted  of  the  robbery^  as  it 
case  decides^  that  if  a  gang  of  was  not  in  pursuance  of  any  corn- 
poachers  attack  a  gamekeeper  and  mon  intent, 
leave  him  senseless  on  the  ground.  See  the  cases  of  Rex  r.  £d- 
and  one  of  them  return  and  steal  meadif  antt^  Vol.  3,  p.  390,  and 
his  money,  &c.;  that  one  only  can  Rex  v.  Whikharne,  Id.  p.  394. 
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Praed  and  Byles,  for  the  prisoners^  objected  that  the  |g^ 
blow  on  the  leg,  under  the  ciicumatances  proved,  waa  the 
act  of  one  alone ;  and  there  was  no  evidence  which  of  the 
prisoners  inflicted  it.  Secondly^  that,  before  the  blow  was 
given,  one  of  the  prisoners  said, ''  Damn  'em  we've  done  'em 
both."  And  it  must  be  taken,  therefore,  that  it  was  sup- 
posed both  men  were  dead ;  and,  however  the  party  giving 
the  blow  might  have  intended  to  inflict  insult  on  the  body, 
he  could  not  have  had  any  such  intention  to  murder^  &c., 
as  was  charged  in  the  indictment.  Thirdly^  that  the  pri- 
soners were  on  the  high  road^  and  the  prosecutor  and  his 
brother  had  no  right  to  obstruct  them.  They  cited  Rex 
V.  Hawkins  (a). 

BoLLAND,  B.,  told  the  jury,  that  it  was  proved  that 
George  Perkins  had  taken  hold  of  Warner's  gun,  but  that 
the  prosecutor  had  done  nothing  to  justify  the  assault  up- 
on him;  and  that,  as  to  the  infliction  of  the  wound  in  the 
leg,  if  they  thought  the  prisoners  were  acting  in  concert, 
they  were  are  all  equally  guilty. 

The  jury  convicted  the  prisoners,  but  recommended  them 
to  mercy  on  two  grounds-;;/fr«/,  because  the  provocation 
waa  first  given  by  the  prosecutor's  brother;  secondly ^  be- 
cause it  happened  off  the  prosecutor's  manor. 

The  case  was  afterwards  submitted  to  the  consideration 
of  the  Judges ;  who,  after  hearing  the  counsel  on  both 
sides,  certified  that  they  were  of  opinion  that  the  convic- 
tion was  right. 

Starts,  Seijt.,  and  Smith,  for  the  prosecution. 
Praed  and  Byles,  for  the  prisoners. 

[Attornies — CJUgmanf  and  Rogen — i3aiiAtii.J 
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^^^"^  BURY  ASSIZES. 

BEFOBE  BOU  BARON  VAUGHAN. 
March  nth.  ReX  V.  TuBBY. 

A  itatement  re-  X  HE  prisoner  was  indicted  for  buiglary. 

Udng  to  an  of- 
fence made  op* 

penon'nof  at         ^'  Andrews,  for  the  prosecution,  proposed  to  read  a 
the  time  under    atatement  Diade  upon  oath  by  the  prisoneri  at  a  time  when 

tiupidon,  is  ad-    ,  . 

miittbie  in  evi-    be  was  not  Under  any  suspicion* 

dence  againit 
him,  if  he  be  af- 

tnrwardfl  charg-       Prcndergostf  foT  the  prbouer,  objected  that  it  was  a  vio- 

ed  witn  toe  com* 

miaaion  of  it.       htion  of  that  rule  of  law,  which  held,  that  a  prisoner  should 

not  be  sworn* 


Yauohan,  B* — ^I  do  not  see  any  objection  to  its 
read,  as  no  suspicion  attached  to  the  party  at  the  time. 
The  question  is,  is  it  the  statement  of  a  prisoner  upon 
oath?  Clearly  it  is  not,  for  he  was  not  a  prisoner  at  the 
time  when  he  made  it. 

Andrews  stated,  that,  having  read  through  the  paper^ 
he  did  not  find  any  thing  material  in  it,  and  therefore 
would  withdraw  it,  although  he  had  no  doubt  of  its  bemg 
evidence. 

Yauohan,  B. — Yery  well;  otherwise  I  should  certainly 
have  received  it    I  have  no  doubt  upon  the  subject. 

The  prisoner  was  convicted. 

B.  Andrews,  for  the  prosecution. 
Prendergast,  for  the  prisoner. 
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BEFORE  MR.  JUSTICE.  J.  PARKE,  AND  MR*  JUSTICE  TAUNTON. 
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BERKSHIRE  ASSIZES. 

B£FOR£  MR.  JUSTICE  J.  PARKE. 
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WiLLSON  «•  Davenport  and  Another.  jv6. 25th. 

Replevin. — ^Xhe  defendants  avowed  for  30/.  rent  in  a.  rented  land 
arrear.    The  first  avowry  stated  the  rent  to  be  payable  ^l^^^^^ 
yearly ;  the  second  stated  it  to  be  payable  half-yearly ;  ^^  ^[*^wMch 
and  the  thirds  quarterly.    Pleas  to  the  first  avowry,  non  wuthiiiaod), 
tenuii  and  riens  in  arrear;  and  the  like  pleas  to  the  second  ^faich  B.  wu  to 
and  to  the  third  avowries.  ^^^li 

On  the  part  of  the  defendants  it  was  proved,  that  the  thote  shares  be^ 

longed  to  the 

plaintiff  had  taken  certain  lands  of  them,  at  a  rent  of  30/.  wife  of  a.    b. 

.  I     1    ifi  1  had  in  hb  hands 

a-year,  payable  half-yearly.  ^  greater 

amount  due  to 

Cufwoodf  for  the  plaintiff,  opened  that  the  lands  in  ques-  us  wife  than  the 
tion,  together  with  other  property,  had  been  conveyed  to  ""l^jS^that 
the  defendants  as  trustees,  to  receive  the  rents  and  profits,  *^»  ^^^  ."<>***« 

'  ^       ^         set  off  against 

and  to  pay  them  over  in  certain  shares;  one  of  which  the  rent  without 
shares  belonged  to  the  plaintiff  in  right  of  his  wife;  and  he  ment  to  that 

effect. 
In  replevitti 
a  defendant  avowed  for  rent  payable  yearly,  for  rent  payable  half  yearly,  and  for  rent  payable 
quarterly;  and  to  each  of  these  avowries  the  plaintiff  pleaded  nam  temutp  and  rient  in  arrear.  A 
holding  at  a  rent  payable  half  yearly  was  proved,  and  the  Jury  were  directed  to  find  for  the  plain- 
tiff on  the  1st  and  5th  issues;  for  the  defendant  on  the  Srd  and  4tb;  and  the  Jury  were  dischaiged 
on  the  3nd  and  6th  issues. 
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opened,  that  the  defendants  bad  in  their  hands  a  greater 
sum,  which  was  due  to  the  plaintiff  as  his  wife's  share  of 
the  profits,  than  the  rent  in  question  amounted  to;  and 
that,  therefore,  the  plaintiff  was  entitled  to  a  verdict  on 
those  issues  which  were  taken  on  the  riens  in  arrear. 


Mr.  Justice  J.  Parke. — I  think  that  this  trust  money,  due 
to  the  plaintiff  in  his  wife's  right,  cannot  be  set  off  against 
the  defendant's  claim  for  rent  in  arrear,  without  a  special 
agreement  to  that  effect.  The  defendant  has,  therefore, 
no  legal  answer  to  the  claim  for  rent;  and  the  verdict  must 
be  for  the  plaintiff  on  the  first  and  fifth  issues ;  for  the  de- 
fendant on  the  third  and  fourth  issues ;  and  the  jury  must 
be  discharged  from  giving  any  verdict  on  the  second  and 
sixth,  as  those  issues  become  immaterial. 

Verdict  accordingly  {a). 


(a)  By  the  General  Rules  of  all 
the  Courts,  H.  T.  2  W.  4,  r.  74, 
'<  No  costs  shall  be  allowed  on  taxa- 
tion to  a  plidntiff,  upon  any  coupts 
or  issues  upon  which  he  has  not 
succeeded  s  and  the  costs  of  all  Is- 
sues found  for  the  defendant  shall 
be  deducted  from  the  plain tiflf's 
costs."  In  Cox  V.  Thomoion^  a  MS. 
case  dted  in  Mr.  Jervis's  edit,  of 
the  new  rules  of  the  Courts  (p.  84), 
and  which  came  before  the  Court 
of  Exchequer,  T.  T.  i832|  it  was 
decided  that  a  distinct  issue  is  rais- 
ed upon  each  count  of  a  declara- 
tion by  the  general  issue  pleaded 
generally  to  the  whole  declaration ; 
and  that  this  rule  applies  to  every 
taxation  occurring  after  the  first 
day  of  Easter  Term.  The  declara- 
tion, in  case,  contained  eighteen 
counts,  nine  for  a  malicous  pro- 
secution, and  nine  for  slander  ; 
the  Jury  found  for  the  pluntiff  on 


three  counts,  with  40s.  damages; 
and  for  the  defendant  on  the  re- 
maining fifteen,  and  the  pof<ea 
was  entered  accordingly.  The 
Master  in  taxation  disallowed  the 
plaintiff's  costs  on  the  fifteen 
counts  on  which  the  defendant  had 
a  verdict*  but  did  not  deduct  the 
defendant's  costs  on  those  counts 
from  the  plaintiff's  costs.  On  mo- 
tion to  review  the  taxation,  Bay^ 
ley,  B.,  expressed  his  opinion,  that 
each  count  was  a  separate  issue 
within  the  meaning  of  the  rule,  so 
that  the  costs  of  the  defendant  on 
the  fifteen  counts  ought  to  have 
been  deducted  from  the  plaintiff's 
costs;  and,  on  the  29th  May,  he 
said,  that  all  theCourts  agreed  that 
the  costs  of  the  issues  found  for 
the  defendant  should  be  deducted 
from  the  plaintiff's  costs;  and  that 
the  true  construction  of  the  rule 
was,  that  the  general  issue 
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Curwood  and  Carringian,  for  the  plaintiff. 

Talfaurd,  Serjt.,  and  Jusiicet  for  the  defendants.  Willioit. 

V. 

[Attoroiea— Bar<&«,  and  Daweiiport.]  DAVEWFoax. 


a  distinct  issue  on  eacli  count.  He  been  tried  before  that  day ;  and  tlie 

addedy  tliat  the  King's  Bench  and  Common  Pleas  did  not  differ  upon 

Exchequer  agreed  that  the  rule  this  last  point,  although  they  did 

Implied  to  every  taxation  occur-  not  entertunso  strong  an  opinion 

ring  after  the  first  day  of  Easter  upon  it 
Term^  though  the  cause  might  have 
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Rex  r.  Pratley.  '  j»e6. 27th. 

IjARCENY.    The  indictment  in  the  Jirst  count  charged  A.  had  con- 
the  prisoner  with  stealing  a  truss  of  hayi  the  property  of  l^^ ofhay 
Thomas  Cheatle;  and  the  second  count  stated  it  to  be  the  JjJJjjJ^by* 
property  of  Thomas  Baylis.  ^^  prisoned 

*^     '^      ^  •'  cart.   The  pri- 

It  appeared  that  Cheatle  had  sent  three  trusses  of  hay,  loner  took  away 
consigned  to  Baylis,  by  the  prisoner's  cart;  and  that  the  which  wufound 
prisoner  had  taken  away  one  of  the  trusses,  which  was  *°  ^  ■?**'•»  **^' 

*  ^  ^      .    •'  '  not  broken  up: 

found  in  his  possession,  but  not  broken  up.  —Hiid,  no  lar- 

oeny,  as  the  pii- 
loner  did  not 

Mr.  Justice  J.  Parke.— This  is  no  larceny,  as  the  pri-  ^  "^  *• 

soner  did  not  bre^k  up  the  truss.    The  prisoner  must  be 

acquitted. 

Verdict — Not  guilty. 

PhiUimare,  for  the  prosecution. 

[Attorney— J.  Scarlett  Price.} 

In  3  Init.  107,  Lord  Coke  saya.     dize  be  delivered  to  one  to  carry 
**  If  a  bale  or  pack  of  merchan-     to  a  certMO  place,  and  he  goeth 


6U 


18S3. 


CASES  ON  THB 


away  with  the  whole  paek»  tint  la 
no  felony;  but  if  he  open  the 
pack,  and  take  any  thing  out 
ammo  furandif  this  is  larceny. 
Likeme,  if  the  carrier  cany  it  to 
the  place  appointed,  and  after 


take  the  wfade  padi  nwimoijktam' 
dif  thiB  is  larceny  also,  for  the  de- 
livery had  taken  his  eflfect*  and 
the  privity  of  the  bailment  is  de- 
tennined;  and  so  it  is  of  a  tun  of 
wfaie»orthelike,aiiilg<itatiftoadgf.*^ 


March  Isi, 

The  priaoner 
had  worked  for 
the  proeecutor, 
■ometlmei  u  a 
regular  labourer^ 
and  ■ometimes 
aa  a  roundi- 
man;  but,  at  the 
time  in  question 
not  being  at  all 
in  the  prosecu- 
tor's senrice,  he 
was  sent  by  the 
prosecutor  to 
get  a  check 
cashed  at  a 
banker's;  for 
doing  which  he 
was  to  be  paid 
sixpence.    He 
got  the  cash, 
and  made  off: 
— HsM,  no  em- 
besilement,  as 
the  prisoner  was 
not  a  servant  of 
the  prosecutor 
within  the 
meaning  of  the 
Btat.7&8 
Geo.  4,  c  S9| 
i.47. 


Rex  f  •  Freeman. 

EiMBEZZLEMENT.  The  prisoner  was  charged,  un- 
der  the  stat  7  &  8  Geo.  4,  c.  29,  s.  47,  with  having  em- 
bezzled a  sum  of  12i  19^.  Sd.,  the  property  of  James  Free- 
man. The  indictment  alleged,  that  he  was  the  servant  of 
James  Freeman. 

It  appeared  that  the  prosecutor  had  given  the  prisoner 
a  check,  which  he  was  to  get  cashed  at  the  Bicester  bank^ 
and  bring  back  the  money  to  the  prosecutor.  The  pri- 
soner obtained  the  money  at  the  bank,  and  applied  it  to 
his  own  use.  It  further  appeared  that  the  prisoner  had 
sometimes  been  employed  by  the  prosecutor  as  a  regular 
labourer,  and  sometimes  as  a  rounds-man,  for  a  day  at  a 
time;  and  that  he  had  several  times  before  been  sent  to 
the  bank  for  money.  It  however  appeared,  that,  on  the 
day  in  question,  the  prisoner  was  not  working  for  the  pro- 
secutor, and  that  he  was  to  be  paid  sixpence  for  fetching 
this  money  from  the  Bicester  bank. 

Mr.  Justice  J.  Parke,  (having  conferred  with  Mr.  Justice 

Taunton). — My  learned  brother  agrees  with  me  in  opinion 

that  the  prisoner  was  not  a  servant  of  the  prosecutor 

within  the  meaning  of  the  act  of  Parliament,  and  that  this 

is  therefore  no  embezzlement 

Verdict — Not  guilty. 
Abbot,  for  the  prosecution. 

[Attorney— ITAt^e.] 

Id  the  case  of  IUm  v.  Spencer,     ner  had  applied  to  a  pevMm  named 
R.  &  R.  C.  G.  R.  299,  the  pnso>     Boynton,  a  cMrrier,  to  give  Um 
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<inployiiienty  and  Boynton  agreed 
to  let  him  carry  out  parcels  and 
go  on  messsages  when  the  priso- 
ner had  no  other  employment;  for 
which  Boynton  was  to  give  him 
what  be  should  think  fit.  On  the 
fourth  day  of  his  being  in  this 
employment,  Boynton  gave  him 
an  order,  upon  which  he  was  to 


recei?e  2L:  be  reoeiTed  the  »<>• 
ney»  and  embezzled  it«  Bayley^ 
B.y  entertained  some  doubt  whe- 
ther he  was  a  servant  within  the 
39  Geo.  3,  c.  85  (the  act  then  in 
force  as  to  embeszlement),  and 
reserved  the  case;  but  all  the 
Judges  held  the  conviction  right. 
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Rex  r.  Cooper  and  Wicks.  March  2mL 

ixRSON.    The  indictmeiit  in  the  Jirsi  count  charged  The  commitdDg 
the  prisoner  Cooper  with  having  set  fire  to  a  stack  of  toufaprfi 


itooer 


Straw;  in  the  seamd,  with  having  set  fire  to  a  stable;  in  ^^^^ha 
the  iMrd,  two  bams;  and  in  the  faurihf  two  outhouses:  could  for  him  if 

he  would  make 

and  the  prisoner  Wicks  was  charged  in  each  count  as  an  a  ditcUMure: 

accessory  before  the  fact.  jS^ntJ'k^i  • 

It  appeared  that  the  straw  stack  had  been  set  on  fire,  2^||^°^rtiM* 

and  that  the  fire  had  communicated  to  a  stable,  an  ox-  priion,  who 

house,  and  two  bams  which  were  adjacent,  and  which  ducement  to  the 

were  aU  destroyed.  ^^1h1^' 

It  was  proposed,  on  the  part  of  the  prosecution,  to  give  ^f'  ^^!^^ 

in  evidence  a  confession  of  the  prisoner  Cooper.    It  ap-  the  tnmkey 

peared  that  the  committing  magbtrate,  Mr.  Simeon,  had  ceived'in  evi-*^ 

told  him,  that,  if  he  would  make  a  disclosure,  he  (Mr.  ^^;JJ**^  j,,^ 

Simeon)  would  do  all  that  he  could  for  him.  turnkey  had  not 

gl?en  Uie  priso- 
ner any  caution. 

If  apenon 
let  fire  to  a 
itack,  the  fire 
ftt>m  which  ia 
likely  to,  and 

The  prisoner  Cooper,  after  he  had  been  committed,  ''hichdoee, 

r  «      '  '   communicate 

to  a  bam,  which 

ii  thereby  burnt, 

the  person  is  indictable  ^  burning  the  bam. 

It  is  not  essential  that  there  should  have  been  any  direct  communication  between  an  accessory 

hcfore  the  fiwt  and  the  principal  felon.    It  is  enough  tf  the  accessory  direct  an  intermediate  agent 

to  procure  another  to  commit  the  felony;  and  it  will  be  sufficient,  even  if  the  accessory  does  not 

name  the  person  to  be  procured,  but  merely  direct  the  agent  to  employ  some  penon. 


Mr.  Justice  J.  Parke. — We  must  not  hear  what  he  said 
after  this. 
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made  a  statement  to  the  turnkey  of  Reading  Gaol.  The 
turnkey  had  held  out  no  inducement  to  him  to  confess, 
and  had  not  given  him  any  caution  not  to  confess. 

Carringionf  for  the  prisoners,  objected  that  this  state- 
ment was  not  receivable  after  what  had  been  said  to  the 
prisoner  Cooper  by  Mr.  Simeon. 

Mr.  Justice  J.  Parke. — I  think  that  I  ought  not  to  re- 
ceive the  evidence  after  what  Mr.  Simeon  said  to  the  pri- 
soner, more  especially  as  the  turnkey  did  not  give  any 
caution  to  the  prisoner  (a). 

The  statement  was  not  received. 

It  was  proved,  by  a  king's  evidence  named  Maskell,  that 
the  prisoner  Wicks  had  desired  him  to  tell  the  prisoner 
Cooper  to  set  the  place  on  fire  at  the  straw  stack ;  and  that 
he  told  Cooper  accordingly ;  but  did  not  inform  Cooper 
that  he  did  so  at  the  desire  of  the  prisoner  Wicks. 

Mr.  Justice  J.  Parke. — The  prisoner  Cooper  is  charged 
with  setting  fire  to  two  bams,  &c.,  as  well  as  to  the  straw 
rick,  to  which  the  fire  seems,  in  the  first  instance,  to  have 
been  applied.  However,  if  a  person  set  fire  to  a  stack,  the 
fire  from  which  is  likely  to,  and  which  does,  communicate 
to  a  bam,  which  is  thereby  burnt,  he  is  in  point  of  law 
indictable  for  setting  fire  to  the  bam  (6).  With  respect 
to  an  accessory  before  the  fact,  it  is  not  necessary  that 


(a)  If  a  person  of  inferior  an* 
thority  cautions  a  prisoner  not  to 
confess,  after  an  inducemeDt  held 
out  by  a  person  of  superior  autho- 
rity»  it  is  important  to  consider 
whether  a  statement  made  by  a 
prisoner,  under  such  drcum- 
stances,  would  be  recdvable;  as  it 


seems  to  be  but  a  fair  concludon, 
that  what  was  said  to  the  prisoner 
by  a  magistrate  would  be  much 
more  likely  to  operate  od  his  mind 
than  any  thing  subsequently  sud 
to  him  by  a  constable. 

{b)  See  the  charge  of  Lord  Cluef 
Justice  TbiM,  unU,  p.  266,  («). 
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there  should  be  any  direct  communication  between  the 
accessory  and  the  principal.  It  is  enough  if  the  accessory 
direct  an  intermediate  agent  to  procure  another  to  commit 
the  felony;  and  it  will  be  sufficient,  even  though  the  ac- 
cessory  does  not  name  the  person  to  be  procured,  but 
merely  directs  tb^  agent  to  employ  some  person. 

Verdict — Guilty. 

Talfaurd^  Serjt.,  Curwood^  and  Shepherd,  for  the  pro- 
secution. 

Carringian,  for  the  prisoners. 

[Attomiefl — Newbety,  and  Neale.'] 


637 


WORCESTER  ASSIZES. 


BEFORE  MR.  JUSTICE  J.  PARKE. 


1833. 


Rex  9.  BouLTON. 

JjARCENY.  The  prisoner  was  charged  with  stealing 
a  bible,  a  hymn  book,  and  a  pair  of  brass  sconces,  the 
property  of  John  Bennett  and  others. 

It  appeared  that  the  bible  and  hymn  book  were  pre- 
sented to  the  society  of  Wesleyan  Methodists  at  Feck- 
enham,  from  which  chapel  they  had  been  stolen.  It 
further  appeared,  that  the  books  had  been  bound  at  the 
expense  of  the  society;  and  it  was  stated  by  Mr.  Bennett, 
that  he  was  one  of  the  trustees  of  the  chapel,  who  had 
bought  the  sconces,  and  was  also  a  member  of  the  society, 
which  consisted  of  about  sixty-two  members.  No  trust 
deed  was  produced. 


VOL.  V. 


N  N 


March  4M. 

A  bible  had 
been  given  to  a 
society  of  Wea- 
leyans,  and  it 
had  been  bound 
at  the  expense 
of  the  society. 
B.8Utedthathe 
was  one  of  the 
trustees  of  the 
chapel,  and  also 
a  member  of  the 
society.  No  trust 
deed  was  pro- 
duced:— Heldf 
that  in  an  in- 
dictment for 
stealing  the  bi- 
ble,  the  proper- 
ty was  rightly 
laid  in  B.  and 
others. 
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Shutty  for  the  prosecution,  cited  the  case  of  Rex  v. 
Hutchinson  (a). 

Mr.  Justice  J.  Parke.— I  think,  as  Mr.  Bennett  is  one 
of  the  society,  the  property  in  the  books  is  well  laid  in 
him  and  others. 

Verdict— GuUty  (A). 
Shuttf  for  the  prosecution. 
Carrington,  for  the  prisoner. 


(a)  R.  &  R.  C.  C.  R  412.  In 
that  case  it  was  held^  that  the 
goods  in  a  dissenting  chapel,  vested 
in  trustees,  cannot  be  described  as 
the  goods  of  a  servant,  who  has 
merely  the  custody  of  the  chapel 
and  things  in  it  to  clean  and  keep 
in  order,  though  he  has  the  key 
of  the  chapel,  and  no  other  person 
but  the  minister  has  another  key. 

(b)  By  the  stat.  7  &  8  Geo.  4,  c. 
29,8. 10,  it  is  enacted,  **  that  if  any 
person  shall  break  and  enter  any 
church  or  chapel,  and  steal  there- 
in any  chattel,  or,  having  stolen 
any  chattel  in  any  church  or  cha- 
pel, shall  break  out  of  the  same, 
every  such  offender,  being  con- 
victed thereof,  shall  suffer  death 
as  a  felon."  However,  it  seems, 
that  in  this  enactment  the  legis- 


lature did  not  intend  to  include 
the  chapels  of  dissenters;  because, 
in  the  stat.  7  &  8  Geo.  4,  c.  30,  ss. 
2,  8;  and  in  the  stat.  7  &8Geo. 
4,  c.  31,  s.  2,  In  which  they  are 
meant  to  be  included,  the  words 
are  '<  any  church  or  chapel,  <ir  m^ 
chapel  for  the  religious  worthy  of 
persons  dissenting  from  the  umtt4 
Church  ofEnglandand  Irelandj  duUf 
registered  or  recorded,**  Those  sta- 
tutes received  the  royal  assent  on 
the  same  day  as  the  stat.  7  &  8  Geo. 
4,  c.  29.  It  is  also  worthy  of  obser- 
vation, that  the  words  '' church 
or  chapel,"  are  to  be  found  in  the 
1  Edw.  6,  c.  12,  8. 10,  which  re- 
lated to  the  offence  of  sacrilege, 
there  being  then  no  chapels  of 
dissenters  in  existence. 
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Rex  v.  Richard  Enoch  and  Mary  Pullby.  „     ,  ^  , 

March  6th. 

JMEURDER,     The  Jirst  count  of  the  indictment  charged  if  a  d«id  has 

the  two  prisoners  with  the  wilful  murder  of  the  female  has-  it  is^bom,  Uifs^ 

tard  child  of  the  prisoner  Mary  Pulley,  by  stabbing  it  in  l?r::l'"^.tle 

the  head  wi^h  a  fork.     The  second  count  charged  that  killing  of  such 

•  .<■  1       •  I      1  1         t         mi  cliild  murder. 

they  kil^d  the  child  with  their  hands.     The  ihtrd  count  There  must  be 
charged,  that,  before  the  child  was  completely  born,  the  ciJcurauTn^ia*"* 
prisoners  stabbed  it  with  a  fork,  and  that  it  was  born,  the  child,  or  tiic 

*  '  '    child  cannot  be 

and  then  died  of  the  stab.     The/ourih  count  was  similar  considered  as 

to  the  third,  except  that  it  charged  the  child  to  have  been  purpose. 

killed  by  the  hands  of  the  prisoners,  and  not  with  a  fork.  ^o^aTbeTng 

A  puncture  was  found  in  the  child's  skull;  but,  when  the  apprehended  on 

,  .    «.  .  a  charge  of  mur- 

injury  that  had  caused  it  was  inflicted  did  not  appear:  der, another wo- 
some  questions  were  asked  as  to  whether  the  child  had  ^e"Vema^e  pn- 

she  '*had  better 

Mr.  Justice  J.  Parke. — The  child  might  breathe  before  or  it  would  lie 
it  was  born;  but  its  having  breathed  is  not  sufliciently  life  Sfem'ln' would 
to  make  the  killing  of  the  child  murder.  go  free."— 

^  Held,  that  a  de- 

claration of  the 
female  prisoner, 

Godson. — The  wound  might  have  been  given  before  the  made  to  this 
child  was  bom,  and  the  child  might  have  lived  afterwards.  wa^°was^  not 


Mr.  Justice  J.  Parke. — Yes,  but  there  must  have  been 
an  independent  circulation  in  the  child,  or  the  child  can- 
not be  considered  as  alive  for  this  purpose. 

It  was  proposed  to  give  in  evidence  a  declaration  of  the 
female  prisoner ;  the  witness  called  to  prove  it,  whose  name 
was  Abigail  Commander,  sud — ''I  was  placed  by  the 
constable  with  the  prisoner  Mary  Pulley,  while  he  went  to 
the  inquest.  I  was  placed  with  her  to  prevent  her  from 
laying  violent  hands  on  herself,  and  to  prevent  her  from  go- 
ing away.  I  told  her  to  the  effect,  that  she  had  better  tell 
the  truth  or  it  would  lie  upon  her,  and  the  man  would  go 
free." 

N  N  2 


receivable  in 
evidence. 
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1833.  Curwood,  for  the  prisoner  Mary  Pulley.— I  submit  that 

any  thing  the  prisoner  said  after  this  cannot  be  received  in 
evidence;  a  confession  ought  to  be  perfectly  voluntary. 
Here  there  was  an  allurement  held  out  to  her  to  make  a 
statement ;  and  a  statement  after  that  cannot  be  considered 
as  made  voluntarily. 

Whaieley. — This  is  in  effect  an  inducement  to  make 
the  prisoner  criminate  herself;  because,  in  attempting  V) 
charge  another  person,  she  may  shew  her  own  connexion 
with  a  felonious  transaction. 

Godson^  contra, — It  has  never  been  held  that  a  prisoner's 
being  induced  to  free  himself  from  the  charge^  is  a  ground 
for  rejecting  what  he  has  said. 

Mr.  Justice  J.  Parke,  (having  conferred  with  Mr.  Jus- 
tice Taunton). — I  have  conferred  with  my  learned  brother 
on  this  point;  and  as  this  declaration  of  the  female  prisoner 
can  only  be  legitimately  received  in  evidence  to  affect 
her  and  no  one  else,  we  think  that  it  is  not  receivable,  as 
it  was  made  after  an  inducement  held  out  by  a  person 
who  had  her  in  custody.  If  it  were  to  be  used  at  all,  it 
could  only  be  used  to  criminate  her ;  and  then  it  would 
be  evidence  obtained  to  criminate  her  by  means  of  an  in- 
ducement. 

The  declaration  was  rejected. 

Verdict — Not  guilty. 

Godson  and  fFhiifnore,  for  the  prosecution. 

Cunooodf  for  the  prisoner  Mary  Pulley. 

Whateley^  for  the  prisoner  Richard  Enoch. 

[Attomies — Gwinnell,  and  John  Parker,'] 

It  may  be  a  question  whether  a  is  divided ;  because,  if  that  be  di- 
child  has  a  completely  separate  vided,  and  not  properly  secured* 
circulation  till  the  umbilical  cord     the  child  would  bleed  to  death ; 
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which  would  rather  lead  to  an  in- 
ference, that  while  it  is  undivided, 
some,  at  least,  of  the  blood  circu- 
lates through  it.    With  respect  to 
the  killing  of  a  child  en  ventre  sa 
mere^  Lord  Coke  lays  down,  that, 
"  if  a  woman  be  quick  with  child, 
and  by  a  potion  or  otherwise  kill* 
eth  it  in  her  womb,  or  if  a  man 
beat  her,  whereby  the  child  dieth 
in  her  body,  and  she  is  delivered 
of  a  dead  child,  this  is  a  great  mis- 
prision, and  no  murder.    But,  if 
the  child  be  bom  alive,  and  dieth 
of  the  potion,  battery,  or  other 
cause,  this  is  murder.'*    In  sup- 
port of  this  podtion,  he  cites  the 
following  passage  from  Bracton, 
(lib.  3,  fol.  21).    "Si  aligius  qui 
tnuUerem    pregmtntem  percusseritf 
vel  ei   venenum  dederit  per  quod 
facerit  ahortwum^  ii  puerperiumjam 
formatum  fuerit^  tt  mtucime  si  fue- 
rii  animatum^  facit  homociditun^ 
— And  he  also  cites  Fleta  as  con- 
firming this  doctrine.  3  Inst.  50. 
In  1  Curw.  Hawk,  book  1,  ch. 
13,  B.  16;  1  Ea.  P.C.227,  and  1 
Russ.  Cr.  &  Misd.  424,  the  same 
doctrine  is  laid  down.    However, 
Lord  Hale  (1  H.  P.  C.  433),  lays 
down,  that  if  a  woman  is  quick, 
or  great  with  child,  if  she  take,  or 
another  give  her,  any  potion  to 
make  an  abortion;  or  if  a  man 
strike  her,  whereby  the  child  with- 
in her  is  killed,  it  is  not  murder, 
nor  manslaughter,  by  the  law  of 
England.    So  it  is,  if  after  such 
child  were  bom  ative  and  baptized, 
and  after  die  of  the  stroke  given 
to  the  mother,  this  is  not  homi- 
cide.   And  Staun.  21  ace. 

The  only  case  on  this  point  that 

we  are  aware  of,  is  to  be  found  in 

the  Year  Book,  1  Edw.  3,  p.  23,  pi. 

18,  which  is  as  follows: — 

''Brief  issist  al  vie.  de  Glouc. 


de  prendr*,  un  D.  q'  p.  tesmoign. 
de  Sir  G.  Scrop  duist  aver  batu  un 
feme  grosse  ensient  de  deux  en- 
fants  issint  q*  maintenant  apres 
I'un  enfant  morust  et    futt   del 
alter  deliver  q'  fuit  baptise  John 
p.  nosme  et  deux  jours  apres  p.  le 
male  q'  I'enfant  avoit  11  morust  : 
et  le  indictme't  fuit  retume  devant 
Sir  G.  Scrop  et  D  veign*  et  pled 
de  rien  culp  et  p*  ceo  q*  les  Jus- 
tices ne  fuerent  my  en  volunte  de 
adjudge  cest  chose  felonie  I'en- 
dictee  fuit  lesse  a   mainprise  e 
puis  la  parol  demurra  saus  jour 
issint  q'  brief  issust  come  devant 
et  dit  q'  Sir  G.  Scrop  rehersa  tout 
le  case  et  coment  11  venit  et  pled — 
Herle  au  vie'  faits  vener  son  corps 
etc.  et  le  vie'  retume  le  br'e  al  bailie 
de  la  franchise  de  tiel  lieu  q'  disoy- 
ent  q'  mesme  celvy  fuist  pris  p'  le 
Major  de  Brist,  mes  la  cause  de 
I'a  prisel  penitus  ignoramuSf  &c.** 

Lord  Coke,  3  Inst.  51,  denies 
this  case  to  be  law;  but  Lord 
Hale  cites  it  as  authority.    The 
Stat.  9  Geo.  4,  c.31,  s.  13,  makes 
it  a  capital  offence  to  procure  the 
miscarriage  of  a  woman  quick  mth 
child,  and  a  transportable  offence 
to  procure  the  miscarriage  of  any 
woman  not  quick  with  child.  And 
the  same  stat.  s.  13,  makes  the  con- 
cealment of  the  birth  of  a  dead 
child  a  misdemeanor;  but  it  seems, 
that  the  first  and  second  of  these 
offences  must  be  committed  by 
some  person  other  than  the  wo- 
man  herself;    and  it  ako  seems^ 
that  the  third  can  only  be  com- 
mitted 6y  the  woman  herself.    As 
to  whether  the  birth  of  a  dead 
child  can  be  considered  a  miscar- 
riage or  abortion,  after  the  seventh 
month   of  pregnancy,  see  Carr. 
Supp.  App.  XXX. 
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STAFFORD  ASSIZES. 
(Civil  Side.) 

BEFORE  MR.  JUSTICE  J.  PARRB. 

March  i3ih.  Earle  and  Wife  v.  Picken. 

What  a  party  XSSUE  from  the  Court  of  Chancery  to  try  at  what  period 

against  himself  a  Certain  Conversation  occurred,  with  a  view  of  determining 

notJSrhsto^SdhTg  whether  or  not  it  operated  as  notice. 

it  may  relate  to  The  plaintiff's  counsel  wished  to  ask  a  witness  for  the 

the  contents  of  ■^ 

a  written  paper,  defendant,  whether  he  had  not  heard  the  defendant  say, 

that  Mr.  Symonds  had  agreed  to  give  14,000/.  for  the 
estate  in  question. 

Maulet  for  the  defendant — I  submit  that  this  cannot  be 
asked.  It  is  giving  evidence  of  the  contents  of  a  written 
agreement. 

Mr.  Justice  J.  Parke. — ^What  a  party  says  is  evidence 
against  himself,  as  an  admission,  whether  it  relate  to  the 
contents  of  a  written  paper,  or  to  anything  else. 

The  question  was  put. 

Verdict  for  the  defendant. 


Jervis,  R.  V,  Richards,  and  Bishton,  for  the  plaintiffs. 

Maule  and  fFhateleyf  for  the  defendant 

[Attomies — Stanley,  and  Corter.'] 


In  the  course  of  this  circuit,  Mr. 
Justice  /.  Parke  seyeral  times  ob* 
served,  that  too  great  weight  ought 
not  to  be  attached  to  evidence  of 
what  a  party  has  been  supposed  to 
have  said;  as  it  very  frequently 
happens,  not  only  that  the  witness 


has  misunderstood  what  the  party 
has  sud,  but  that,  by  unintention- 
ally altering  a  few  of  the  expres- 
sions really  used,  he  gives  an  ef- 
fect to  the  statement  completely 
at  variance  with  what  the  party 
really  did  say. 
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1833. 
Cockayne  v.  Hodokisson.  ' 

March  14M. 

IjIBEL.     Plea — General  issue.  E^^ry  wiiftii 

It  appeared  that  the  father  of  the  plaintiff  had  been  unAuthon*ed 

*^  *^  .         i»   A       1  publicauon,  in- 

for  some  years  gamekeeper  of  the  Marquis  of  Anglesey,  jurioua  to  the 
and  that  the  plaintiff  wished  to  become  his  Lordship's  another/is  a 
gamekeeper,  and  overlooker  of  fences  for  the  Haywood  ^'jrfteriTact! 
Park  farm,  of  which  the  defendant,  who  was  about  seventy  ing  on  any  duty, 

legal  or  moral, 

years  old,  was  the  tenant.  The  libel  was  contained  in  a  towards  the  per- 
letter  sent  by  the  defendant  to  the  Marquis  of  Anglesey,  writet,^r  where 
which  letter  was  as  follows:  •".*  ^f>  ^^  ^ 

fituation,  to 
protect  the  in- 

''  To  his  Excellency  the  Marquis  of  Anglesey,  Dublin  person,  that 
Castle,  Ireland.  ^"f,  .t^"'- 

"  Haywood  Park,  May  4,  1832.      circumsunces 

is  a  privileged 

''  Your  Excellency  the  Marquis  of  Anglesey. — I  most  communication, 
humbly  and  heartily  thank  your  Lordship  for  the  benefit  ^^h  \\^  fo/what 
I  have  received  since  I  wrote  to  you  in  February,  respect*  ^  ^^*  written, 

^  ^  ^ »         r  unless  the  writer 

ing  the  deer  and  rabbits  troubling  me  so  very  much ;  and  be  actuated  by 
as  an  opportunity  offers  itself  to  make  a  tender  to  your     a.,  being  a 
Lordship  of  my  poor  but  real  and  sincere  wishes  to  sup-  ^m  desired  b 
ply  you  with  a  good  stock  of  game  upon  my  land,  which  I  ^-  ^^  inform 
hold  as  tenant;  and  I  shall  feel  much  more  comfortable  or  heard  any 
could  I  receive  a  tender  from  you  or  your  agent,  for  me  to  the"gamer*^iL* 
take   the  management  of  the  game,  which  I  will  execute  "^^^  ?  ^^"*''. 
with  all  personal  gratitude  and  punctuality.     The  actual  B.  that  his 
reason  that  I  wish  to  try  my  skill  is,  that  I  understand,  sold  gamer- 
please  your  Lordship,  it  is  intended  to  allow  John  Cock-  ^a'be^n  w^ii*. 
ayne  to  be  admitted  into  the  cottac^e  to  take  charge  of  the  formed,  and  be- 

,     ,  .  .  -    ,       r  \  lie ved  the  fact 

game  and  the  repairmg  of  the  fences;  but,  my  Lord,  I  to  be  so,  this 
have  found  great  deficiency  with  John  Cockayne's  and  his  TOmmunlcation, 
father's  character,  both  of  which  are  not  becomini?  to  *"^  '!**^  ^^ 

°  gamekeeper 

gamekeepers;  they  both  appear  in  the  behalf  of  encourag-  could  not  main- 
ing  poaching  and  destroying  game.     If  your  Lordship  will  for  a  libel. 

In  such  a 
case  the  defen- 
dant may  give  in  evidence  representations  made  to  I;im  as  to  the  conduct  of  the  gamekeeper,  but 
cannot  go  into  evidence  of  acts  done  by  the  gamekeeper. 
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1833.        favour  me  with  communicating  your  real  wish  and  inten- 
"^ '  V-     ^      tions  to  Mr.  Hodson,  and  thereby  cause  him  to  hold  a 
0,  Strict  investigation  of  the  Cockaynes'  characters,  from  the 

HoDoiLiBsoN.  witnesses  I  can  bring  to  prove  that  which  will  not  be  very 
pleasing  to  your  Lordship's  wishes.  If  you  think  that  I 
am  not  a  sufficient  person  to  hold  the  situation  which  I 
ask  from  your  Lordship,  you  will  very  much  oblige  me  if 
you  will  inquire  of  any  of  the  neighbouring  nobility  and 
gamekeepers ;  for,  was  it  in  Cockayne's  power  to  retain  so 
good  a  character  as  I  can,  there  would  be  no  fault  to  be 
found  with  him  on  my  behalf;  as  I  am  uncertain  whether 
they  have  had  any  one  to  uphold  them  in  their  unbecom- 
ing behaviour,  for,  had  they  looked  after  the  game,  and  fed 
it  as  they  ought  to  have  done,  there  might  have  been  a 
great  deal  more  game  killed,  from  the  quantity  of  phea- 
sants fed  on  my  com  all  the  summer  season;  but  they  were 
not  half  attended  to  as  they  ought  to  have  been :  but,  please 
your  Lordship,  their  play  has  been  to  find  something  out 
against  me,  and  to  put  young  Cockayne  into  the  cottage, 
where,  if  he  could  regain  his  aim,  he  would  carry  on  a 
pretty  game  of  defraud  upon  your  Lordship's  property;  as 
I  can  bring  a  respectable  man  to  prove  that  young  Cock- 
ayne offered  to  dispose  of  your  Lordship's  game  to  the 
said  man,  and  likewise  told  him  that  he,  Cockayne,  had 
sent  hares  to  Birmingham,  and  sold  them  for  a  good 
price,  and  moreover  told  him,  that  if  he  wanted  some 
to  send  to  the  same  place,  he  would  keep  him  some,  but 
cautioned  the  man  not  to  let  any  one  know;  and  by  that 
means  he  thought  he  had  no  right  to  kill  game  on  a  noble- 
man's estate  like  your  Lordship's,  and  dispose  of  it  in  such 
a  manner,  so  be  would  have  nothing  to  do  with  him  or  the 
game,  with  the  exception  of  a  rabbit  or  two.  He  was  to 
meet  him  at  a  certain  place.  For  I  have  had  a  great 
mind  to  have  given  them  notice  to  keep  off  my  land.  But, 
please  your  Lordship,  I  thought  I  would  inform  you  of  the 
transactions  of  young  Cockayne.  As  to  his  father,  I 
must  omit  for  want  of  room,  but  notice  is  what  they  de- 
serve off  your  Lordship's  estate  altogether ;  but  perhaps 


COCKAYNB 
V, 
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their  characters  have  been  stated  quite  differently  to  your 

Lordship.  But,  in  regard  to  what  I  have  said,  you  will  find 

it  quite  correct,  if  your  Lordship  will  inquire  into  it«  or 

cause  it  to  be  done ;  and  if  you  will  give  me  permission,    Hodokisson. 

I  will  transact  what  I  have  offered  much  better  than  it 

has  been  done  since  I  became  tenant  to  your  Lordship; 

but  with  regard  to  the  Cockaynes,  I  will  not  allow  them  to 

set  a  foot  on  my  land,  until  things  are  settled  and  proved  on 

both  sides.     William  Cockayne  has  been  in  the  habit  of 

cohabiting  and  drinking  with  the  Stafford  poachers  to  a 

great  excess. 

"Believe  me,  from  your  most  humble  and  obedient 

servant,  &c. 

"  Thomas  Hodgkisson/* 

R.  V.  Richards,  for  the  defendant,  opened,  that  the 
defendant  had  been  directed  by  the  Marquis  of  Anglesey 
to  look  after  the  game  on  his  Lordship's  estate,  and  to' 
report  to  him  on  the  subject;  and  he  submitted  that  it 
became  the  duty  of  the  defendant  to  write  letters  to  the 
noble  Marquis  respecting  the  game ;  and  that  any  letter 
so  written  was  a  privileged  communication;  and  that,  there- 
fore, no  action  would  lie  against  the  defendant,  if  he  acted 
without  malice,  and  believed  what  he  wrote  to  be  true. 

The  defendant's  counsel  proposed  to  prove  that  the 
plaintiff  associated  with  poachers. 

Mr.  Justice  J.  Parkb. — I  cannot  allow  you  to  do  that. 
You  may  give  evidence  of  any  representation  on  the  sub- 
ject that  had  been  made  to  the  defendant  before  he  wrote 
the  letter. 

R.  V.  Richards. — Suppose  that  we  prove  that  the  fact 
was  notorious,  the  jury,  without  our  being  able  to  prove 
who  was  the  particular  person  that  told  the  defendant, 
would  be  convinced  that  he  must  have  heard  of  it. 

Mr.  Justice  J.  Parke. — Then  you  must  prove  the  ru- 
mour, and  not  the  fact. 
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JerviSi  for  the  plaintiff. — Is  not  that  going  too  far,  my 
Lord? 

COCKAYNB 
V. 

HoDOKMsoK.       Mr.  Justice  J.  Parke, — It  is  going  a  great  way,  but  I 
think  I  must  receive  that  evidence. 

The  evidence  was  not  given. 

R,  V.  Richards  proposed  to  shew  what  the  defendant 
had  heard  respecting  the  plaintiff's  father. 

Jervis. — That  can  have  nothing  to  do  with  the  present 
action. 

Mr.  Justice  J.  Parke. — I  think  I  must  receive  it,  be- 
cause the  whole  letter  must  be  read  together;  and  it  is  a 
question  of  bona  fides. 

R.  F.  Richards  proposed  to  give  evidence  of  the  bad 
state  of  the  fences. 

Mr.  Justice  J.  Parke. — I  think  that  is  not  admissiblcj 
as  the  letter  makes  no  charge  against  the  plaintiff  in  respect 
of  the  fences* 

The  following  evidence  was  given  on  the  part  of  the  de- 
fendant. 

Mr.  Hodson  said — I  am  the  agent  of  the  Marquis  of 
Anglesey,  and  have  been  so  for  twenty-seven  years;  the 
noble  Marquis  wished  to  have  the  game  preserved  on  the 
Haywood  Park  farm;  I  communicated  that  to  the  defen* 
dant,  and  told  him  he  should  report  if  he  saw  any  thing 
wrong.  I  expected,  that  if  any  thing  had  been  wrong, 
the  defendant  would  have  repo  rted  it  to  me.  Lord  An- 
glesey receives  reports  continually  from  his  tenants.  I 
know  it,  as  any  thing  relating  to  the  land  is  sent  to  me. 

James  Hodgkisson  said — I  am  the  son  of  the  defendant. 
In  the  year  18^,  the  Marquis  of  Anglesey  was  out  shoot- 
ing; he  came  to  my  father's  and  said,  **  Hodgkisson,  you 
are  an  old  man,  used  to  live  with  gentlemen  who  have  pre- 
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served  game  in  the  strictest  degree,  and  if  ever  you  hear        ig^^       ^ 
or  see  any  thing  respecting  the  game  on  my  land,  I  desire      ""    v    '^    i 
you  to  inform  me  about  it."  I  communicated  to  my  father,     Coc^^^« 
that  I  had  heard  that  the  plaintiff  and  his  father  were  con-    Hodokusom. 
nected  with  poachers;  it  was  after  that,  that  this  letter 
was  written. 

Thomas  Brown  said — I  am  a  tailor;  I  was  at  Rugely; 
the  plaintiff  was  there;  it  was  at  the  Dog  and  Partridge; 
I  had  a  conversation  with  the  plaintiff,  which  I  communi- 
cated to  the  defendant*  The  plaintiff  wanted  me  to  make 
him  a  suit  of  clothes,  and  take  game  in  part  payment;  I  ask- 
ed the  defendant  if  the  plaintiff  had  any  right  to  give  away 
game  or  sell  it  He  told  me  that  he  bad  not,  and  advised 
me  to  have  nothing  to  do  with  the  plaintiff.  The  plaintiff 
told  me,  that  if  I  wanted  any  game,  either  for  my  own  use, 
or  for  sale,  he  would  help  me  to  it;  and  he  added,  that  I 
could,  if  I  chose,  send  hares  to  Half  Moon  Street,  Bir- 
mingham, and  get  7«.  a  head  for  them,  as  he  had  done  the 
year  before.  I  told  him  I  did  not  want  any,  but  I  should 
like  a  small  rabbit  for  my  little  girl,  who  was  ill. 

William  Padmore  said,  I  am  assistant  bailiff  to  Mr. 
W.  Smith,  he  is  bailiff  of  a  hundred,  and  I  have  follow- 
ed the  profession  many  years.  I  told  the  defendant,  that  I 
had  seen  the  plaintiff's  father  at  the  Star,  and  that  his,  the 
defendant's,  name  was  brought  into  question.  I  told  him 
also,  that  the  plaintiff  was  inviting  the  people  to  come  and 
kill  the  game,  and  that  the  plaintiff  said,  if  they  would  come, 
he  would  find  them  scales,  fur,  or  feathers.  Five  or  six 
who  were  in  the  company  catch  game,  they  were  what  I 
call  poachers;  I  also  told  the  defendant  that  I  had  seen 
the  plaintiff's  father  drunk  several  times. 

Mary  Russell  said — I  told  the  defendant  that  Thomas 
Brown  had  told  me,  that  the  plaintiff  had  offered  to  find 
him  in  game  off  Haywood  Park  farm,  if  he  would  make  him 
a  suit  of  clothes. 

Jervis  in  reply. — The  question  here  b,  whether  this 
was  a  letter  which  the  defendant  wrote  in  discharge  of  a 
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18d3.  ^^^  ^^  owed  to  the  Marquis  of  Angleseyi  or  whether  it 

^    V    '^  was  written  maliciously.   Looking  at  the  letter,  there  is  an 

ocKATNE  abundance  of  passages  which  shew  that  it  was  a  maliciouB 

H0DGKI8B0K.  aud  not  a  privileged  communication, 

Mr.  Justice  J.  Parke  (in  summing  up). — The  propositions 
of  law  which  are  applicable  to  this  case  I  shall  state  to  you 
in  a  few  words.  Every  wilful  unauthorized  publication, 
injurious  to  the  character  of  another,  is  a  libel,  and  every 
such  publication  is,  in  a  legal  sense,  malicious ;  however, 
if  all  that  is  contained  in  a  libel  be  strictly  true,  the  per- 
son libelled  has  no  right  to  maintain  an  action  for  it;  and 
it  is  on  a  different  principle  that  truth  is  no  justification 
of  a  libel  in  criminal  cases,  as  many  libels,  which  are  quite 
true,  would  endanger  a  breach  of  the  public  peace.  Still, 
if  the  present  libel  had  been  true,  it  was  the  duty  of  the 
defendant  to  have  pleaded  a  justification,  which  he  has 
not  done;  and  you  will  therefore  not  inquire  whether  the 
allegations  contained  in  this  letter  are  true  or  not.  I  have 
already  said,  that  every  wilful  and  unauthorized  publica- 
tion^ to  the  injury  of  the  character  of  another,  is  a  libel; 
but  where  the  writer  is  acting  on  any  duty,  legal  or  moral, 
towards  the  person  to  whom  he  writes,  or  where  he  has, 
by  his  situation,  to  protect  the  interests  of  another,  that 
which  he  writes  under  such  circumstances  is  a  privileged 
communication.  The  first  question  is,  whether  it  was  the 
duty  of  the  defendant  to  make  communications  to  the 
Marquis  of  Anglesey  in  respect  of  any  neglect  of  duty  in 
his  gamekeepers.  If  he  was  desired  to  do  so  by  the  no- 
ble Marquis,  or  his  agents,  any  communication  he  made 
.would  be  privileged,  if  he  wrote  it  bond  Jidct  And  consi- 
dering that  he  was  doing  his  duty  to  the  Marquis  as  his 
landlord.  If  it  was  the  duty  of  the  defendant  to  make  the 
communication,  this  case  falls  within  the  principle  of  many 
other  cases.  To  write  of  another,  that  he  is  a  thief,  is  a 
libel;  but  if  one  gentleman  asks  another  gentleman  re- 
specting a  servant's  character,  and  he  writes  that  the  ser- 
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▼ant  was  a  thief,  he  is  protected^  if  he  acts  bond  fide.  You  1833. 
will  say  in  the  present  case,  whether  the  defendant  was  ^  "'"^^ 
told  these  stories,  and  whether  he  believed  them  to  be  _  «. 
true.  You  will  also  look  at  the  letter,  and  say  whether 
you  consider  it  such  a  letter  as  a  man  would  write  to  the 
Marquis  of  Anglesey,  merely  wishing  to  put  him  on  his 
guard,  and  to  cause  him  to  institute  an  inquiry ;  or  whe- 
ther you  think  that  the  defendant  was  actuated  by  malice, 
and  wished  to  supplant  the  plaintiff,  and  get  the  killing  of 
the  game  for  himself.  In  the  former  case,  the  defendant 
is  entitled  to  a  verdict,  and  in  the  latter,  the  plaintiff;  in- 
deed, the  plaintiff  is  also  entitled  to  a  verdict,  if  you  think 
that  there  had  not  been  any  direction  given  to  the  de- 
fendant by  or  on  behalf  of  his  landlord,  for  the  defendant 
to  communicate  with  him,  for  in  that  case  the  letter  would 
be  unauthorized  and  libellous. 

Verdict  for  the  defendant. 

Jervis  and  Whaieley^  for  the  plaintiff. 

JR.  V.  Richards  and  W,  J.  Alexander^  for  the  defen- 
dant. 

[Attomies— -4.  Tlint,  and  C.  Flint,'] 


Rex  9.  Capewell  and  Pego. 

Indictment  on  the  stat.  9Geo.4,  c.69,  s.9,   for  A  count  in  an 
night  poaching.     The^fr*^  count  of  the  indictment  stated,  S^h?^SdikI^g 
that  the  prisoners,  together  with  another  person  unknown,  ■*?'•*»  *^*^  ** 
being  armed,  entered  together  into  a  field  called  the  Nine-  in  a  field  caUed 
teen  Acres,  in  the  night  time,  for  the  purpose  oithen  and  y^dthenand 
there  taking  game.    The  second  count  was  similar,  except  ^^^^mid, 
that  it  stated  the  name  of  the  occupier  of  this  field  instead  ^^^  ^«  pmon- 

gt    m  en  could  not  be 

of  the  name  of  the  field  itself.    The  third  count  stated,  convicted  on  that 

count,  unless  the 
jury  were  satis- 
fied that  the  prisoners  had  an  intention  of  taking  game  in  that  particular  field. 
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that  the  prisoners  entered  into  certain  inclosed  land  be- 
longing to  Sir  Robert  Peel. 

It  appeared  that  the  prisoners  were  seen  in  the  Nineteen 
Acres;  but  it  was  not  shewn  that  they  were  doing  any  act 
tending  to  the  destruction  of  game  in  it*  There  was  a 
wood  adjoining  the  Nineteen  Acres  to  which  they  were 
goingi  and  another  wood  from  the  directioh  of  which  they 
were  coming;  and  in  which  shots  had  been  previously  heard. 
Both  the  woods  (which  were  inclosed),  and  the  Nineteen 
Acres,  belonged  to  Sir  Robert  PeeL 

Greaves,  for  the  defendants,  submitted,  that  the  jury 
ought  not  to  convict  on  the  first  and  second  counts,  unless 
they  were  satisfied  that  the  defendants  entered  into  the 
Nineteen  Acres  for  the  purpose  of  killing  game  in  that  very 
field;  and  he  cited  the  case  of  Rex  v.  Bar  ham  (a). 

Mr.  Justice  J.  Parke  (in  summing  up). — The  first  two 
counts  make  it  necessary  to  shew  that  the  defendants 
were  in  the  field  called  the  Nineteen  Acres,  for  the  pur- 
pose of  killing  game  there;  but  the  third  count  is  applica- 
ble to  the  wood;  and  the  question  on  that  count  will  be, 
whether  the  defendants  were  not  in  the  wood  for  that  pur- 
pose. 

Verdict — Guilty. 

Whateley,  for  the  prosecution. 


Greaves,  for  the  defendants. 


[Attoi 


-,  and  JonaJ] 


(a)  R.  &M.  G.C.R.161.  In  that 
case  the  indictment  charged  that 
the  prisoner  entered  into  a  certain 
close,  with  intent  then  and  there 
to  destroy  game.  It  was  left  to 
the  jury  to  say,  whether  the  def en* 
dant  entered  that  particular  cloee 
intending  to  kill  game  there.  The 
jury  found  that  the  defendant  was 
in  pursuit  of  game,  but  whether  in 


that  close  or  not  they  could  not 
say.  The  defendant  was  convict- 
ed, but  the  twelve  Judges  held, 
that  the  conviction  was  wrong ;  and 
that,  inasmuch  as  the  entry  with 
intent  to  kill  game  was  confined 
by  the  indictment  to  the  dose  spe- 
cified, it  was  therefore  necessary 
to  prove  the  intent  as  to  that  close. 
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Rex  9.  FiNACANE  and  Williams. 

JNIGHT  poaching.     The ^r«/ count  of  the  indictment  a  count  for 
was  on  the  stat.  9  Geo.  4,  c.  64,  s.  9,  for  entering  inclosed  SJI^bo^Md 
land  with  another  person  armed,  for  the  purpose  of  killinfif  w»^^  *  count  on 

__  '^ .  /.  ,  «     ,       «ect2ofthe 

game.     The  second  count  was  framed  on  sect.  2  of  the  stat.  9  Geo.  4, 

same  statute,  for  assaulting  gamekeepers  authorized  to  ap-  saoitinga^me- 

prehend.    The  third  count  was  for  assaulting  the  game-  ri2ed*to*"^°" 

keepers  in  the  execution  of  their  duty.  The  fourth  count,  prehend,  and 

_      "^  ,  "  *^  with  counU  for 

for  a  common  assault.  assaulting  a 

gamekeeper  in 
the  execution 

Greaves f  for  the  defendants. — ^I  submit  that  the  counsel  of  hu  duty,  and 
for  the  prosecution  ought  to  be  put  to  their  election  as  to  ^^^^^^ 
which  count  they  will  go  upon.     The  judgment  in  the  first 
count  is  different  from  that  on  the  last;  indeed,  the  offences 
are  triable  by  different  Courts;  one  may  be  tried  at  the 
sessions,  whereas  the  other  must  be  tried  at  the  assizes. 

Mr.  Justice  J.  Parke. — I  do  not  see  any  reason  why 

these  counts  should  not  be  joined.    It  is  like  the  case  of 

an  assault  upon  a  constable  being  joined  with  a  common 

assault. 

Verdict — Guilty. 

Whateley  and  Kinnersley,  for  the  prosecution. 
Greaves,  for  the  defendants. 

[Attornies — A.  Flint,  and  /onei.] 


In  the  books  it  is  laid  down,  that 
several  misdemeanors  may  be  in- 
cluded in  the  same  indictment, 
"  provided  thejudgment  upon  each 
be  the  same."  However,  in  prac- 
tice, the  latter  part  of  the  rule  has 
not  been  adhered  to.  A  count  for 
an  assault  with  intent  to  commit 
a  rape  is  continually  put  in  the 
same  indictment  with  a  count  for 


a  common  assault.  Counts  for 
conspiracy  and  false  pretences  are 
often  to  be  found  in  the  same  in- 
dictment; and  in  the  case  of  Rex 
V.  ColUer,  ante,  p.  160,  counts  for 
false  pretences  and  forgery  at  com- 
mon law  were  joined  in  the  same 
indictment,  without  any  objection 
being  made. 
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BEFORE  MR.  JUSTICE  TAUNTON. 


^^*  ^'*-  Rex  v.  John  Robe y. 

A  prosecator      HOUSEBREAKING,    The  prisoner  had  been  com- 

and  his  witnesses       .       ,  -  .  i      t      i       i  i 

were  bound  by  mitted  by  a  magistrate,  who  had  taken  the  recognizances 
prosecuteMd^  of  the  prosecutor  and  witnesses  to  prosecute  and  give  en- 
give  evidence  at  ^Jence  at  these  assizes.  By  a  mistake,  the  prisoner  had  been 

the  assues;  they  ''  ^  '^ 

attended  there  discharged  by  proclamation  at  the  adjourned  sessions 
an  indictment,  which  had  preceded  the  assizes.  The  prosecutor  and  his 
foonil  ?he  pri-  ^i^esses  had  appeared  at  the  assizes,  and  had  preferred 

soner  had  been  an  indictment  airainst  the  prisoner,  which  had  been  return- 
by  mistake  dis-  "-or* 

charged  by  pro-  cd  a  true  bill  by  the  grand  jury, 

damation  at  an 
adyoumed  ses- 

J^dS  Ae^  F.  V.  Lee  applied  for  the  expenses  of  the  prosecutor 
assbes,  and  had  and  witnesses,  under  sect.  22  of  the  stat  7  Geo.  4,  c,  64,  by 

absconded.  The  ...  y  9    j 

Judge  allowed  which  it  is  enacted, ''  that  the  Court  before  which  any  per- 
hnt,^!mbu^^t  ^^^  **aK  be  prosecuted  or  tried  for  any  felony ,*•  shall  be 
*^?*^ta***"*°'  **  empowered,  at  the  request  of  the  prosecutor,  or  of  any 
bad  merely  ap-   other  person  who  shall  appear  on  recognizance  or  sub- 

pearedatthe  \  ^  .  .j  •     * 

assbes,  and  had  poena  to  prosecute  or  give  evidence  against  any  person 
any  indictment,  ^ccused  of  any  felony,  to  order  payment  unto  the  prosecu- 
tiie  Judge  would  (or  of  the  costs  and  expenses  which  such  prosecutor  shall 

have  had  no         ,  ,  i*      .         1  . 

power  to  allow  incur  in  preferring  the  indictment;  and  also  payment^  to 
any  expenses,     ^j^^  prosecutor  and  witneues  for  the  prosecution,  of  such 

sums  of  money  as  to  the  Court  shall  seem  reasonable,  and 
sufficient  to  reimburse  such  prosecutor  and  witnesses  for 
the  expenses  they  shall  severally  have  incurred  in  attend- 
ing before  the  examining  magistrate  or  magistrates  and  the 
grand  jury,  and  in  otherwise  carrying  on  such  prosecution; 
and  also  to  compensate  them  for  their  trouble  and  loss  of 
time  therein.** 

Mr.  Justice  Taunton. — The  usual  course,  where  a  bill 
is  found  and  the  party  is  not  in  custody,  is,  that  no  expenses 
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should  be  allowed  till  after  the  party  is  taken  and  brought 
to  his  trial  (a). 

JP.  r.  Lee. — I  am  informed,  that  since  his  discharge  the 
prisoner  is  not  to  be  found.  Here,  theprosecutor  has  pre- 
ferred his  indictment,  and  has  done  all  that  he  could  do; 
and  for  the  discharge  of  the  prisoner  he  is  in  no  way  to 
blame. 

Mr.  Justice  Taunton. — I  think  that,  as  the  bill  has  been 
preferred  and  found,  I  may,  under  the  word  '*  prosecuted** 
in  the  section  you  refer  to,  order  the  expenses.  But,  if 
the  witnesses  had  merely  appeared  here  according  to  their 
recognizances, and  no  bill  had  been  preferred,  I  think  that 
I  should  have  had  no  authority. 

Expenses  allowed. 

F,  V.  Lee^  for  the  prosecution. 

[Attorney —  Bagthawe.'] 

(a)  See  the  case  of  Rex  v.  Htm-     22  to  30,  respecting  the  allowance 
ter,  ante.  Vol.  3,  p.  691.  of  expenses  and  rewards,  set  forth 

See  the  stat.  7  Geo.  4,  c.  64,  ss.      Carr.  Supp.  p.  106  et  teg. 


Rex  v.  Evans. 

Jb  ALSE  pretence.     The  indictment  charged  that  B.  E.  A  penon  who 
on  &c.|  at  &c.,  a  certain  counterfeit  letter  in  writing,  in  the  on deUveringa 
name  of  one  John  Roe,  as  a  true  letter  of  the  proper  hand-  *?^  **^et 
writing  of  the  said  John  Roe,  falsely,  fraudulently,  and  de-  the  bearer  w.T. 
ceitfully,  to  one  John  Brooks  did  deliver,  and  also  did  foor  yvdi  of 
then  and  there  falsely  pretend  to  the  said  John  Brooks,  j°^'  b  ^  in. 
that  he  had  brought  the  same  from  the  said  John  Roe  for  ^?^^  ^^'^^ 

^  Uming  goods  by 

fiUse  pretence, 
ai  this  is  an  ut- 
tering a  forged  request  for  the  delivery  of  goods,  which  ii  a  felony  under  sect  10  of  tlie  stat  1  WilL 
4,  C.66. 

VOL.  V.  O  O 
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the  articles  speci6ed  therein ;  and  by  which  false  and  ooiin* 
terfeit  letter  it  was  mentioned,  that  the  said  John  Roe  de- 
sired the  said  John  Brooks  to  supply  the  bearer  thereof 
with  four  yards  of  Irish  linen  and  a  waistcoat ;  and  which 
said  false  and  counterfeit  letter  is  as  follows*  that  is  to 
say: — 

"  Mr.  Brooks — Please  to  let  the  bearer^  William  Tur- 
ton,  have  for  J.  Roe  four  yards  of  Irish  linen  and  a  waist- 
coat. 

"  Jan.  6,  1833.  "  John  Roe-** 

By  means  of  which  counterfeit  letter  and  of  the  said  fslse 
pretences,  the  said  B.  E:  did  obtain  &c. 

Mr.  Justice  Taunton. — This  is  a  forged  request  for  the 
delivery  of  goods.  This  case  comes  within  the  10th  sect, 
of  the  Stat.  1 1  Geo.  4  &1  Will.  4,  c.  66  (a).  It  is  clearly  an 
uttering  of  a  forged  request  for  the  delivery  of  goods. 

FT.  J.  Alexander i  for  the  prosecution. — I  submit  that  it 
is  still  a  false  pretence  within  the  stat.  7  &  8  Geo.  4,  c.  29, 
S.53. 

Mr.  Justice  Taunton. — No;  it  is  uttering  a  forged  re- 


(a)  By  which  it  ii  enacted,  ^  that 
if  any  person  shall  forge  or  alter, 
or  shall  offer,  utter,  dispoie  of,  or 
put  off,  knowing  the  same  to  be 
forged  or  altered,  any  deed,  bond, 
or  writing  obUgatory,  or  any  court 
roll,  or  copy  of  any  court  roUrelat- 
ing  to  any  copyhold  or  customary 
estate,  or  any  acquittance  or  re- 
ceipt either  for  money  or  goods,  or 
any  accountable  receipt  either  for 
money  or  goods,  or  for  any  note, 
bill,  or  other  security  for  payment 
of  money,  or  any  warrant,  order, 


or  request  for  the  delivery  or  trans- 
fer of  goods,  or  for  the  delivery  of 
any  note,  bill,  or  other  security  for 
payment  of  money,  with  intent  to 
defraud  any  person  whatsoever, 
every  such  offender  shall  be  guilty 
of  felony,  and,  being  convicted 
thereof,  shall  be  liaMe,  at  the  dis- 
cretion of  the  Court,  to  be  trans- 
ported beyond  the  seas  for  life,  or 
for  any  term  not  less  than  seven 
years,  or  to  be  imprisoned  for  any 
term  not  exceeding  four  years  or 
less  than  two  years." 
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quest  for  the  delivery  of  goods.    It  is  a  felony,  and  not  a 
misdemeanor.    The  prisoner  must  be  acquitted. 

Verdict— Not  guilty.  g^^;,, 

W.  J,  Alexander,  for  the  prosecution. 
F.  V.  Lee,  for  the  prisoner. 


Rex 

V. 


Rex  v.  Hauohton,  March  \5th. 

aRSON.  The  prisoner  was  charged  with  setting  fire  A  building  had 
to  an  ''  outhouse ;"  and  in  another  count  with  setting  fire  |^„  "^^^  ^o  baiLe 
to  a  '*  stable,"  the  property  of  Joseph  Owen.  In  other  ^'^jjlj'^^'jl^f: 
counts,  the  outhouse  and  stable  were  stated  to  be  the  pro-  ed,  and  a  door 

-Tin  put  to  it     In 

perty  of  John  Sparrow.  tiiU  place  the 

It  appeared  that  the  place  burnt  had  been  an  oven  to  a'wwradioi?- 
bake  brioks,  and  that  the  prosecutor  had  made  a  door-way  ^^f^  ^^  i^  ^^ 

^  "^  ^    not  under  the 

(with  a  door)  into  it,  and  had  put  boards  and  turf  over  the  same  roof,  was 

vent-hole  at  the  top.     It  also  appeared  that  two  poles  had  which  another 

been  fixed  across  it  at  about  half  its  height,  on  which  ^^^  '^Neither 

boards  had  been  laid,  so  as  to  make  a  loft- floor.     In  this  ^«  prosecutor 

,;,....       nor  the  person 

place,  the  prosecutor  kept  a  cow;  and  adjoimng  to  it,  of  whom  he 
but  not  under  the  same  roof,  was  a  lean-to,  in  which  a  bSkUng^had 
person  named  Cope  kept  a  horse ;  but  this  latter  building  ^y  ^^^^  °' 

^  farm-yard  near 

was  not  injured  by  the  fire.  it,  nor  did  any 

wall  connect  it 
with  any  dwell- 

C.  Phillips,  for  the  prisoner.— I  submit  that  this  mdict-  «°g-house,  the 

'    ^  *  ^  nearest  dwelhng 

ment  must  fail.  This  was  a  building  for  burning  bricks^  being  one  hun- 
which  has  latterly  been  used  as  a  cow-house,  but  never  as  and  not  belong- 
a  stable.     It  is  not  a  stable,  as  it  was  only  used  for  cows ;  *"»  ^  *!'***'  ^"^ 

'  •'  '    prosecutor  or 

indeed,  the  witness  calls  it  a  cow-house.  ^i*  landlord.-- 

Heid,  that  the 
building  was 

The  prosecutor  being  recalled,  said,  that  the  building  ""^  m  out^ 
was  about  one  hundred  yards  from  any  dwelling-house,  )i®"««J  *"*^  ^**** 

^  .TO  If  J  person  set 

and  that  the  owner  of  the  nearest  dwelling-house  had  no  it  on  fire  (the 

lean-to  not 
being  burnt), 
he  was  not  indictable  for  arson. 

oo2 
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1833.        interest  in  it;  and  that  no  dwelling-house  or  farm-yard  of 
"    "    "      either  himself  or  Mr.  Sparrow  was  near  it;  and  that  there 

Rex 

V.  was  no  wall  to  connect  it  with  any  dwelling-house. 

Hacohton. 

C.  Phillips. — This  is  not  an  outhouse* — It  is  not  with- 
in the  curtilage.    The  next  point  is,  whether  it  is  a  stable. 

Mr.  Justice  Taunton. — I  think  that  it  is  not  properly 
describeid  as  a  stable. — The  question  is,  whether  it  is  an 
outhouse  ? 

C.  Phillips.— On  that  point,  I  would  refer  to  the  case 
of  Elsmore  v.  SL  BriaveVs  (a).  That  case  shews,  that 
where  a  house  was  built  for  a  particular  purpose,  but  was 
used  for  other  purposes,  it  could  not  be  described  as  a 
building  of  the  kind  that  it  was  used  for.  There,  though 
the  house  had  been  used  as  a  barn,  and  had  never  been 
used  for  any  thing  else,  yet,  being  three  stories  "high,  and 
built  as  a  dwelling-house,  it  was  held  not  sufficient  to  de- 
scribe it  as  a  barn.  The  building,  in  the  present  case,  was 
a  brick  oven,  used  as  a  cow-house.  I  also  submit  that  this 
is  not  an  outhouse,  as  it  is  not  attached  to  any  dwelling- 
house,  or  within  the  curtilage  of  any  dwelling-house. 

Greaves^  on  the  same  side. — I  will  call  your  Lordship's 
attention  to  the  common  law,  and  then  to  the  acts  of  Par- 
liament, and  I  think  I  shall  shew  that  the  legal  meaning 
of  the  term  '^outhouse''  has  never  been  altered.  Mr. 
Serjt.  Russell  (6)  says,  in  treating  of  the  common  law  re- 
specting the  burning  of  a  house — **  It  may  be  briefly  ob- 
served, that  the  term  'house*  extends  not  only  to  the 
dwelling-house,  but  to  all  outhouses  which  are  parcel 
thereof,  though  not  adjoining  thereto,  or  under  the  same 
roof  (of  which  kind  of  outhouses  mention  has  been  made 
in  a  former  part  of  this  work)  ;**  and  he  then  refers  to  the 

(a)  8  B.  &  C.  461 1  and  2  M.  &  R.  5 14.    (6)  Russ.  Cr.  &  Miad.  488. 
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cases  of  such  outhouses  within  the  curtilage,  in  which, 
till  very  recently,  a  burglary  might  have  been  committed. 
The  first  act  of  Parliament  which  notices  outhouses  is 
the  riot  act,  1  Geo.  1,  stat  2^  c.  5,  in  which  the  words  are, 
**  bam,  stable,  or  other  outhouse;"  the  word  ''  outhouse" 
b  also  contained  in  the  stat.  9  Geo.  1^  c.  Si2,  with  respect 
to  arson:  and  by  Breeme*8  case  (a)  it  appears  that  that 
statute  created  no  new  offence  with  respect  to  the  burning 
of  outhouses;  and  this  also  appears  from  the  judgment  of  ^ 
Lord  EUenboroughf  in  the  case  of  Hyles  v.  The  Hundred 
of  Shrewsbury  (6).     I,  therefore,  submit,  that  where  any 
term  has  obtained  a  precise  and  definite  meaning  at  common 
law,  and  it  is  used  in  an  act  of  Parliament,  it  will  be  taken 
to  have  the  same  meaning  that  it  had  at  common  law ;  and 
for  this  I  would  refer  to  Bac.  Abr,  tit.  Statute  (H.  4),  and 
the  cases  of  Moore  v.  Hussey  (c),  and  Smith  ▼.  Harmon  (cf). 
In  the  stat  43  Geo.  3,  c,  55,  the  term  **  outhouse "  is 
again  used;  and  it  is  repeated  in  the  stat  7  &  8  Geo.  4, 
c.  30.    If  this  were  an  outhouse,  almost  every  building,  of 
whatever  nature  and  however  applied,  would  be  within 
the  statute :  and  a  very  strong  argument  is  to  be  drawn 
from  the  statute  itself,  that  outhouses  within  the  curtilage 
were  the  only  outhouses  meant  to  be  included  in  this 
term  '*  outhouse ;"  because,  if  it  were  otherwise,  the  words 
**  stable,  coach-house,  office,  shop,  hop-oast,  barn,  or  gran- 
ary,'* need  not  have  been  used.  The  question  then  is,  whe«, 
ther  this  was  an  outhouse  within  the  meaning  of  this  act  of 
ParUament    It  is  proved  that  there  was  no  house  near 
this  building;  and  the  term  "outhouse'*  evidently  refers 
to  some  building  that  has  a  relation  to  the  house — a 
building  outside  the  house,  but  having  a  relation  to  it ; 
and  it  is  clear,  that  the  converting  of  a  building  to  a 
particular  use  does  not,  for  this  purpose,  alter  its  nature. 
That  was  decided  in  the  case  of  Ehmore  v,  St.  Briavefs, 
where  it  was  held  that  a  place  having  been  used  as  a  barn, 


(a)  2  Ross.  Or.  ft  Misd.  491.  (r)  Hob.  97. 

(b)  3  East,  467.  {d)  6  Mod.  142. 
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1833.  did  not  make  it  one  within  the  statute  then  in  force  respect- 
ing arson.  There  the  building  was  intended  as  a  dwell- 
ing^house,  but  used  as  a  bam.  Here,  the  building  was 
erected  for  a  brick  oven,  and  used  as  a  cow-house. 

F»  V.  LeCy  for  the  prosecution. — ^The  judgment  in  the  case 
of  Elsmore  v.  St.  BriaveFs  does  not  apply  to  the  present 
case.  The  place  burnt  was  not  a  house,  as  it  never  had 
been  inhabited ;  and  no  burglary  could  have  been  commit- 
ted in  it.  It  is  quite  clear  that  it  was  not  an  outhouse,  as 
it  was  intended  to  be  a  place  of  residence;  and  it  could 
not  be  considered  as  a  bam,  merely  because  it  had  agri- 
cultural produce  put  into  it.  My  friend,  Mr.  Greaves, 
has  said,  that  whenever  a  character  has  been  given  to  a 
term  at  common  law,  it  continues.  Formerly,  a  bam 
within  the  curtilage  might  have  been  the  subject  of  burg- 
lary, but  that  is  not  so  now;  therefore,  the  extent  of  the 
term  burglary  has  been  altered  with  respect  to  buildings 
in  which  a  capital  offence  can  be  committed.  At  one  time 
a  burglary  could  have  been  committed  in  a  particular 
building,  and  not  at  another;  and  that  will  apply  on  all 
occasions  where  a  house  is  inhabited  at  one  time  and  not 
at  another.  Here,  though  the  place  was  once  a  kiln,  it 
was  afterwards  permanently  used  in  the  way  in  which  it 
was  at  the  time  of  the  fire.  The  argument  would  go  to  this, 
that  a  place  built  for  a  particular  purpose  must  always  con- 
tinue to  have  that  character;  and  that  certainly  cannot  be, 
for,  if  a  bam  had  doors  and  windows  put  into  it,  and  was 
inhabited,  it  would  become  a  dwelling-house.  I  submit, 
that  an  outhouse  may  be  at  a  distance  from  the  dwelling- 
house,  and  that  it  always  is  so,  when  a  person  lives  on  one 
farm,  and  occupies  another. 

C.  PMlUpSf  in  reply. — ^The  word  '  warehouse*  is  specific 
oally  mentioned,  because,  if  it  were  not,  a  warehouse  not 
within  the  curtilage  would  not  be  protected  by  this  act  of 
Parliament ;  and  that  is  no  doubt  the  reason  why  the  word 
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warehouse  was  introduced.    A  warehouse  within  the  cur- 
tilage would  be  an  outhouse. 

Mr.  Justice  Taunton. — I  am  clearly  of  opinion,  that 
this  is  not  a  case  within  the  act  of  Parliament  It  is  true, 
that  the  word  *  outhouse'  occurs  in  the  act  of  Parliament; 
but,  I  apprehend  that  it  has  heeti  settled  from  ancient 
times,  that  an  outhouse  must  be  that  which  belongs  to  a 
dwelling-house,  and  is  in  soma  respects  parcel  of  such 
dwelling-house.  This  building  is  not  parcel  of  any  dwell- 
ing-house, and  does  not  appear  to  be  connected  in  any  way, 
either  with  the  premises  of  Mr.  Sparrow,  or  of  the  pro- 
secutor. It  had  been  a  brick  kiln,  and  the  prosecutor  kept 
his  cow  there  afterwards.  There  is  no  such  word  as  cow- 
house in  the  statute.  The  only  word  likely  to  be  appli- 
cable in  this  case  is  the  word  outhouse ;  and  this  building 
being  wholly  unconnected  with  the  dwelling-house,  it  is 
not  included  in  the  legal  definition  of  outhouse.  It  is  also 
not  a  stable;  indeed,  I  do  not  see  that  it  could  be  much 
more  fvopeilj  called  a  stable  than  it  could  be  called  a 
coach-house.    The  prisoner  must  be  acquitted. 

Verdict— Not  Guilty. 

F.  F.  Lee,  for  the  prosecution. 

C.  Phillips  and  Oreaves,  for  the  prisoner. 

[Attornies — Aithwry  if  WUliamSf  and  Jones.'] 


Rex  v.  Haughton.  March  15M. 

Indictment  on  the  sut.  7  &  8  Geo.  4,  cso,  s.  le,  ifA.  set  fire  to  a 

for  maliciously  killing  a  cow,  the  property  of  Joseph  Owen,  bam  to  death  a 

cow  which  b  in 
it,  A.  18  Indict- 
able under  the  sUt  7  &  8  Geo.  4,  c  30, 1. 16,  for  killthg  the  cow. 
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1833. 


Rbx 

9. 

Haughtoii. 


It  appeared,  that  the  cow-house  mentioned  in  the  last 
case  had  been  set  fire  to ;  and  burnt,  and  that  the  cow  had 
been  burnt  to  death  in  it. 

Mr.  Justice  Taunton. — If  the  prisoner  set  this  place  on 
fire  while  the  cow  was  in  it,  and  the  cow  was  thereby 
burnt  to  death,  that  is  a  killing  of  the  cow  by.  him  within 
the  meaning  of  the  act  of  Parliament. 

Verdict—  Guilty  • 
F»  V,  Lee  J  for  the  prosecution. 

C.  Phillips  and  Greaves,  for  the  prisoner. 

f  Attomies — Attbury  Sf  Williams,  and  /onei.] 


By  the  stat.  7  &  B  Geo.  4,  c.30, 
8. 16,  it  u  enacted--''  That  if  any 
person  shall  unlawfully  and  mali- 
ciously kUl,  maim,  or  wound  any 
cattle,  e?ery  such  offender  shall  be 
guilty  of  felony,  and,  bdng  con- 
Ticted  thereof,  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be 
transported  beyond  the  seas  for 
Ufe,  or  for  any  term  not  less  than 
seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four 


years;  and,  if  a  male,  to  be  once, 
twice^  or  thrice  publicly  or  pri- 
vately whipped  (if  the  Court  shall 
so  think  fit),  in  addition  to  such 
imprisonment."  See  also  the  case 
of  Rex  T.  HugkeSf  ante.  Vol.  2,  p. 
420.  The  stat.  4  Geo.  4,  c  54,  is 
repealed  by  the  stat.  7  &  8  Geo.  4» 
c.27,  except  so  fur  as  it  relates  to 
threatening  letters,  and  to  the 
cue  of  offenders. 


SHREWSBURY  ASSIZES. 

(Civil  Side.) 

BBFORE  MR.  JUSTICE  TAUNTON. 


Jones  v.  Cliff. 
A.  dettvered  to     TrO  VER  for  a  watch  and  other  articles.    Plea— Gene- 

B.  a  pawnbro- 

kei^i  duplicate,    ral  isSUe. 

lome  goodi  of        I^  appeared  that  the  plaintiff  had  pawned  these  articles 

A.'i  out  of 

pledge.     B.  did 

fo;  but,  on  A.  sending  to  B.  for  the  goodi,  B.  Mud  he  had  not  got  them,  and  reftued  to  tell  who 

had: H^ld,  that  if»  after  this,   trover  wai  brought  ageinit  B.,  he  could  insist  on  a  lien  on 

the  goods  for  the  money  he  had  advanced  to  get  them  out  of  pledge. 
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with  a  person  named  Drake,  a  pawnbroker,  at  Manches- 
ter, in  the  month  of  September,  1828,  and  that,  in  July, 
1829,  he  delivered  the  duplicate  to  the  defendant  to  take 
them  out  of  pledge,  which  the  defendant  accordingly 
did  on  paying  the  pawnbroker  11/.  17«.  for  principal  and 
interest. 

It  further  appeared,  that,  on  the  9th  of  November,  18S2, 
the  plaintiff  sent  a  person  named  Wycherly  to  the  defen? 
dant  to  demand  the  articles*  This  witness  said,  '^  I  de- 
manded the  articles  from  the  defendant,  who  said  that  he 
had  not  got  them,  and  that  he  would  not  tell  me  where 
they  were.  I  said,  of  course  Mr.  Jones  would  allow  him, 
in  account,  any  sum  he  might  have  paid  to  redeem  the 
goods. 

Justice,  for  the  defendant. — I  submit  that  the  plaintiff 
must  be  nonsuited.  The  defendant  was  entitled  to  hold 
the  goods  till  he  was  repaid  the  sum  that  he  had  advanced 
to  redeem  them.  The  plaintiff's  witness  says  that  the 
plaintiff  would  allow  the  sum  in  account.  That  is  not  suf- 
ficient.   The  amount  ought  to  have  been  tendered. 

Ludlow,  Serjt.,  for  the  plaintiff. — No  tender  was  ne- 
cessary in  this  case.  The  defendant  does  not  put  it  on 
the  ground  of  lien,  and  refuse  to  deliver  the  goods  upon 
that  ground ;  but  he  says  that  he  has  put  it  out  of  his  own 
power  to  deliver  them  up,  and  refuses  to  tell  where  they 
are  (a). 

Justice* — The  plaintiff  was  in  no  condition  to  ask  the 
return  of  the  goods  till  he  made  a  tender  of  the  money; 
and  it  therefore  signified  nothing  where  the  goods  were. 

Mr.  Justice  Taunton. — I  certainly  shall  not  nonsuit. 
(a)  See  the  case  of  Aylmg  ?.  WUUams,  ante,  p.  399. 
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Mr.  JuiHeef  if  you  have  any  endenoe  to  offer,  I  will 
hear  it. 

JustieCf  for  the  defendant,  opened  that  the  pawnbro- 
ker's duplicate  was  put  into  the  defendant's  hands,  that 
he  might  repay  himself  a  balance  that  the  plaintiff  owed 
him ;  and,  to  substantiate  this  defence,  a  letter  from  the 
pluntiff  to  the  defendant  was  put  in. 

Mr,  Justice  Taunton  left  it  to  the  jury  to  say  whether 
there  was  any  agreement  between  the  parties  to  the  effect 
suggested  on  the  part  of  the  defendant. 

Verdict  for  the  plaintiff. 

Ludlow,  Seijt.,  and  Whaieley,  for  the  plaintiff. 
Justice,  for  the  defendant 

[Attoniiefr-^.  Btvut,  and  Burgeu.'} 


COURT  OF  EXCHEQUER. 
{In  Bank.) 

BEFORE  LORD  LYNDHURST,  C.  B.,   MR.  BARON  BAYLEY,   AMD 


MR.  BARON  VAUOHAN. 


April  tsiL  Juitice  moved  for  a  rule  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  defendant  had 
a  right  to  hold  the  goods,  as  there  had  been  no  tender  of 
the  money  advanced;  and  also  on  the  ground  that  the 
verdict  was  agunst  evidence. 


Lord  Lyndhurst,  C.  B. — ^As  the  defendant  said  that 
he  had  given  over  the  possession  of  the  goods,  and 
would  not  tell  to  whom,  he  could  not  insist  on  a  formal 
tender.    A  party  can  only  be  obliged  to  make  a  tender 
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when,    by  tendering,  be  would  get  possession  of  the 
goods* 

Bayley,  B.,  and  Vauohan,  B.,  concurred. 

Rule  refused. 


Doe  on  the  demise  of  Allen  v.  Blakeway. 

GjECTMENT.    The  lessor  of  the  plaintiff  churned  as  A.  wu  teiuut 
the  heir  at  law  of  William  Allen,  deceased.    It  appeared  i^wer  orap-* 
that  Richard  Park,  who  was  tenant  for  life  of  the  premises  ^yj'^^^^'J 
in  question,  with  a  general  power  of  appointment  by  will  by  three  credible 
attested  by  three  credible  witnesses,  by  his  will  attested  Zju^^ttested  by 
by  three  witnesses  devised  to  Martha  Allen  for  her  Hfe,  ^eTp^nteT*' 
and  after  her  death  to  William  Allen  in  fee.    Martha  ^^  ^^^  ^  B- 

for  life*  and 

Allen  was  one  of  the  attesting  witnesses  to  the  will.    On  after  her  death 
the  death  of  the  testator,  in  1805,  the  husband  of  Martha  ^'o^eof'the^' 
Allen  entered  and  retained  possession  of  the  premises  till  '^j?*^^  ^ 
his  death  in  the  year  183L    Martha  Allen  died  in  the  appointment  to 
year  1828,  and  William  Allen  in  the  year  18S2,  he  having  fore  Toid.   On 
attamed  his  full  age  of  21  years  m  the  year  1815.    The  ^TtatifthJ** 
present  ejectment  was  commenced  in  Hilary  Term,  18SS.    bmbandof  B. 

*  "^  entered,  and 

held  the  land 

Matde,  for  the  defendant,  submitted  that,  as  the  devise  ^^^^  y^atam 
to  Martha  Allen  was  void  by  the  stat  25  Geo.  2,  c.  6,  s.l  (a),  J^l^'^^'g  *1 

Heldt  that  the 
statute  of  limitations  did  not  begin  to  run  against  C.  till  the  death  of  B. 


(a)  By  which  it  is  enacted, 
"  That  if  any  person  shall  attest 
the  execution  of  any  will  or  codi- 
dl  wluch  shall  be  made  after  the 
24th  day  of  June,  in  the  year  of 
our  Lord  1752,  to  whom  any  be- 
neficial devise,  legacy,  estate,  in- 
terest, gift,  or  appointment  of  or 
affecting  any  real   or  personal 


estate,  other  than  and  except 
charges  on  lands,  tenements,  or 
hereditaments  for  payment  of  any 
debt  or  debts,  shall  be  thereby 
given  or  made,  such  devise,  legar 
cy,  estate,  interest,  gift,  or  ap- 
pointment, shall,  so  far  only  as 
concerns  such  person  attesting 
the  execution  of  such  will  or  co- 
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the  title  of  William  Allen  accraed  immediately  on  the 
death  of  the  testator;  and  that,  as  ten  years  had  elapsed 
since  he  came  of  age,  and  before  the  present  ejectment 
was  brought,  his  entry  was  barred  by  the  statute  of  limita- 
tions, SI  Jac«l,  c.  16. 

Mr.  Justice  Taunton. — I  am  of  opinion  that  the  right  of 
William  Allen  must  be  taken  for  this  purpose  not  to  have 
accrued  till  the  death  of  Martha  Allen,  notwithstanding  the 
life  estate  was  bad.  William  Allen's  estate  is,  by  the  terms 
of  the  will,  to  commence  after  the  death  of  Martha  Allen. 
It  is  analogous  to  the  case  of  a  remainder^man,  where 
there  has  been  a  forfeiture  of  the  life  estate;  he  is  not 
bound  to  insist  on  the  forfeiture,  but  may  wait  the  regu- 
lar  expiration  of  the  particular  estate;  and  the  statute  of 
limitations  does  not  begin  to  run  till  that  time.  The  les« 
sor  of  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  plaintiff. 

Talfourdy  Seijt.,  and  R.  F.  Richards,  for  the  lessor  of 
the  plaintiff.^ 

Maule  and  Whaieley,  for  the  defendant 

[Attomies — How,  and  Wat$on.'] 


dicil,  or  any  person  daimbg  un-  tent  of  the  said  act,  notwithstand- 

der  him,  be  utterly  null  and  void;  ing  such  devise,  legacy,  estate,  in- 

and  such  person  shall  be  admitted  terest,  gift,  or  appointment  men- 

as  a  Mdtness  to  the  execution  of  tioned  in  such  will  or  codidL" 
such  will  or  codicil,  within  the  in- 
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1833. 
Rex  v.  William  Handley  and  John  Handley.  March  2Bih 

X  HE  prisoners  were  indicted  under  the  stat.  9  Geo.  4,  a.  was  indicted 
c.  31^  88*  11  &  12 f  for  shooting  at  John  Bannock,  the  game-  ^l\  ^^"^  *' 


keeper  of  Mr.  Eyston.     They  were  also  mdicted,  under  ^fP*""*    There 
the  Stat.  9  Geo.  4,  c.  69j  s.  9,  for  night  poaching  on  the  indictment 

1       3     c  -h/r      r*      4.  against  A.  for 

land  of  Mr.  Hiyston.  n^t  poaching: 

-^AU,  that  al- 
though both  in* 

Godson,  for  the  prisoners,  submitted  that,  as  the  two  ^ictments  re- 

.  ,  lated  to  the 

indictments  were  in  reality  founded  on  the  same  identical  same  transae- 
transaction,    the    prosecutor  ought  to  be  put  to  elect  fetwMwereqoiM 
which  he  would  proceed  upon,  and  abandon  the  other.        ^dnct  from 

■^  ^      '  each  other;  ana 

that  the  prose- 
Mr.  Justice  J.  Parke. — ^These  are  quite  distinct  offences,  ought  not  to  be 
and  the  one  cannot  by  possibility  merge  in  the  other.     I  JJJJ^^^  ^^ 
think,  therefore,  that  the  prosecutor  is  not  bound  to  aban-  ^v^'^  ^^  ^' 

.  *  dictmentand 

don  either.  abandon  the 

other. 

The  indictment  for  the  shooting  was  tried,  and  the  pri- 
soner Willam  Handley  was  convicted,  and  the  prisoner 
John  Handley  acquitted  (a). 

Bather  and  Corbeit,  for  the  prosecution. 
Godson,  for  the  prisoners. 

[Attomies — Duke  Sf  Salt,  and  Atterley.'] 


(a)  The  prisoner  John  Hand-  serving,  that,  by  the  conviction  of 

ley  was  discharged  without  bong  the  other  prisoner,  the  ends  of 

tried  on  the  indictment  for  night  justice  would  be  attained, 

poaching;  the  learned  Judge  ob-  t 
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HEREFORD  ASSIZES. 

BEFORE  BfR.  JUSTICE  I.  PAB£E< 


March  22nd.  WiLLIAMS  V.  CaRWARDINE. 

A.  paUished  a  ASS  U MP  SIT.  The  first  count  of  the  declaration  stated 
ing  a  rtward  to  1°  substance,  that  the  defendant  had  caused  to  be  publish* 
w^auTitivcfn^  ®^  *  placard  or  advertisementi  reciting,  that  Walter  Car^ 
iDfiHrmatioa  aa     wardine  had  been  robbed,  and  that  there  was  great  reasoa 

would  lead  to  '        •  9 

the ditooTery  of  to  suppose  that  he  had  been  murdered;  and  that  by  this 
5b? c!kl^-  P^ard  ^lie  defendant  did  "  promise  and  undertake,  that 
ing  of  this  band-  whosoevcr  would  give  such  information  as  might  lead  to  a 

bill,  gave  the  in-  ^  ^ 

formatioo:—  discoverv  of  the  murder  of  the  said  Walter  Carwardine» 

wa«  entitled  to  should,  on  couviction,  receive  a  reward  of  20/./  and  that 

^  Tk^  **'  *"y  person  concerned  therein,  or  privy  thereto,  except  the 

found  by  the  person  who  actually  committed  the  offence,  should  be  en* 

noTgive  the  in-  titled  to  such  reward,  and  every  exertion  used  to  procure 

^^t'e^n^  of  *  pardon ;"  and  that,  by  the  said  placard  or  advertisement^ 

the  offered  re-  the  defendant ''  directed  that  the  said  information  should 

wardf  but  froni 

other  motiTet.  be  given,  and  application  for  the  above  reward  be  made  to 
thaftS  t^  him,  or  Mr.  Watkins,  solicitor,  Hereford."  The  pUiotiff 
perwn  who        ^^^  averred,  that  she,"  confiding  in  the  said  promise  of  the 

givei  the  infor-  *^ 

nation  it  enti-  said  defendant,"  and  not  being  the  party  who  actually  com- 
ward,  and  the  uiittcd  the  offence,  "  did  give  to  the  said  defendant  such 
motive  of  •uch     information  as  led  to  the  discovery  of  the  murder  of  the 

person  m  giving  •' 

the  information    said  Walter  Carwardine;"  and  that,  afterwards,  at  the  He- 

If  not  material. 

If  two  per-      reford  Assizes,  held  on  the  ^th  day  of  March,  1832,  J<^ 

to^i^thSrl  seph  ^^*  *^ob>^  Matthews,  and  William  Williams,  who 
mation,  they      ^erc  guilty  of  the  said  offence,  to  wit,  the  murder  of  the 

muatbringa  .       %  . 

joint  action  for    Said  Walter  Carwardine,  were  in  due  manner  convicted  of 

the  reward. 


the  said  murder,  **  in  consequence  of  such  information  so 
given  by  the  said  plaintiff^  as  aforesaid."  This  count  went 
on  to  state,  that  of  all  this  the  defendant  had  notice,  and 
that  he  became  liable  to  pay  the  plaintiff*  SO/.,  which,  al- 
though requested  by  the  plaintiff",  he  had  not  paid  her. 


WlLLlAXt 


OXFORD  CIRCUIT,  3  WILL.  IV.  567 

The  second  count  was  similar,  except  that  it  omitted  to        18S3. 
state  to  whom  infomiation  was  to  be  given ;  and  did  not  arer 
that  the  information  was  given  by  the  plaintiff  to  the  defen-  v. 

dant;  nor  that  Pngh,  Matthewsi  and  Williams,  were  guilty 
of  the  murder;  nor  that  they  were  convicted  in  consequence 
of  the  information  given  by  the  plaintiff  The  third  count 
was  similar  to  the  first,  except  that  it  omitted  the  clause 
respecting  the  procuring  of  a  pardon  for  an  accomplice, 
and  that  it  did  not  aver  that  the  plaintiff  was  not  the  per- 
son who  committed  the  offence;  and  that  it  did  not  state 
that  J«  P.,  J.  M.,  and  W.  W.  were  convicted  in  conse- 
quence of  the  mformation  given  by  the  plaintiff.  The 
fourth  count  was  similar  to  the  second,  omitting  that  part 
which  related  to  the  procuring  a  pardon  for  an  accomplice, 
and  the  averment  that  the  plaintiff  had  not  committed  the 
offence. 

Thejijih  count  stated,  that  before  the  making  of  the  pro- 
mises in  that  and  the  two  next  counts  mentioned,  the  body 
of  Walter  Carwardine  had  been  found  in  the  river  Wye, 
with  marks  of  violence  on  his  person,  so  as  to  give  reason 
to  believe  that  he  had  been  murdered ;  and  that,  for  the 
better  apprehending  and  bringing  to  justice  the  person  or 
persons  concerned  in  the  murder,  the  defendant  "pro- 
mned  that  whoever,  except  the  party  who  actually  com- 
nitted  the  offence,  would  give  sndi  information  as  would 
lead  to  a  discovery  of  the  murder  of  the  said  Walter 
Carwardine,  should,  on  conviction,  receive  a  reward  of  SOL 
The  plaintiff  then  averred,  that  she,  not  being  the  party 
who  actually  committed  the  oflfenee,  "  did  give  such  infor- 
mation as  led  to  the  discovery  of  the  murder  of  the  said 
Walter  Carwardine;"  and  that,  at  the  Hereford  Assizes, 
on  the  aOth  March,  1882,  J.  P.,  J,  M.,  and  W.  W.,  were 
convicted  of  the  murder;  of  all  which  the  defendant  had 
notice,  whereby  he  became  liable  to  pay  the  plaintiff  90/., 
but  had  refused  to  do  so. 

The  sixth  count  was  similar,  omitting  the  exception  of 
the  person  who  actually  committed  the  offence,  and  the 
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1833.        averment,  that  the  plaintiff  had  not  committed  it*    The 
^^^     ^      seventh  count  stated,  that,  in  consideration  that  the  plain* 

Williams 

V.  tiff  had  given  such  information  as  had  led  to  a  discovery 

Carwardiwb.  ^f  ^|jg  murder,  the  defendant  promised,  that,  "  on  con- 
viction he  would  pay  her  the  sum  of  SO/."  It  then  stated 
the  conviction  of  J.  P.,  J.  M.,  and  W.  W.«  as  in  the  former 
counts.  The  eighth  count  was  for  work  and  labour^  mo- 
ney paid,  money  had  and  received,  and  on  an  account 
stated.     Plea — General  issue. 

On  the  part  of  the  plaintiff  it  appeared,  that  the  brother 
of  the  defendant  had  been  murdered  at  Hereford  on  the 
£4th  of  March,  1831,  and  that  his  body  was  found  in  the 
Viver  Wye,  on  the  12th  of  April;  and  that,  on  the  25th  of 
April,  the  defendant  caused  the  following  handbill  to  be 
published: — 

"  Ten  pounds  reward  and  twenty  pounds  reward. 
Whereas,  Walter  Carwardine,  late  of  Broxwood,  in  the 
county  of  Hereford,  farmer,  was,  on  the  night  of  the 
24th  of  March  last,  or  early  on  the  following  morning, 
robbed  of  a  5/.  Kington  and  Radnorshire  bank  note,  at  a 
house  of  ill  fame  in  Quaker's  Lane,  in  the  city  of  Here* 
ford ;  and  the  body  of  the  said  Walter  Carwardine  was 
found  in  the  river  Wye  on  the  12th  day  of  April  instant, 
with  marks  of  violence  on  his  person,  and  there  is  great 
reason  to  .believe  that  he  was  murdered.  And  whereas 
Sarah  Coley,  late  of  the  city  of  Worcester,  single  woman, 
is  charged  on  oath  with  having  committed  such  robbery, 
and  being  privy  to  or  concerned  in  such  murder,  whoever 
will  apprehend  the  said  Sarah  Coley,  and  lodge  her  in 
any  one  of  his  Majesty's  gaols,  shall  receive  a  reward  of 
10/./  and  whoever  will  give  such  information  as  may  lead 
to  a  discovery  of  the  murder  of  the  said  Walter  Carwar* 
dine,  shall,  on  conviction,  receive  a  reward  of  SOL;  and 
any  person  concerned  therein,  or  privy  thereto,  (except  the 
party  who  actually  committed  the  offence),  shall  be  entitled 
to  such  reward,  and  every  exertion  used  to  procure  a 
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V. 
CARWARDINtt» 
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pardon^      [Here  followed  a  description  of  Sarah  Coley.]         1833. 
Information  to  be  giveUi  and  application  for  the  above  re- 
ward to  be  made^  to  Mr.  William  Carwardine,  Holmer, 
near  Hereford,  or  to  Mr.  Watkyns,  solicitor,  Hereford. 
«  Hereford,  April  25,  1831." 

It  further  appeared,  that,  at  the  Hereford  Summer  As- 
sizes of  1831,  two  persons,  named  Pugh  and  Connop,  were 
tried  for  the  murder,  and  acquitted,  the  plaintiff  having 
been  examined  as  a  witness  against  them;  and  that,  short- 
ly after  that  time,  the  plaintiff  having  been  dreadfully 
beaten  by  William  Williams,  and  thinking  herself  not 
likely  to  recover  from  the  violence  she  received,  she  made 
a  disclosure  to  Mr.  Howells,  the  swordbearer  of  the  city 
of  Hereford,  in  consequence  of  which,  she,  on  the  S3rd  of 
August,  made  the  following  deposition  before  Mr.  Milton, 
a  magistrate — **  The  voluntary  statement  of  Mary  Anne 
Williams,  made  this  23rd  day  of  August,  1831,  before  me, 
one  of  his  Majesty's  justices  of  the  peace  in  and  for  the 
said  city,  who,  on  her  oath  saith,  that,  in  consequence  of 
her  miserable  and  unhappy  situation,  and  believing  that 
she  has  not  long  to  live,  she  makes  this  voluntary  state- 
ment to  ease  her  conscience,  and  in  hopes  of  forgiveness 
hereafter.  That,  on  Thursday  night  in  the  assize  week, 
in  the  month  of  March  last,  between  the  hours  of  eleven 
and  twelve  o'clock,  I  went  into  Joseph  Pugh's  house,  in 
Quaker's  Lane,  and  there  saw  Susan  Connop,  Sarah  Co- 
ley,  Susan  Reignart,  Mr.  Webb,  the  butcher,  and  Walter 
Carwardine*  After  drinking  with  them,  I  left  the  house 
with  Mr.  Webb.  I  walked  as  far  as  the  King's  Head  Inn, 
in  Broad  Street;  I  returned  by  the  way  of  Eign  Street  to 
the  end  of  Quaker's  Lane,  by  Eign  Gate  Turnpike.  I 
went  along  the  lane  as  far  as  the  gate  of  Mr.  Thomas  the 
coachmaker's  meadow  opposite  to  the  Cross  Lane,  where 
I  heard  a  noise.  I  there  saw  Joseph  Pugh,  William  Wil- 
liams, a  man  of  the  name  of  Matthews,  and  Sarah  Coley. 
I  heard  Mr.  Carwardine's  voice  very  plain.     He  said, 

VOL.  V.  p  p 
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1833.        '  For  God's  sake  do  not  murder  me.'    I  heard  Coley  say, 
"     "     ^      *  I  have  got  his  blunt,  and  if  you  will  keep  secret  V\l  treat.' 
v.  Williams  said, '  We  will  soon  put  him  out  of  the  way.'    I 

then  heard  a  dreadful  blow,  and  Mr.  Carwardine  fell  on 
the  ground  on  his  back.  I  distinctly  heard  two  long  deep 
groans,  as  if  he  was  dying.  I  did  not  hear  him  speak. 
After  a  moment  Williams  saw  me,  he  ran  to  me,  and 
forced  me  into  the  turnpike  road,  near  Eign  Gate;  Wil- 
liams ran  back  along  the  lane  to  the  Cross  Lane ;  I  went 
along  the  turnpike  road  to  the  Red  Lion  Inn,  turned  up 
Townditch  Lane  into  the  Cross  Lane,  but  no  one  was  there. 
1  went  into  Quaker's  Lane,  by  the  end  of  the  bam,  and 
listened.  I  heard  Pugh,  Williams,  Matthews,  and  Coley, 
about  Mr.  Thomas's  house,  the  carpenter,  three  parts 
down  the  lane,  towards  the  tan  yard,  I  distinctly  heard 
Pugh  curse  his  eyes,  and  say,  ^  Go  on.'  Coley  said, '  Don't 
talk  so  loud;  don't  be  in  a  hurry.'  I  was  very  much 
frightened,  and  I  got  into  the  house,  and  went  to  bed. 

"  (Signed)  Mary  Anne  Williams. 
"  Sworn  before  me, 
William  Milton." 

The  record  of  the  conviction  of  William  Williams,  Jo- 
seph Pugh,  and  John  Matthews,  was  put  in;  and  it  was 
admitted  that  there  had  been  a  demand  of  the  reward  on 
the  behalf  of  the  plaintiff. 

Curwoodt  for  the  defendant. — It  is  clear,  that  any  per- 
son, who,  in  consequence  of  this  handbill,  fairly  gave  evi- 
dence that  led  to  the  discovery  of  the  murderers,  would 
be  entitled  to  the  reward;  but,  in  this  case,  it  is  manifest 
that  the  disclosure  was  made  from  other  motives.  Shortly 
after  the  finding  of  the  body  of  the  deceased  there  was 
an  inquest,  and  after  that  Pugh  and  Connop  were  tried; 
and,  previous  to  that  trial,  the  plaintiff  made  a  deposition, 
which  was  totally  unlike  what  she  stated  in  her  second  de* 
position,  which  has  been  read.     After  the  first  trial,  she 
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was  severely  beaten  by  Williams^  and,  being  apprehensive 
of  death,  she  made  a  disclosure.    Does  she  do  thb  in  con-     _ 

Tf  ILLIAMS 

sequence  of  the  handbill?    No.    From  other  and  quite  v. 

different  motives.    The  handbill  is  published  in  April,     a^vaediiib. 
and  she  makes  the  disclosure  in  August.    If  it  was  not 
the  handbill,  but  other  circumstances,  which  operated  on» 
her  mind,  there  is  no  contract  between  these  parties:  in- 
deed, her  second  deposition  was  of  so  little  value  that  the 
magistrate  would  not  act  upon  it,  not  only  on  account  of 
her  previous  character,  but  on  account  of  her  having  be- 
fore made  a  different  statement.    The  declaration  states, 
that  she,  confiding  in  the  promise  contained  in  the  hand- 
bill, made  a  disclosure.  This  is,  I  submit,  a  case  of  what  , 
in  the  civil  law  is  called  polidiaiion^  that  is,  an  offer  by 
one  party  not  accepted  by  the  other. 

Mr.  Justice  J*  Parke. — Have  you  any  authority  for 
your  position  as  to  the  motive?  The  terms  of  the  handbill 
are,  that "  Whoever  will  give  such  information  as  may 
lead  to  a  discovery,'*  is,  on  conviction,  to  receive  the  re- 
ward. If  this  information  had  not  been  given,  these  men 
would  not  have  been  convicted. 

The  first  deposition  made  by  the  plaintiff,  on  the  19th 
of  April,  1831,  was  put  in:  it  was  as  follows — *'Mary 
Anne  Williams  states,  that,  on  Thursday  night  in  the  as- 
size week,  between  half-past  ten  and  eleven  o'clock,  she 
went  into  Joseph  Pugh's  house  in  Quaker's  Lane;  when 
she  went  in  she  saw  Susan  Connop,  a  tall  girl,  a  little  girl, 
a  lusty  man  sitting  in  a  great  chair,  and  Mr.  Webb,  the 
butcher.  They  were  drinking  spirits;  witness  staid  there 
half  an  hour,  and  left  there  the  persons  whom  she  has  de- 
scribed. She  went  into  the  town;  as  she  came  back  she 
saw  the  same  man  that  she  has  described  as  the  lusty  man, 
standing  at  the  comer  of  Mr.  Thomas  the  coachmaker's 
building.  A  gentleman  went  by,  and  spoke  to  this  man, 
andsaid, '  Why,  Mr.  Carwardine,  what  brings  you  there?' 
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1333         He  said,  in  answer, '  Why,  how  the  devil  do  you  know  my 
name?*    The  gentleman  answered,  *  Oh,  I  know  you  very 
well/    This  was  very  near  twelve  o'clock ;  witness  does 
Carwardinb.   qqu  think  it  had  struck  twelve." 

» 

#  Mr.  Howells,  in  answer  to  a  question  put  by  the  learned 
Judge,  said,  that  the  second  deposition  of  the  plaintiff  was 
the  material  information  that  led  to  the  discovery  of  the 
murderers;  but  he  also  stated  that  the  plaintiff  did  not 
attend  the  inquest;  and  that  the  magistrate  declined  grant- 
ing any  warrant  upon  her  statement,  unless  some  other 
person  was  brought  to  confirm  it;  and  that  a  person, 
named  Elizabeth  Powell,  was  sent  for^  and  she  confirmed 
the  statement  in  many  respects. 

Ludlow,  Serjt.,  amicus  curus. — In  a  case  tried  before 
Lord  Chief  Justice  Gibbs,  at  Bristol,  which  was  an  action 
for  a  reward,  his  Lordship  laid  down,  that,  either  the  per- 
son claiming  t)ie  reward  must  shew  a  title  to  it  in  himself 
alone,  or  all  who  are  concerned  in  making  the  disclosure 
must  join  in  bringing  the  action. 

Talfourd,  Serjt.,  for  the  plaintiff. — My  client  gives  the 
information,  and  a  conviction  follows.  If  the  case  went  to 
the  full  extent  of  the  doctrine  stated  by  Mr.  Serjt.  Lud- 
low,  no  one  could  recover  unless  he  or  she  were  the  only 
witness  examined.  I  submit  that  the  plaintiff  was  the  sole 
moving  cause ;  and  that  the  person  who  gives  the  first  in- 
formation, is  the  one  who  leads  to  a  discovery. 

Mr.  Justice  J.  Parke. — ^The  person  who  makes  the  first 
disclosure  is  certainly  the  person  who  leads  to  a  discovery ; 
for,  if  she  had  said  nothing,  no  discovery  would  have  been 
made. 

Talfourd,  Serjt — ^If  the  plauitiff  had  herself  known  no- 
thing, but  had  said  A.  B.  knows  all  about  it,  and  that  had 
led  to  a  discovery,  it  would  haye  been  sufficient. 
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Mr.  Justice  J.  Parke. — There  is  only  one  reward  to  be        ^833 
paid.     If  two  persons  had  come  together  to  give  the  in« 
formationj  the  action  must  have  been  joint;  but,  as  the 
.plaintiff  alone  gave  the  first  information,  she  alone  is  enti-   Carwardime. 
tied  to  the  reward. 

CurtDood. — There  is  then  the  question  of  motive.  In 
the  declaration  it  is  averred,  that  the  plaintiff, "  confiding** 
in  the  promise^  gave  certain  information,  which  is  alleging 
that  as  the  motive. 

Taifourd,  Seijt. — ^That  b  mere  form  of  pleading,  the 
same  as  the  words  **  fraudulently  contriving  and  intending.'* 

Mr.  Justice  J.  Parke. — If  the  plaintiff  comes  within  the 
conditions  of  the  handbill,  I  think  she  is  entitled,  to  the 
reward.  The  jury  will  probably  find  that  the  SOL  was  , 
not  the  motive.  We  may,  I  thinks  assume  that  it  was  not. 
The  motive  was  the  state  of  her  own  feelings.  My  opinion 
is,  that  the  motive  is  not  material ;  and  that,  if  she  comes 
within  the  terms  of  the  handbill,  that  is  sufficient. 

Curwood. — ^Wili  your  Lordship  give  me  leave  to  move 
to  enter  a  nonsuit? 

Mr.  Justice  J.  Parke. — ^Yes;  I  will  give  you  leave  to 
move.  It  is  to  be  taken  as  found  by  the  jury,  that  the 
plaintiff  gave  the  information  which  led  to  the  discovery 
of  the  murderers;  but  that  she  did  not  give  that  informa- 
tion for  the  sake  of  the  SOL  reward,  nor  in  consequence  of 
the  handbill,  but  firom  stings  of  conscience. 

Verdict  for  the  plaintiff— -Damages  SO/. 
Talfaurdf  Serjt.,  and  Godson,  for  the  plaintiff. 
Curwood  and  C  Phillips,  for  the  defendant. 

V 

[Attornies — Ball,  and  Watkyns*'] 
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^— .— ^  COURT  OF  KINGS  BENCH. 

Williams  r^    «      .  -i 

V.  [In  Bank.] 

Carwardimb. 

BEFORE  DENMANi  C.  J.,   LITTLEDALE|  J.  PARKB|  AND 

PATTESON,  JS. 

April  iStL  CurtDOod  moved  for  a  rule  to  shew  cause  why  a  non- 
suit should  not  be  entered,  on  the  ground  that  the  plain- 
tiff was  not  a  meritorious  informer;  and  that  she  sued  on  a 
contract  which  had  in  effect  been  negatived  by  the  finding 
of  the  jury. 

Denman,  C.  J. — ^Was  any  doubt  suggested  as  to  whe- 
ther the  plaintiff  knew  of  the  handbill  at  the  time  of  her 
making  the  disclosure? 

Curwood. — She  must  have  known  of  it,  as  it  was  placard- 
ed all  over  Hereford,  the  place  at  which  she  lived. 

Mr.  Justice  J.  Parke, — ^I  take  this  to  have  been  a  con- 
tract with  any  one  who  did  the  thing. 

Mr.  Justice  Littledale. — ^If  the  person  knows  of  the 
handbill  and  does  the  thing,  that  is  quite  enough.  It  does 
not  say,  whoever  will  come  forward  in  consequence  of  this 
handbill. 

Demman,  C.J. — As  the  plaintiff  is  within  the  terms  of 
the  handbill,  she  is  entitled  to  the  reward- 
Mr.  Justice  Patteson. — The  plaintiff  being  within  the 
terms,  her  motive  is  not  material. 

Rule  refused. 


In  the  case  of  FdUck  ▼.  Barber^  who  would  giTe  information  where 

1 M.  &  S.  108,  where  an  adTertise*  the  child  was,  so  as  that  it  might 

ment  respecting  a  stolen  child  be  restored  to  its  parents,  and  the 

promised  a  reward  to  the  person  plaintiff  oommamcated  to  the  de- 
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fendant  her  suspicion  where  the 
child  was,  io  order  to  put  the  mat- 
ter into  his  hands/or  his  benefit,  if 
he  chose  to  run  the  risk,  and  the 
child  was  afterwards  restored  to 
its  parents  by  the  exertions  of  the 
defendant  acting  on  the  plaintiff 's 
communication: — Held,  that  the 
plaintiff  could  not  recover  from 
the  defendant  to  whom  the  reward 
had  been  paid,  rither  the  whole  or 
any  portion  of  it.    In  the  case  of 

V.  Ernst,  3  Went.  Plead.  30, 

a  party  by  handbill  offered  that 
"  whoever  would  apprehend  N.  K., 
or  fpve  such  information  to  S.  W, 


as  might  be  the  means  of  his  bdng 
apprehended,  should  receive  a  re- 
ward of  fifty  guineas."  The  plain- 
tiff gave  the  information  to  S.  W., 
but  the  defendants  refused  to  pay 
the  reward  to  the  plidntiff,  because 
they  had  paid  it  to  the  person  who 
had  apprehended  N.  K.,  and  they 
relied  on  this  as  an  answer  to  the 
plaintiff's  claim;  but  Lord  Kenyan 
held,  that  the  plaintiff  was  entitled 
to  recover,  and  that  both  the  plain- 
tiff and  the  person  who  apprehend- 
ed N.  K.  were  entitled  to  a  reward 
of  fifty  guineas. 


1833. 


Williams 

V. 

Carwardxne. 


March  22nd. 

A  penon's 
being  aavesied 
to  the  land-tBX 


Doe  on  the  demise  of  Stansbury  v.  Arkwrigut. 

£jECTMENT  for  a  wood  and  certain  lands  at  Leo- 
minster. 

The  lessor  of  the  plaintiff  claimed  as  tenant  in  tail,  un-  forcertain  lands, 

*  *  li  not  evidence 

der  the  will  of  Thomas  Stansburyi  the  brother  of  his  great  of  his  seisin  of 

«  A  .1  those  lands. 

grandfather.  if  a  person 

It  appeared  that  the  plaintiffs  grandfather,  Joseph  amh^in"J"* 
Stansbury,  in  the  year  1768,  went  to  reside  in  Pennsylvania,  ^^f  i*  wpnmd 
which  was  then  a  British  colony,  and  that  he  there  con-  that  he  is  the 
tinned  till  the  year  1773,  when  he  came  to  this  country;  ^"eforerany' 
but  that  he  returned  to  Pennsylvania  in  the  following  year.  *^*"«  Juwl^'r 
It  further  appeared,  that  he  came  again  to  England  in  any  other  time 
1783,  to  claim  a  compensation  from  the  British  Govern-  else  being  the 
ment  for  losses  as  an  American  loyalist.  e^dcnw.**' " 

A.  resided  in 
Pennsylvania 

Maule,  for  the  defendant,  objected  that  what  Joseph  before  the  decla- 
ration of  Ame- 
rican indepen- 
dence, and  he  had  a  son  B.,  bom  there  also  before  that  period.    In  1783,  A.  came  to  England  to 
get  compensation  for  his  losses  as  an  American  loyalist     In  1785,  he  returned  to  Pennsylvania, 
where  he  died.     B.  never  was  in  England.    Semble,  that  both  A.  and  B.  were  American  subjects; 
and  that  A.  became  so,  by  returning  to  Pennsylvania  in  1785;  and  that  a  claim  to  landf  could  only 
(if  at  all),  be  made  through  them,  under  the  sUt.  37  Geo.  3,  c.  97,  i.  24. 
What  A.  aaid  in  England,  as  to  why  he  came,  is  evidence. 
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Stansbury  had  told  the  witness  as  to  the  reason  of  his  com- 
ing to  England,  was  not  evidence. 

Mr.  Justice  J.  Parke. — He  comes  to  England,  and  says 
why  he  does  so.  I  cannot  exclude  that.  It  is  evidence  in 
the  same  way,  that,  in  proving  an  act  of  bankruptcy,  we 
hear  what  the  person  says  to  explain  his  acts. 

It  appeared,  that,  in  the  year  1785,  Joseph  Stansbury 
again  returned  to  America,  and  there  remained  to  the  time 
of  his  death.  The  father  of  the  plaintiff  was  born  in  Penn* 
sylvania  in  the  year  177S,  and  resided  there  to  the  time  of 
his  death. 


Talfourdy  Serjt.,  for  the  lessor  of  the  plaintiff,  submit- 
ted, that  the  father  and  grandfather  of  the  lessors  of  the 
plaintiff,  or  at  least  the  latter,  were  to  be  considered  as  Bri- 
tish  subjects;  and  he  cited  the  cases  oi  AuchmtUy  v«  Mtd^ 
caster  (a).  Doe  d.  Thomas  v.  Acklam  (&),  and  Sutton  ▼. 
Sutton  (c),  and  he  further  argued,  that,  if  that  were  not  so, 
the  lessor  of  the  plaintiff  would  be  entitled  to  recover  un- 
der the  provisions  of  the  statute  37  Geo.  3,  c.  97,  ss.  S4<> 
25  (a). 


{a)  8  D.  &  R.  593.  In  that  case 
it  was  held,  that  the  children  of  an 
American  loyalist,  who  continued 
his  allegiance  to  the  crown  of 
Great  Britain  after  the  colonies 
were  separated  from  the  mother 
country,  and  settled  in  America, 
were  entitled  to  take  lands  by  de- 
scent in  England  within  the  oper- 
ation of  the  Stat.  4  Geo.  2,  c.  21, 
as  natural  bom  subjects  of  the 
crown  of  Great  Britain. 

(6)  4  D.  &  R.  394.  In  that  case 
it  was  held,  that  a  person  bom  in 
the  United  States  of  America  since 
the  treaty  of  1783,  by  which  those 
states  were  acknowledged  by  this 
country  to  be  free,  soyereign,  and 


independent,  is  an  alien,  and  can- 
not take  lands  by  descent  in  Eng- 
land. 

(c)  1  Buss.  &  Mylne,  063.  In 
that  case  it  was  held,  that,  under 
the  treaty  of  1794,  between  Great 
Britain  and  America,  and  the  stat. 
37  Geo.  3,  c.  97»  American  citi- 
zens who  held  lands  in  Great  Bri- 
tun  on  the  28th  of  October,  1796, 
and  their  heirs  and  assigns,  are  at 
all  times  to  be  considered,  so  far 
as  regards  those  lands,  not  as  ali- 
ens, but  as  native  subjects  of 
Great  Britain. 

(a)  By  S.24,  after  reciting  that 
whereas  by  the  9th  article  of  the 
treaty  between  Great  Britain  and 
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The  declaration  of  the  independence  of  the  United 
States  of  America  was  in  the  year  1778|  and  the  treaty 
between  the  United  States  and  this  country  was  in  the 
year  178S. 

The  lessor  of  the  plaintiff  had  been  naturalised  by  a 
private  act  of  Parliament  passed  in  the  year  1827,  and  by 
this  he  was  empowered  by  express  words  to  take  lands, 
either  by  descent  or  purchase. 

To  prove  that  Thomas  Stansbury  was  seised  of  the 
woodi  a  witness  was  called,  who  stated  that  he  saw  a  man 
named  Brown,  who  was  since  dead,  felling  timber  there. 


577 


1853. 


Busby 9  for  the  lessor  of  the  plaintiff  wished  to  ask  what 
Brown  had  said  as  to  who  was  the  owner  of  the  wood. 


the  United  States  of  America,  *  it 
was  agreed  that  British  subjects 
who  then  held  lands  in  the  territo- 
ries of  the  sidd  United  States,  and 
American  citizens,  who  then  held 
lands  in  the  dominions  of  his  Ma- 
jesty, should  continue  to  hold  them 
according  to  the  nature  and  tenure 
of  their  respective  states  and  titles 
therein,  and  might  grant,  sell,  or 
devise  the  same  to  whom  they 
should  please,  in  like  manner  as  if 
they  were  natives,  and  that  neither 
they  nor  ,their  heirs  or  assigns 
should,  so  far  as  might  respect  the 
Bud  lands  and  the  legal  remedies 
incident  thereto,  be  regarded  as 
aliens  {*  it  is  enacted,  **  that  all 
lands,  tenements,  and  heredita- 
ments, in  the  kingdom  of  Great 
Britain,  or  the  territories  and  de- 
pendencies thereto  belonging, 
which,  on  the  said  twenty-eighth 
day  of  October,  one  thousand  seven 
hundred  and  ninety-five  (being  the 
day  of  the  exchange  of  the  ratifi- 
cation of  the  said  treaty  between 
his  Majesty  and  the  said  United 


States),  were  held  by  American 
citizens,  shall  be  held  and  eigoyed, 
granted,  sold,  and  devised,  accord- 
ing  to  the  stipulations  and  agree- 
ments contained  in  the  said  arti- 
cle ;  any  law,  custom,  or  usage  to 
the  contrary  notwithstanding.** 

By  sect.  25  it  is  provided, "  That 
nothing  herein  conUuned  shall  ex- 
tend, or  be  construed  to  extend,  to 
give  any  right,  title,  or  privilege  to 
any  person,  not  being  a  natural- 
bom  subject  of  this  realm,  which 
such  person  would  not  have  been 
entitled  to  if  this  act  had  not  been 
made,  other  than  and  except  such 
rights,  titles,  and  privileges  as  shall 
be  necessary  for  tiie  true  and  faith- 
ful performance  of  the  stipulations 
in  the  said  article  contuned,  accord- 
ing to  the  true  intent  and  meaning 
thereof,  or  to  give  to  any  person, 
not  being  dther  a  natural-bom 
subject  of  this  realm,  or  a  citizen  of 
the  siud  United  States,  any  right, 
titie,  or  privilege,  to  which  such 
person  would  not  have  been  enti- 
tied  if  this  act  had  not  been  made/' 
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Maule,  for  the  defendant,  objected. 

Dob 

4.  Mr.  Justice  J.  Parke, — He  exercised  an  act  of  owner- 

^"''^        shipi  and  he  is,  therefore,  primdfeme  owner.    And  what 
AaKwuoHT.    ]|e  says  as  to  any  one  else  being  the  owner,  is  a  declaration 
to  cut  down  his  own  title. 

Matde. — He  was  a  mere  workman. 

Mr.  Justice  J.  Parke* — I  do  not  know  that  he  was  only 
a  workman,  except  from  what  he  may  have  said. 

R.  V.  Richards. — ^Your  Lordship  will  only  hear  what 
he  said  at  the  time. 

Mr.  Justice  J.  Parke. — ^Yes;  what  he  said  at  any  time. 

The  question  was  put;  but  it  did  not  appear  that  Brown 
had  ever  stated  whose  the  wood  was. 

To  prove  a  seisin  of  the  whole  of  the  property  in  Thomas 
Stansbury,  the  duplicate  land-tax  assessments  were  pro- 
duced by  the  clerk  of  the  peace;  and  by  these  it  appeared 
that  Thomas  Stansbury  was  assessed  to  the  land-tax ;. and 
that  the  name  of  the  defendant  in  the  subsequent  land-tax 
assessments  had  been  substituted  for  that  of  Thomas 
Stansbury. 

Mr.  Justice  J.  Parke. — I  do  not  think  these  assessments 
are  evidence  of  seisin.  However,  I  will  leave  them  to  the 
jury  to  take  into  their  consideration;  and,  if  they  find  the' 
seisin,  which  I  expect  they  will,  I  shall  nonsuit  the  plain- 
tiff^, with  leave  to  move  to  enter  a  verdict,  if  the  Court  shall 
think  there  was  any  evidence  of  seisin  to  go  to  the  jury. 

The  jury  found  the  seisin,  and  the  plaintiff 
was  nonsuited,  with  leave  to  move  to  enter 
a  verdict. 
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Mr.  Justice  J.  Parke. — I  should  say  upon  this  evidence, 
that  the  lessor  of  the  plaintiff's  father  and  grandfather 
were  American  subjects  (a);  and,  that  the  latter  became 
American  when  he  went  back  in  the  year  1785;  and  then 
the  case  would  turn  on  the  stat  37  Geo.  3,  c.  97. 

Talfourd,  Serjt.,  and  Busby,  for  the  lessor  of  the 
plaintiff. 

Matde  and  R.  V.  Bickards,  for  the  defendant. 
[Attomies — Boy  4"  Fowler^  and  Auttin  Sf  Co.] 


In  the  ensuing  term,  Tatfourd,  Serjt.,  moved  to  set 
aside  the  nonsuit  in  pursuance  of  the  leave  given;  but  the 
Court  of  King's  Bench  refused  a  rule,  being  of  opinion 
that  the  duplicate  land-tax  assessments  were  not  evidence 
of  the  seisin  of  Thomas  Stansbury. 


(a)  By  the  stat.  7  Ano.  c.  5,  4 
Geo.  2,  c.  21,  and  13  Geo.  3,  c.  21, 
all  cluldreu  born  out  of  the  King's 
ligeance,  whose  fathers  or  grand- 
fathers by  the  father's  nde  were 
natural  bom  subjects,  are  to  be 
deemed  natural  bom  subjects 
themselves,  unless  their  said  ances- 
tors were  attainted  or  banished 
beyond  sea  for  high  treason,  or 
were  at  the  time  of  the  births  of 


such  children  in  the  senrice  of  a 
prince  at  enmity  with  Great  Bri- 
tun.  But  the  grandchildren  of 
audi  ancestors  are  not  to  be  pri- 
vileged in  respect  of  the -alien's 
duty,  unless  they  be  within  the 
realm,  and  take  an  oath,  &&,  nor 
are  they  enabled  to  claim  any  es- 
tate or  interest,  unless  the  daim  be 
made  within  five  years  after  the 
same  shall  accrae. 


Rex  e.  The  Inhabitants  of  St.  Weonard's. 


March  23n/. 


Indictment  for  the  non-repair  of  a  highway.  The  a  road  had  been 
indictment  stated  it  to  be  a  highway  for  horses,  coachesi  IS£h*tn*d  pcr- 
carts,  and  other  carriages.  >o°*  on  hone- 

back  had  used 

it,  but  there  was 

no  evidence  that 

any  carriage  had  ever  gone  along  the  whole  length  of  itz^^TeU;  that  the  pariah  could  not  be  con- 

Ticted  of  non-repair  of  it  on  an  indictment  stating  it  to  be  a  highway  for  carriages;  and  that  thert 

should  have  been  a  count  in  the  indictment  chaiging  It  to  be  a  way  for  horses. 
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1833.  It  appeared  that  the  road  had  been  repaired  by  the 

parish  of  St.  Weonard's,  and  that  persons  on  horseback 
had  frequently  passed  all  along  it;  but  there  was  no  evi- 
sI'weom'ard'b  de°<^^  that  any  carriage  had  ever  gone  along  the  whole 

length  of  it,  although  there  was  evidence  that  carts  had 
been  seen  at  one  end  of  it»  which  would  lead  them  also  to 
a  farm-house  which  was  near  to  that  end. 

Mr.  Justice  J.  Parke. — There  is  no  count  charging 
this  as  a  bridle  road.  The  evidence  of  repair  would  shew 
it  to  be  a  parish  road,  but  that  might  be  for  horses  only. 
There  is  no  evidence  of  a  carriage  ever  having  gone  all 
along  it;  and,  as  to  the  carts,  they  might  be  merely  going 
to  the  farm. 

LudloWf  Serjt.,  for  the  prosecution. — Does  not  your 
Lordship  think,  that,  upon  thb  indictment,  the  defendants 
may  be  convicted  if  it  was  a  road  for  horses? 

Mr.  Justice  J.  Parke. — Not  without  a  count  charging 
that  it  was  a  road  for  horses.  The  defendants  must  be 
acquitted. 

Verdict — ^Not  guilty. 

LudloWf  Serjt,  and  Justice^  for  the  prosecution. 

R.  V.  Richards  and  Burmester,  for  the  defendants. 

lAiiovmei^Cooke,  and  CoOtnf.] 
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MONMOUTH  ASSIZES. 


BEFORE  MR.  JUSTICE  TAUNTON. 


Protheroe  V.  Mathews.  ..     , 

March  26M. 

X  RESPASS,  for  shooting  a  dog  (a).     Pleas — Firsts  The  wrvsnt  of 
general  issue.     The  second  plea  stated  in  substance,  that  JJldcrt'TOrk  *" 
Sir  Charles  Morgan  was  possessed  of  an  ancient  park^  nMy  justify 
and  that  the  dog  was  hunting  and  chasing  divers  deer  in  dog  that  is 
that  park,  and  that  the  defendant,  as  the  servant  of  Sir  deer  "dthough 
Charles  Morgan,  and  by  his  command,  "  for  the  preserva-  "^^  ^tbe?b- 
tion  of  the  said  deer,  and  to  prevent  the  said  dog  from  soiuteiy  necet- 

1  lit  .     1     ••    ,         sMry  for  the  pre- 

contmumg  to  hunt  and  chase  the  same  respectively,   shot  servation  of  the 
the  dog.    The  third  plea  stated  a  grant  of  park  and  free  Sji^nfma*' 
warren  by  King  James  the   First  in  the  locus  in  quo;  ^^^%^*^^^ 
that  there  were  deer  there ;  and  that  the  dog  was'on  the  the'dog  may 
land,  hunting  and  chasing  them  (6).    The  fourth  plea  was  chasing^deer"  t 

the  moment 

when  it  was 

shot,  if  the  chasing  of  the  deer  and  the  shooting  the  dog,  were  all  one  and  the  same  transaction. 


(a)  The  first  count  of  the  de» 
claration  was  for  shooting  and 
wounding  a  dog  called  a  setter, 
and  another  dog.  The  second 
count  was  for  stabbing  a  pointer, 
a  setter,  and  another  dog.  The 
third  for  killing  three  dogs.  The 
fourth,  for  taking  and  seizing 
three  dogs,  and  convevting  them 
to  the  defendant's  use.  The  plead- 
ings were  therefore  all  framed  as 
if  there  had  been  more  than  one 
dog  injured,  which  was  not  the 
fact. 

(6i  As  the  form  of  this  plea 
may  be  useful  to  the  profession, 
we  have  subjoined  it.  *'  And  for  a 
further  plea  as  to  the  said  sup- 
posed trespasses  in  the  introduc- 


tory part  of  the  said  second  plea 
mentioned,  and  in  that  plea  justi- 
fied, the  said  defendant  by  like 
leaTe  of  the  Court  first  had  and  ob- 
tuned,  says,  that  the  said  plaintiff 
ought  not  to  hare  or  muntain  his 
aforesaid  action  thereof  against 
him,  because  he  says,  that,  at  the 
respective  times  of  committing 
the  said  supposed  trespasses  in 
the  introductory  part  of  this  plea 
referred  to,  the  said  dogs  in  the 
said  first  and  third  counts  respec- 
tively mentioned  were  in  and  up- 
on certain  lands  in  the  county 
aforesaid;  and  that  the  said  Sir 
Charles  Morgan,  Bart.,  long  be- 
fore any  of  the  said  times  when 
&c.  in  Uie  first  and  third  counts 
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IQQQ        similar  to  the  second^  except  that  it  stated  the  park  to 
have  been  a  *'  lawful  park/'  instead  of  an  ancient  park. 


Protheroe 

9. 

Mathews. 


mentioned,  and  at  those  times 
respectively,  was,  and  from  thence 
hitherto  hath  been  and  still  is 
lawfully  possessed  of  the  said 
lands,  with  the  liberties,  franchis- 
es, and  appurtenances  thereto 
belonging,  or  in  anywise  apper- 
taining; and  the  said  defendant 
saith,  that,  long  before  any  of  the 
said  times  when  &c.,  and  before 
the  said  Sir  C.  Morgan  was  pos- 
sessed of  the  said  lands,  or  had 
any  estate  or  interest  therein,  and 
at  the  time  of  the  making  and 
sealing  of  the  letters  patent  here- 
inafter mentioned,  to  wit,  on  the 
1st  day  of  December,  in  the  I4th 
year  of  the  reign  of  his  Majesty, 
King  James  the  First,  formerly 
King  of  England,  one  Sir  Wil- 
liam Morgan,  Knight,  was  seised  in 
his  demesne  as  of  fee  of  and  in  the 
said  lands;  and  that,  before  any  of 
the  said  times  when  &c.  in  the 
said  first  and  third  counts  men- 
tioned, to  wit,  on  the  day  and 
year  last  afores^d,  his  said  Ma- 
jesty, King  James  the  First, 
by  his  letters  patent,  sealed  with 
the  great  seal  of  England,  and 
duly  enrolled,  and  now  remaining 
of  record  in  his  Majesty's  High 
Court  of  Chancery,  (an  exempli- 
fication of  the  enrolment  there- 
of, sealed  with  the  great  seal  of 
England,  the  defendant  brings 
here  into  Court,  according  to 
the  form  of  the  statute  in  such 
case  made  and  provided),  of  his 
special  grace,  certain  knowledge, 
and  mere  notion,  did  grant  for 
himself,  his  heirs  and  successors, 
unto  the  said  Sir  William  Mor- 
gan, Knight,  his  heirs  and  as- 


ugns,  and  every  of  them,  that  he 
the  sud  Sir  ^^liam  Moigan, 
Knight,  his  heirs  and  assigns,  and 
every  of  them,  should  for  ever  have 
free  warren  in  the  said  lands;  and 
his  said  Majesty,  James  the  First, 
did,  by  his  sidd  letters  patent, 
further  give  and  grant  for  lumself, 
his  heirs  and  successors,  unto  the 
said  Sir  M^iam  Morgan,  Knight, 
his  heirs  and  assigns,  lus  said  late 
Majesty's  full,  free,  and  entire 
license,  power,  and  authority  from 
time  to  time  for  ever,  and  at  his 
and  thdr  pleasure,  to  make  a 
park  and  parks,  warren  and  war- 
rens, with  ditches,  hedges,  walls, 
pales,  or  in  any  other  manner  to 
have,  hold,  and  enjoy  the  same 
park  or  parks,  warren  or  warrenst 
so  made  and  inclosed,  or  to  be 
made  and  inclosed,  and  in  every 
or  any  of  these  the  liberties,  rights, 
franchises,  prerogatives,  property, 
and  benefit  of  a  pa^k  and  free 
warren.  And  his  said  late  Ma- 
jesty did  further  give  and  grant 
for  himself,  his  heirs  and  succes- 
sors, unto  the  said  Sir  William 
Morgan,  Knight,  his  heirs  and 
assigns,  full,  free,  and  entire  li- 
berty, license,  power,  and  autho- 
rity from  time  to  time,  at  his 
and  their  will  and  pleasure  for 
ever,  to  replenish,  have,  and  keep, 
all  and  singular  the  said  manors 
and  lands,  or  any  part  or  parcel 
thereof,  as  well  inclosed  or  not 
inclosed,  with  stags,  bucks,  does, 
hares,  conies,  pheasants,  partridg- 
es, and  all  other  beasts  and  birds 
soever,  being  of  a  wild  nature; 
and  that  he  the  said  Sir  William 
Morgan,  Knight,  his  heirs  and  as- 


OXFORD.  CIRCUIT,  3  WILL.  IV. 

The  jijlh  plea  stated  the  locuz  in  quo  to  be  the  close  of 
Sir  Charles  Morgan,  and  that  the  dog  was  chasing  the 
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signs,  should  and  might  for  eTer 
thereafter  have,  hold,  and  enjoy 
%vithin  the  said  lands  and  every 
of  them  the  liberties,  rights,  pri- 
vileges, property,  and  benefit  of  a 
park  and  parks,  free  warren  and 
warrens.  And  his  said  late  Ma- 
jesty did,  by  his  sdd  letters  pa- 
tent,  further  order  and  command, 
that  no  person  should  enter  or 
presume  to  enter  into  the  said 
park  or  parks,  free  warren  or 
free  warrens,  or  any  of  them,  to 
shoot,  hunt,  hawk,  chase,  or  in 
any  manner  to  disturb  or  take 
any  thing  there  that  did,  might, 
or  ought  to  belong  to  the  said 
park  or  parks,  warren  or  warrens, 
nor  do  or  commit  any  thing  with- 
in the  same  park  or  parks,  warren 
or  warrens,  that  could  or  might 
be  to  the  damage,  hurt,  or  preju- 
dice of  the  same  park  oi*  parks, 
warren  or  warrens,  or  the  liberties, 
rights,  or  privileges  of  the  same, 
or  any  part  of  them,  without  the 
will  and  license  of  the  said  Sir 
William  Morgan,  Knight,  his 
heirs  or  assigns,  under  the  penal- 
ties in  the  statutes  and  ordinances 
of  the  kingdom  of  England  made 
and  provided  for  the  preserving 
and  keeping  of  parks  and  war- 
rens :  which  said  letters  patent, 
before  and  at  the  times  when  &c., 
were  and  are  still  in  full  force,  vi- 
gour, and  effect,  as  by  the  said 
record  thereof  enrolled  and  now 
remaining  in  the  said  Couri,  of 
Chancery  ^11  more  fully  appear. 
And  the  said  defendant  further 
saith,  that  the  said  Sir  Charles 
Morgan,  before  and  at  the  said 
several  times  when  &c.,  had  cer- 


tun  stags,  bucks,  and  does,  in 
and  upon  the  said  lands ;  and  that 
the  said  dogs  in  the  said  first  and 
third  counts  respectively  mention- 
ed, at  the  said  times  when  &c.  in 
those  counts  respectively  men- 
tioned, were  in  and  upon  the  said 
lands,  hunting  and  chasing  cer- 
tain stags,  bucks,  and  does  of  the 
said  Sir  Charles  Morgan  therein, 
wherefore  the  said  defendant,  for 
the  preservation  of  the  said  stags, 
bucks,  and  does  of  the  said  Sir 
Charles  Morgan,  and  to  hinder 
and  prevent  the  sud  dogs  from 
further  hunting  and  chasing  the 
same  respectively,  as  the  servant 
of  the  said  Sir  Charles  Morgan, 
and  by  his  command,  did,  at  the 
said  time  when  &c.  in  the  sidd  first 
count  mentioned,  shoot  off  and 
discharge  the  sud  gun  in  the  sidd 
first  count  mentioned,  so  loaded 
as  in  that  count  mentioned,  and 
did  then  and  there  shoot  at  and 
agunst  the  said  dogs  in  the  said 
first  count  mentioned,  on  the  said 
lands,  and  did  then  and  there 
hurt  and  wound  the  sud  dogs,  as 
in  the  sidd  first  count  mentioned, 
and  did,  at  the  stud  time  when  &c. 
in  the  sud  third  count  mentioned, 
shoot,  kill,  and  destroy  the  sud 
dogs  in  the  said  third  count  men- 
tioned, on  the  sud  lands,  as  he 
lawfully  might  for  the  cause 
aforesaid,  which  are  the  said  tres- 
passes in  the  introductory  pcurt  of 
this  plea  mentioned  and  referred 
to;  and  this  he  the  said  defendant 
is  ready  to  verify  i  wherefore  he 
prays  judgment,"  &c. 

In  3  Lev.  26,  there  is  the  form 
of  a  plea  of  justification,  for  shoot- 
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deer»  and  because  the  dog  ^'  could  not  otherwise  be  re- 
strained or  hindered  from  running  after>  chasing,  hunting, 
and  killing  the  said  deer,  and  would  otherwise  have  killed 
the  same  respectively,"  the  defendant,  as  the  servant,  &c., 
shot  the  dog.  Replication,  protesting  that  the  locus  was  a 
park,  protesting  the  grant  of  King  James  the  First,  and 
protesting  the  command,  with  de  injurid  as  to  the  residue. 
It  appeared,  that  a  tram-road  for  coal  waggons,  ran 
through  the  park  of  Sir  Charles  Morgan,  and  was  not  in 
any  way  fenced  off  from  the  park ;  this  tram-road  being 
also  used  as  a  footway.  It  further  appeared  that  the  dog 
of  the  plaintiff  had  followed  three  young  women  who 
were  walking  along  this  road ;  and  had  then  run  off  the 
road  and  chased  the  deer,  and  having  done  so  returned 
to  the  women  in  the  tram-road,  and  lay  down ;  this  being 
within  twenty  yards  of  the  gate  by  which  the  women  were 
going  to  leave  the  park;  while  the  dog  was  in  this  situa- 
tion, the  defendant,  who  was  a  servant  of  Sir  Charles 
Morgan,  shot  it.  It  was  proved  that  a  person  named 
Potter  had  told  one  of  the  women  to  take  care  of  the  dog, 
or  he  would  be  shot;  and  that  boards  were  fixed  up  about 
the  park,  stating  that  dogs  found  in  the  park  would  be 
shot 


Maule,  for  the  plaintiff,  cited  the  case  of  Vere  v.  Lord 
Cawdor  (a),  and  submitted  that  the  defendant  could  not 


ing  a  dog  in  a  chase,  where  the 
dog  had  hunted  a  deer  and  killed 
it;  and  in  9  Wentw.  Plead.  66,  is 
a  plea  by  the  bow  bearer  of  a 
forest,  justifying  the  killing  of  a 
dog  that  was  chasing  a  hare  there, 
and  a  very  special  replication 
thereto;  and  in  Richardson's 
*'  Practice  of  the  Common  Pleas," 
p.  484,  is  a  justification  of  the 
shooting  of  a  greyhound,  that 
was  accustomed  to    frequent   a 


park  and  hunt  there. 

(a)  1 1  East,  568.  In  that  case 
it  was  held,  that  a  plea  to  an  ac- 
tion of  trespass  for  killing  the 
pluntiff's  d(^,  cannot  justify  the 
act,  by  stating  that  the  lord  of 
a  manor  was  possessed  of  a  close, 
and  that  the  defendant,  as  his 
gamekeeper,  killed  the  dog  when 
running  after  hares  in  that  close, 
for  the  preservation  of  the  hares; 
such  plea  not  stating  that  it  was 
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justify  the  shooting  of  the  dog>  unless  it  was  absolutely 
necessary  for  the  preservation  of  the  deer. 

Mr.  Justice  Taunton. — That  case  is  very  distinguishable 
from  the  present.  There  are  the  cases  of  Wadhurst  v. 
Damme  (a),  and  Barrington  v.  Turner  (6). 
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necessary  to  kill  the  dog  for  the 
presenration  of  the  hares,  and  not 
stating  that  it  was  the  dog  of  an 
unqoalified  person. 

(a)Cro.Jac.44.  Id  an  action 
for  killing  a  mastiff,  the  defendant 
pleaded,  that  Sir  F.  W.  was  seised 
of  a  warren,  of  which  the  defen- 
dant was  warrener,  and  that  the 
dog  was  divers  times  killing  co- 
nies there,  and  that  finding  him 
there  tempore  quo^  therefore  he 
shot  him.  The  Court  held  the 
justification  good>  "  because,  it 
being  alleged  that  the  dog  used 
to  be  there  killing  conies,  it  is  good 
cause  for  the  killing  him  in  the 
salvation  of  the  conies;  for,  having 
used  to  haunt  the  warren,  he  can- 
not otherwise  be  restrained,**  But 
Yehertouj  J.,  doubted,  as  it  was 
not  alleged  that  the  roaster  was 
tciem  of  the  quality,  or  had  warn- 
ing given  him  thereof.  How- 
ever, Popham,  J.,  said,  '*  The  com- 
mon usage  of  England  is,  to  kill 
all  dogs  and  cats  in  all  warrens, 
as  well  as  any  vermin,  winch 
shews  that  the  law  hath  always 
been  taken  to  be,  that  they  may 
well  kill  tiiem." 

(6)  3  Lev.  28.  This  was  an  ac- 
tion of  trespass,  for  killing  grey- 
hounds. The  defendant  justified, 
for  that  the  greyhounds  chased  a 
fallow  deer  in  his  park,  and  there 
killed  it,  upon  which,  to  prevent 
them  from  doing  other  muchicf 
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there,  he  took  them  and  killed 
them.  The  pluntiff  replied,  that 
the  fallow  deer  was  out  of  the 
park,  on  the  land  of  the  plain- 
tiff, feeding  on  his  grass,  on 
which  he  incited  the  greyhounds 
to  chase  it  off  his  land ;  and  that 
they  pursued  the  fallow  deer  into 
the  park  and  there  killed  it.  The 
defendant  demurred,  and  it  was 
adjudged  that  the  replication  was 
bad,  because  it  did  not  state  that 
the  plaintiff  tried  to  stop  the  grey- 
hounds at  the  side  of  the  park,  or 
to  prevent  their  entrance  into  the 
park.  It  was  then  objected,  that  the 
plea  was  bad,  because,  although 
it  was  not  lawful  to  chase  within 
the  park,  yet,  when  the  defen- 
dant had  taken  the  greyhounds,  he 
ought  not  to  have  killed  them ;  and 
upon  this  point  X«u;if 'f  case  was 
cited;  but,  e  contra,  the  case  of 
Wadhurtt  v.  Damme  was  cited,  and 
the  Court,  after  consideration,gave 
judgment  for  the  defendant.  In 
Lewi^i  case,  2  Rol.  Ab.  567,  tit. 
**  Trespass  Justifiable,"  (L)  2,  it 
b  sfud— ''iSi  home  hunt  ove  tin 
Tumbler  en  mon  Garren,  uncore 
jeo  ne  pois  juttifier  Vocoder  del 
Tumbler  ove  mon  mastife  per  mon 
incitation" 

In  the  case  of  Grant  v.  Hullon, 
1  B.  &  A.,  134,  where  it  appear- 
ed that  a  gamekeeper  was  autho- 
rized by  his  deputation  to  seize 
greyhounds,    setting    dogs,    and 
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Maule. — In  those  cases  the  dogs  were  in  the  act  of 
chasing  the  deer.  The  matter  piit  in  issue  here  is,  that 
"  at  the  said  time"'  the  dog  was  hunting  and  chasing, 
wherefore  the  defendant,  for  the  preservation  of  the  deer, 
and  to  hinder  the  dog  from  further  chasing  the  deery  shot 
the  dog. 

Mr.  Justice  Taunton  (in  summing  up). — It  is  clear  thai 
the  defendant  shot  the  dog;  but  he  justifies  his  having  so 
done,  because  the  dog  was  chasing  the  deer.  The  question 
for  your  consideration  is,  whether  the  dog  was  in  that  situa- 
tion when  the  defendant  shot  it.  It  is  not  essential  that 
the  dog  should  have  been  at  that  very  moment  engaged  in 
chasing  the  deer;  it  is  sufficient  if  the  chasing  of  the  deer 
and  the  killing  the  dog  were  all  one  and  the  same  trana* 
action.  If  you  think  that  the  dog  was  hunting  and  chas* 
ing  the  deer,  and  that  the  defendant  shot  it  to  prevent 
that,  the  defendant  is  entitled  to  a  verdict  It  appears 
that  there  were  notice  boards  fixed  up,  stating,  that  dogs 
would  be  shot;  and  a  person  named  Potter  also  spoke  to 
one  of  the  witnesses  to  the  same  effect;  so  that  ample  no- 
tice appears  to  have  been  given.  If  you  think  that,  before 
and  at  the  time  of  the  shooting,  the  dog  was  chasing  the 
deer,  the  defendant  is  entitled  to  a  verdict;  but,  if  you 
think  that  the  chasing  was  at  an  end,  and  that  the  dog 
would  not  have  reconmienced,  you  ought, to  find  a  verdict 
for  the  plaintiflP. 

Verdict  for  the  plaintiff— Damages,  one  farthing. 

Maule  and  C  Phillips^  for  the  plaintiff. 
LuiUow,  Serjt.,  and  Justice,  for  the  defendant 

s 

[  Attornies — Frotheroc  4*  Pkillipi,  and  New.'} 

ferrets,  and  to  do  all  things  be-  it  waa  held  that  he  was  not  there- 
longing  to  the  office  of  a  game-  by  authorised  to  seise  hounds, 
keeper,  according  to  the  direc-  See  also  Com.  Dig.  tit.  **  Chase." 
tions  of  the  acts  of  Parliament — 
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MiLLNE  V.  Sir  Mark  Wood,  Bart.  March  26tL 

C^  ASE  against  the  defendant  as  late  sheriff  of  Monmouth-  in  an  acHon 
shire,  for  refusing  to  take  bail*    The  first  count  of  the  ifffo/refu^nV' 
declaration  stated  the  suing  out  of  a  capias  against  the  ^^^t^li'lhe 
plaintiff  by  Isaac  Williams  and  others  (naming  them),  in-  ■c^o"  «^**  the 

party  arrested 

dorsed  for  bail  in  the  sum  of  ^/.  and  upwards,  which  was  did  not  tender  .n 
delivered  to  the  defendant  as  sheriff  to  be  executed  ^  that  sheriff  u  topre- 
the  defendant  arrested  the  plaintiff  and  kept  him  in  cus-  ^  the  iM>nd. 

*^  *^  But,  #«iiW«,  that 

tody;  and  that  the  plaintiff  tendered  and  offered  to  the  beUenUtied  to 
said  defendant,  so  being  sheriff  as  aforesaid,  reasonable  doing  by'tfae' 
sureties  of  sufficient  persons,  to  wit,  one  J.  D.,  one  W.  W.,  ^^^  •™>ted. 
one  W.  E.,  and  one  W.  J.,  the  same  being  then  and  there 
responsible  and  sufficient  persons,  and  having,  and  each  of 
them  having,  sufficient  within  the  county  aforesaid,  in 
which  said  county  the  said  plaintiff  was  so  arrested  and  so 
in  custody  as  aforesaid,  and  who  then  and  there  were 
willing,  and  offered  to  become  bail  and  sureties  for  the 
appearance  of  the  said  plaintiff,  according  to  the  exigency 
of  the  said  writ,  yet  the  defendant,  ''  not  regarding  his 
duty,"  &c.  *'  wrongfully  and  injuriously  refused  to  accept 
the  said  sureties  so  offered  by  the  said  plaintiff  as  bail  for 
his  appearance,  according  to  the  exigency  of  the  said 
writ,"  and  wrongfully  detained  the  plaintiff  in  prison. 
The  second  count  was  similar,  but  instead  of  stating  that 
the  bail  was  offered  to,  and  refused  by,  the  defendant,  it 
stated  that  the  bail  "  was  offered  to  one  Jeffery  Pearce,  who 
then  and  there  was  the  agent  of  the  said  defendant  so  be- 
ing sheriff  as  aforesaid,  and  by  him  authorized  to  take 
bail  according  to  the  form  of  the  statute  in  such  case  made 
and  provided;**  and  that  the  defendant,  not  regarding  his 
duty,  but  intending  to  injure  the  plaintiff,  **  then  and  there 
by  the  said  Jeffery  Pearce,  his  said  agent  in  that  behalf, 
wrongfully  and  injuriously  refused  to  accept  the  said  sure- 
ties so  offered,**  &c.     Plea — General  issue. 

The  warrant  was  put  In  by  the  governor  of  the  gaol  of 

qq2 
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Monmouth,  the  seal  to  it  being  proved  to  be  the  sheriff's 
sea],  by  a  clerk  in  the  under-sheriff's  office. 

It  appeared  that  the  plaintiff  hid  been  arrested  by  an 
officer  of  the  defendant  named  Jeffery  Pearce,  and  was  in 
custody  at  the  Westgate  Inn  at  Newport,  and  that  the 
clerk  of  the  plaintiff's  attorney  asked  Pearce  if  bail  had 
been  taken ;  when  he  replied,  that  before  he  took  bail  he 
should  know  who  was  to  pay  his  fees,  wbich  were  2L  12s.  6d 
This  sum  was  placed  on  the  table,  and  the  clerk  of  the  plain- 
tiff's attorney  asked  the  four  persons  mentioned  in  the  de- 
claration as  the  intended  bail,  and  who  were  present  at  the 
Westgate  Inn,  if  they  were  housekeepers,  and  worth  40/. 
each.  He  then  offered  all  or  any  of  them  as  bail,  and 
they  were  refused  by  Pearce ;  and  the  plaintiff  was  con- 
veyed to  Monmouth  gaol,  where  he  remained  for  several 
days.  Two  of  the  offered  bail  were  called,  and  they  stat- 
ed that  they  had  offered  themselves  as  bail,  and  were 
willing  to  bave  become  so,  and  that  they  were  each  wortb 
more  than  40L  after  payment  of  their  debts,  and  that  their 
property  to  that  amount  was  in  the  county  of  Monmouth. 


Maule,  for  the  defendant,  submitted,  that  this  action 
could  not  be  maintained,  as  neither  the  plaihtiff  nor  any 
one  on  his  behalf  had  tendered  a  bail-bond  to  the  officer. 
He  cited  Watson's  Office  of  Sheriff  (a)  and  ItdcTs  Prac- 
tice (&). 


(• 


(a)  Page  104,  where  it  is  said— 
On  a  refusal  by  the  bailiff  to  dis- 
charge a  defendant  ont  of  custo- 
dy on  a  tendfr  to  him  of  a  bail-band, 
with  suffident  sureties,  the  sheriff 
and  not  the  bailiff  is  liable  to  an 
action." 

(b)  Title  "  BaU  Bond.''  It  is 
there  said — *' When  the  defendant 
is  arrested,  and  in  actual  custody, 
it  is  the  duty  of  the  sheriff  to  take 
bul  if  required,  and,  therefore,  if 
a  baiLbond  be  tendered  with  suffici- 


ent sureties,  and  the  sheriff  refuse 
to  accept  it  and  liberate  the  de- 
fendant, he  is  liable  to  a  spedal 
action  on  the  case."  So,  in  2 
Wms.  Saund.  61c,  (n.  5),  it  is  laid 
down,  that,  if  the  defendant  tender 
a  bail-bond  with  sufficient  sureties, 
and  the  sheriff  refuse  to  accept  it, 
he  is  liable  to  a  special  action  on 
the  case,  but  not  to  an  action  of 
trespass;  for  the  refusal  does  not 
make  him  a  trespasser  ab  initio. 
These  learned  authors  cite  several 
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Mr.  Justice  Taunton  (in  summing  up). — This  is  an  ac- 
tion for  not  taking  sufficient  bail  when  offered.  It  has 
been  objected,  that  the  plaintiff  has  not  proved  a  tender 


cases,  hut  in  none  of  them  is  it 
stated  that  the  party  arrested  must 
tender  the  bail-bond.  By  the  stat. 
23  Hen.  6,  c.  9,  it  is  enacted — 
'*  That  the  said  sheriffs  and  all 
other  officers  and  ministers  afore- 
said, shall  let  out  of  prison  all  man- 
ner of  persons  by  them  or  any  of 
them  to  be  arrested,  or  being  in 
their  custody,  by  force  of  any  writ, 
bill,  or  warrant  in  any  action  per- 
sonal, or  by  cause  of  indictment  of 
trespass,  upon  reasonable  sureties 
of  sufficient  persons  having  suffici- 
ent within  the  counties  where  such 
persons  be  so  let  to  bul  or  main- 
prise, to  keep  their  days  in  such 
place  as  the  said  writs,  bills,  or 
warrants  shall  require. ' '  "  And  that 
all  sheriffs,  under-sheriffs,  clerks, 
bailiffs,  gaolers,  coroners,  stew- 
ards, bailiffs  of  franchises,  or  any 
other  officers  or  ministers,  which 
do  contrary  to  this  ordinance  or 
any  point  of  the  same,  shall  lose 
to  the  party  in  this  behalf  inda- 
maged  or  grieved,  his  treble  da- 
mages, and  shall  forfeit  the  sum 
of  xl.  li.  at  every  time  that  they 
or  any  of  them  do  the  contrary 
thereof  in  any  point  of  the  same; 
whereof  the  king  shall  have  the 
one  half,  to  be  employed  to  the 
use  of  his  house,  and  in  no  other, 
wise,  and  the  party  that  will  sue, 
the  other  half.'*    It  is  essential 
that  the  persons  offered  as  bail 
should   have  sufficient  property 
within  the  county;   therefore,  in 
the  case  of  Lovell  v.  Plomer,  15 
East,  320,  it  was  held,  that  the 
sheriffs  of  London,  to  whom,  as 
such,  a  special  capias  was  direct- 


ed, under  which  they  arrested  the 
plaintiff,  could  not  be  sued  for  not 
having  taken  bidl  under  this  stat., 
the  sufficiency  of  the  bul  tendered 
being  only  alleged  to  be  mthin  Mid- 
dluex  and  London  taken  together, 
though  it  was  also  averred,  that 
from  time  immemorial  the  same 
persons  had  always  been  duly  ap- 
pointed to,  and  had  exercised  the 
office  of  sheriff  of  the  two  coun- 
ties at  the  same  time,  and  that  the 
defendants  were  sheriffs  of  both 
at  the  time  of  the  grievances  com- 
plained of.  In  the  same  case  it 
was  held,  that  this  statute  was  a 
public  act,  and  need  not  be  spe- 
cially pleaded ;  and  in  the  case  of 
CreuweU  y.  Hoghton,  6  T.  R.  355, 
it  was  held,  that  a  party  grieved 
who  recovers  damages  against  the 
sheriff  for  not  taking  bail  under 
this  statute,  is  also  entitled  to 
costs.  In  the  case  of  Matson  v. 
Booth,  5  M.  &  S  223,  It  was  held, 
that  a  sheriff  is  bound  to  let  his 
prisoner,  arrested  on  mesne  pro- 
cess, go  at  large  upon  reasonable 
sureties;  and  a  bond  with  five 
sureties,  three  of  whom  are  re- 
spectively worth  more  than  the 
penalty  of  the  bond,  is  sufficient, 
though  the  other  two  are  worth 
less  than  the  penalty;  and  in  the 
same  case  it  was  also  decided,  that 
the  addition  of  another  obligor,  af- 
ter the  bond  had  been  executed, 
but  before  the  sheriff  has  accepted 
it,  with  the  assent  of  the  sheriff  and 
the  prior  obligors,  does  not  vacate 
the  bond,  or  make  a  new  stamp 
necessary. 
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by  him  of  a  bail-bond.  I  cannot  find  that  the  burthen  of 
tendering  it  is  thrown  upon  the  plaintiff  by  the  statute,  or 
by  any  decided  case.  The  statute  says,  that  the  sheriff 
^hall  let  out  of  prison  all  manner  of  persons  by  him  arrest- 
edy  upon  reasonable  sureties  of  sufficient  persons  having 
sufficient  substance  within  the  county.  All  that  the  party 
has  to  do,  as  far  as  I  know,  is  to  tender  sufficient  sureties. 
It  is  for  the  sheriff's  security  to  take  the  bond.  There- 
fore, he  is  to  tender  the  bond.  Whether  the  party  ar- 
rested be  not  bound  to  pay  the  expenses  of  the  bond  be- 
fore he  is  liberated  is  another  question ;  probably  the  sher* 
iff  is  entitled  to  be  paid  for  it  by  the  party  arrested.  Per- 
haps in  this  case  the  fee  of  two  guineas  and  a  half  was  in- 
tended to  cover  this  charge;  however,  as  it  does  not  ap- 
pear that  the  officer  required  the  bond  to  be  tendered,  or 
that  the  two  guineas  and  a  half  was  not  a  sufficient  sum, 
the  objection  respecting  the  tender  of  the  bail-bond  hardly 
appears  to  arise. 

Verdict  for  the  plaintiff. 

Ludlofff,  Serjt.,  and  R,  V.  Richards^  for  the  plaintiff. 
Maule  and  Walesbyy  for  the  defendant. 

[Attoniies — Wa  ker,  and  James  Enant.'] 


GLOUCESTER  ASSIZES. 

(Civil  Side.  J 

BEFORE  MR.  JUSTICE  J.  PARKE. 


March  29th.  PowELL  o.  Harper  and  Others. 

Libel,  impating   JuIBEL.    The  declaration  stated,  that  the  defendants 
iiad^  re^WedT^    published  of  the  plaintiff  the  following  libel : — 

xoae-wood, 

knowing  it  to 

have  been  stolen.    Pleas  of  justification,  stating  that  B.  bad  stolen  the  rose-wood  from  A.,  and 

that  the  plaintiff  had  received  it,  knowing  it  to  be  stolen : — Held,  that  the  defendant's  cowiial 

might  ask  what  B.  said,  with  a  view  of  proving  that  B.  committed  the  larceny;  and  hgU  alaa^ 

that  the  plaintiff's  counsel  might  ask  the  defendant's  witnesses  what  was  the  plaintiff's  general 

character  for  honesty. 
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*'  At  a  meetiDg  of  the  trade  of  cabinet  makers  and  up-        1833. 
hokterers  of  Cheltenham,  held  at  Yearsley's  hotel,  on 
Monday,  January  21, 1833,  the  followuig  resolutions  were 
adopted. 

''  First,  It  having  appeared  to  this  meeting  that  Mr. 
Nicholson  has  been  robbed  of  certain  rosewood  chair  tops 
by  one  of  his  workmen,  which  were  purchased  by  a  trades- 
man of  this  town  (meaning  the  plaintiff),  we  deem  our- 
selves imperatively  called  upon  to  recommend  Mr.  Nichol- 
son to  prosecute  both  the  thief  and  the  receiver,  (innu- 
endo, that  the  plaintiff  had  received  the  goods,  knowing 
them  to  have  been  stolen) ;  being  convinced,  that,  were  fa- 
cilities not  afforded  for  the  disposal  of  stolen  goods,  the 
system  of  robbing  must  hk  speedQy  abated."* 

There  was  no  plea  of  the  general  issue;  but  there  were 
several  pleas  of  justification,  stating  in  substance  that  the 
chair  tops  had  been  stolen  from  Mr.  Nicholson  by  a  per- 
son of  the  name  of  Askins,  and  that  the  plaintiff  had  re-^ 
ceived  them,  well  knowing  them  to  have  been  stolen. 

C  Phillips f  for  the  plaintiff,  opened  the  pleadings — 

Talfourdf  Serjt.,  for  the  defendant,  opened  his  case,  and 
called  witnesses  in  support  of  the  pleas  of  justification. 

One  of  the  witnesses  stated  that  he  saw  Askins  in  the 
plaintiff's  yard. 

Godson,  for  the  defendant,  proposed  to  ask  what  Askins 
said. 

Ludlow,  Serjt.,  for  the  plaintiff. — I  submit  that  we  ought 
not  to  hear  what  Askins  said. 

Mr.  Justice  J.  Parke. — Yes.  What  he  said  is  evidence 
to  shew  that  he  committed  the  larceny. 

The  evidence  was  received. 
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Ludlow,  Serjt.y  proposed  to  ask  the  defendant's  wit- 
nesses, what  was  the  plaintiff's  general   character  for 

honesty. 

Mr.  Justice  J.  Parke.— I  think  that  that  is  a  legitimate 
question. 


The  question  was  put. 

Verdict  for  the  plaintiff— Damages,  40*. 
Ludlow,  Serjt,  and  C.  PhilUps,  for  the  plaintiff. 
Talfourd,  Serjt.,  and  Godson,  for  the  defendants. 
[Attoraies — Winterbottam,  and  Packwood^"] 


March  30M. 


The  protection 
of  communica- 
tioDt  made  by 
a  client  to  hit 
attorney,  ap- 
plies to  all  caaes 
in  which  the 
relation  of  at- 
torney and 
client  tuhflisti, 
and  to  all  cases 
where  the  client 
applies  to  the 
attorney  in  his 
professional  ca- 
pacity. 

An  attorney 
cannot  be  ask- 
ed whether  A. 
applied  to  him 
to  draw  a  cer- 
titin  deed,  nor 
whether  A.  ask- 
ed his  advice 
for  a  lawful  or 
an  unlawful 
purpose. 


Doe  on  the  demise  of  Shellard,  Assignee  of  Harris  the 
elder,  an  Insolvent,  v.  Harris  the  younger. 

Ejectment  for  two  cottages  and  a  piece  of  land  at 
Bitton. 

The  real  question  in  the  case  was,  whether  a  deed  dated 
in  the  year  1825,  by  which  the  property  was  conveyed  by 
the  insolvent  to  the  defendant,  was  a  bond  fide  or  a  fraudu- 
lent conveyance. 

On  the  part  of  the  lessor  of  the  plaintiff,  Mr.  Stanley,  an 
attorney,  was  called ;  and  it  was  proposed,  on  the  part  of 
the  lessor  of  the  plaintiff,  to  ask  him  whether  the  insolvent 
had  not  applied  to  him  to  draw  a  conveyance  in  fraud  of 
the  creditors? 

Ludlow,  Serjt.,  for  the  defendant,  objected  that  any  con- 
ference between  a  client  and  his  attorney  was  privileged ; 
and  he  cited  the  case  of  Cronweh  v.  Heathcoie  (a). 


(a)  2  B.  &  B.  4.  In  that  case 
an  attorney,  who  had  been  request- 
ed to  draw  an  assignment  of  goods, 


bad  refused  to  do  so;  and  tbe  deed 
was  drawn  by  another.  The  vali- 
dity of  the  deed  was  afterwards 
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Talfourd^  Serjt,  canird. — It  was  held  in  the  case  of 
Williams  v.  Mudie  {a\  that  the  privilege  was  confined  to 
cases  where  the  communication  relates  to  the  bringing  or 
defending  an  action;  and,  besides,  no  privilege  can  ori- 
ginate in  an  intended  fraud.  This  is  quite  different  from 
the  case  of  a  party  confessing  a  by-gone  crime  to  his  at- 
torney for  the  purpose  of  his  defence,  which  of  course 
would  be  privileged. 

Mr.  Justice  J.  Parke. — I  should  not  limit  the  privilege 
to  those  cases  in  which  an  action  is  contemplated.  The 
Lord  Chancellor  has  recently  consulted  with  the  two  Lord 
Chief  Justices  and  the  Lord  Chief  Baron,  and  they  con- 
sidered that  the  pririlege  was  not  limited  in  the  way  that 
was  stated  by  Lord  Tenterden.  The  protection  applies, 
in  my  opinion,  to  all  cases  in  which  the  relation  of  attor- 
ney and  client  subsists.  I  believe  that  the  case  decided 
by  Lord  Tenterden  was  the  first  in  which  the  law  was  laid 
down  with  the  limitation  that  he  put  upon  it. 

R,  V,  Richards. — There  was  also  the  case  of  Broad  v. 
Pitt{b)f  decided  in  the  Court  of  Common  Pleas;  and  the 
case  of  Williams  v.  Mudie  was  also  acted  upon  in  Ire- 
land (c). 

Mr.  Justice  J.  Parke. — I  am  aware  that  that  case  had 
been  acted  on  since ;  but  I  consider  that  it  has  now  been 
overruled  by  the  Lord  Chancellor,  the  Lord  Chief  Justices, 
and  the  Lord  Chief  Baron. 


questioned,  on  the  ground  of 
fraud,  in  an  action  against  the  she- 
riff, in  which  the  attorney  first  ap- 
plied to  was  not  employed.  At 
the  trial,  it  was  held  by  Richards, 
C.  B.,  that  the  communication 
made  to  this  attorney  was  profes- 
sional, and  could  not  be  given  in 
evidence;  and  the  Court  of  Com- 
mon Pleas,  on  a  motion  for  a  new 


trial,  were  unanimously  of  opinion, 
that  the  evidence  of  fraud,  propos- 
ed to  be  given  by  means  of  prov- 
ing this  communication  with  the 
attorney,  was  properly  rejected. 

(a)  Ante f  Vol  If  p.  158. 

(6)  AnU,  Vol.  3,  p.  618. 

(c)  We  believe  in  the  case  of 
Rejfv,  O^Cofmeli,  which  was  a  trial 
at  bar. 


GASES  ON  THE 

Ta^aurd,  Serjt»  proposed  to  ask  the  witnest»  whether 
the  insolvent  asked  his  advice  for  a  lawful  or  an  unlawful 
purpose? 

LudUow,  Seijt.,  objected  to  the  question. 

Talfourd,  Seijt — I  must  ask  it,  unless  your  Lordship 
decides  that  there  is  no  difference  between  a  lawfiil  and  an 
unlawful  communication^  and  that  both  are  equally  privi- 
leged. 

Mr.  Justice  J.  Parkb. — ^There  is  a  great  deal  of  diffi* 
culty  in  the  witness's  disclosing  whether  the  conference  be- 
tween him  and  his  client  was  for  a  lawful  or  an  unlawful 
purpose,  without  our  being  told  what  it  was.  It  might  b^ 
that  the  party  asked  if  a  particular  thing  could  legally  be 
done. 

Talfourd,  Serjt,  proposed  to  ask,  if  the  insolvent  ap- 
plied to  the  witness  to  draw  a  certain  deed  ? 

Mr.  Justice  J.  Parke. — I  think,  on  the  authority  of  the 
case  of  Cromaek  v.  Heatheote,  that  that  question  cannot 
be  put. 

Talfourdf  Serjt. — That  case  can  perhaps  hardly  be  sus- 
tained to  its  full  extent. 

Mr.  Justice  J.  Parke. — I  think  that  the  safe  course 
would  be  for  me  to  abide  by  the  case  of  Cromaek  v.  Heath' 
cote.  I  will,  however,  make  a  note  of  the  objection.  I 
am  of  opinion  that  the  privilege  applies  to  all  cases  where 
the  client  applies  to  the  attorney  in  a  professional  capacity ; 
and  an  application  to  draw  a  deed  is,  I  think,  of  that  de- 
scription* 

:    The  evidence  was  rejected. 

Verdict  for  the  plaintiff. 


OXFORD  CIRCUIT,  S  WILL.  IV. 

Talfourd,  Serjt,  and  R,  V,  Richards^  for  the  lessor  of 
the  plaintiff. 

Ludlow^  Serjt.|  and  Justice,  for  the  defendant. 

[Attornies— Dreioe,  and  tftfiton.] 

This  case  was  mendoncd  by  Mr.  Justice  J.  Parke,  on  the  argooieiU 
of  the  case  of  Moore  v.  Terrill,  in  K.  B.,  Easter  Term,  1833. 


Doe  on  the  demise  of  Hiatt  and  Others  v.  Miller.         April  ist. 

£ JECTMENT.     The  lessors  of  the  plamtiff  having  a.,  having 
proved  their  title-  S^nt'i^f 

B.,  bad  paid 
part  of  the  pur- 

CurtDood,  for  the  defendant,  opened,  that,,  in  the  year  chaie  money, 
18^,  one  of  the  lessors  of  the  plaintiff  had  agreed  to  sell  ^^s««idoii!   B. 
the  land  in  question  to  a  person  named  BlackweU,  who  had  ^  ^  ^'^^ 
paid  524/.,  which  was  part  of  the  purchase  money,  on  which  viux,—mid, 
he  was  let  into  possession;  he  being  willing  to  pay  IIS/,  mere  tenancy 
more,  which  was  the  residue  of  Che  purchase  money,  on  a  H^aciiat! if  B. 
proper  conveyance  being  executed.  ***^nd'^*  *  *** 

flbn,  to  deter- 

Mr.  Justice  J.  Parke. — If  there  has  been  any  demand  ancy  at  will,  he 
of  possession,  or  any  thing  to  determine  the  estate  at  will  ]^^|E^d^^ 
which  Mr.  BlackweU  had,  the  plaintiff  is  entitled  to  recover  ^^ctmeDt. 
at  law. 

On  the  part  of  the  plaintiff,  a  demand  of  possession  was 
proved. 

Mr.  Justice  J.  Parke  directed  a — 

Verdict  for  the  plaintiff. 

Ludlow,  Seijt.,  and  /2.  V.  Richards,  for  the  lessors  of 
the  plaintiff. 

Curwood  and  Justice,  for  the  defendant.' 
[Attomies—-  Warren,  and  Lambert,'] 


CASES  ON  THE 


AprU  2nd,  Thomas  V.  Marsh  and  Nest. 

By  a  private  act  2xCTION  for  assaulting  the  plaintiff  in  a  certain  building 

the  fhircTalr  *^  Gloucester,  called  the  County  Hall.     Pleas — First,  the 

edtethe*ju8U-  8®"®^*'  issue.    Secondly,  that,  at  the  time  when  &c.,the 

ces  of  the  peace  Right  Hon.  Lord  Redesdale,  R.  S.H.,  Esq.,  C.  W.  C, 

in'truftTtoai-  Esq.,  the  Rev.  J.  H.  S.,  the  Rev.  M.  F.  T.  S.,  and  the  Rev. 

juBtice  ta^t  ^*  ^'  ^'9  yrere  lawfully  possessed  of  the  said   building 

there,  Ac,  and  called  the  County  Hall ;  and  that,  being  so  possessed,  the 

aafferittohe  said  plaintiff,  just  before  the  said  time  when  &c.,  to  wit, 

other  public  on  &c.,  was  Unlawfully  in  the  said  building  and  making  a 

punKMesMa  great  noise  and  disturbance,  and  stayed  and  continued 

major  part  of      ®  ^  j 

the  justices  making  such  noise  and  disturbance,  against  the  will,  and 

should  direct  without  the  leave  of  the  said  Right  Hon.  Lord  R.  &c. ; 

always^ been  ^"^  thereupon  the  defendants,  as  servants  of  the  said  Lord 

used  for  the  R,  g^Q    "then  and  there  requested  the  said  plaintiff  to 

holding  of  the  '  .'         .  . 

county  musical  cease  making  the  said  noise  and  disturbance,  and  to  depart 

there  was  no  ^^^^  ^^^  ^"^  of  the  said  building,which  the  said  plaintiff  re- 

eviden^  thai^^  fused  to  do ;"  whereupon  the  defendants  gently  laid  their 

under  that  act,  hands  on  him,  and  removed  him.     Third  plea,  that  Lord 

ao  directed  it  to 

be  used:—  Redesdale,  &c.,  were  the  stewards  of  a  certain  musical  fes- 
•tcwards*of  one  ^i^*'>  *°^  ^^  such  were  possessed  of  the  County  Hall  for 
fiL*-**  u  Sd*"*  ^^®  celebrating  the  said  festival,  "  and  that  no  persons  were 
such  a  posses-  admitted  into  the  said  building,  except  upon  presenting  a 
that  they  might  proper  ticket  of  admission;*'  that  the  defendants  were 
Sngout*Mi  hi™^  peace  officers,  and  directed  by  the  stewards  to  prevent  any 
trader.    If,  in    person  from  entering  or  being  in  the  building,  except  upon 

answer  to  a  t/»i-.i 

plea  of  justifi-  such  pcrson  presenting  a  proper  ticket  of  admission;  that 
tihat^the'^iain-  ^^^  plaintiff  came  there  without  presenting  a  proper  ticket 
^  hf  ^^S^'  of  admission ;  and  that  he  was  requested  to  depart  out  of  the 
there,  the  phdn-  building  unless  he  presented  a  proper  ticket,  which  he  re- 
his  having  a       fuscd  to  do ;  and  therefore  the  defendants  gently  Is^id  hands 


t^llZ^f  on  him.  &c. 


be  there,  he  Replication — That  the  defendants  committed  the  tres- 

must  reply  that 

ipedaiiy.  passes  of  their  own  wrong,  and  without  the  cause  afore- 

A  replication 

dt  u^juria  in 

trespass,  with  a  new  assignment,  that  the  defendant  committed  the  trespasses  with  mon  violence, 

and  in  a  greater  degree  than  was  nccetsary  for  the  purposes  in  the  plea  mentioned,  is  demurrable. 
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said;  and  that  they  seized  and  laid  hold  of  the  plaintiff 
*'  with  more  force  and  violence,  in  a  greater  degree  and  to 
a  greater  extent,  than  was  necessary  for  the  purposes  "  in 
the  pleas  mentioned  (a).  Plea  to  the  new  assignment — 
Not  guilty. 

It  appeared,  jthat,  on  the  13th  of  September,  1832,  there 
was  a  musical  festival  and  ball  at  the  Shire-hall,  at  Glouces- 


(a)  As  this  form  of  replicadon  is 
not  unfrequently  seen  in  practice ; 
and,  as  the  learned  Judge  stated  it 
to  be  demurrable,  we  have  thought 
it  best  to  set  it  forth  at  length. 
It  was  in  the  usual  form  of  a  re- 
plication de  injurid  to  each  of  the 
special  pleas,  concluding  to  the 
country;  and  it  then  continued — 
''And  the  plamtiff  further  says, 
that  he  exhibited  his  sud  bill 
agunst  the  said  defendants,  and 
brought  his  action  thereon,  not 
only  for  the  several  trespasses  in 
the  respective  introductory  parts 
of  the  sud  second  and  third  pleas 
mentioned  and  referred  to,  and  at- 
tempted to  be  justified ;  but  for  that 
the  said  defendants,  at  the  sud 
times  when  &c.  in  the  said  decla- 
ration mentioned,  with  force  and 
arms  &c.  seized  and  laid  hold  of  the 
said  plaintiff,  and  pulled,  forced, 
tad  dragged  him  down  the  steps 
or  stairs,  and  pulled,  forced,  and 
cast  him  from  and  out  of  the  said 
building  into  the  said  street,  as  in 
the  first  count  mentioned,  and  lud 
hold  of  him,  as  in  the  second  count 
mentioned,  with  more  force  and 
violence,  and  in  a  greater  degree, 
and  to  a  greater  extent,  than  was 
necessary  for  the  purposes  in  those 
pleas,  or  either  of  them,  mention- 
ed, in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  com- 
plained against  them  the  said  de- 
fendants; which  said   trespasses 


above  newly  assigned  are  other 
and  different  trespasses  than  the 
said  trespasses  in  the  said  respec- 
tive introductions  to  the  said  se- 
cond or  third  pleas  mentioned,  and 
therein  attempted  to  be  justified; 
wherefore,  inasmuch  as  the  said 
defendants  have  not  answered  the 
said  trespasses  above  newly  assign- 
ed, the  said  pluntiff  prays  judg- 
ment, and  his  damages  by  him 
sustained  on  occasion  of  the  com- 
mitting thereof,  to  be  adjudged  to 
him,"  &c. 

Rejoinder. — A  similiter  to  each 
de  injuriA — "  And  the  said  defen- 
dants, as  to  the  said  several  sup- 
posed trespasses  newly  assigned, 
say  that  they  are  not  guilty  there<- 
ofr  or  of  any  part  thereof,  in  man- 
ner and  form  aforesud,"  conclud- 
ing to  the  country. 

A  new  assignment  that  the  tres- 
pass was  in  other  lands,  being  in 
nature  of  a  declaration,  the  defen- 
dant must  plead  to  it  in  the  same 
way  as  to  a  declaration.  OtiiAom  v. 
Smith,  Cro.El.589;  Moore,  640; 
Goldsborough,  191.  As  to  new 
assignments,  see  Greene  v.  Jones, 
1  Wms.  Saunders,  297  et  seq., 
and  the  notes  of  Mr.  Justice  Pat- 
teson  and  Mr.  E,  T.  Williams  to 
that  case.  And  as  to  costs  in  cases 
where  there  are  new  assignments, 
see  the  case  of  Broadbent  v.  Shaw, 
2B.&Ad.940. 
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ter^  under  the  management  of  the  six  stewards  named  in  the 
pkas ;  and  that  the  musical  festivals  had  been  held  in  the 
Shire-hall  ever  since  it  had  been  built ;  but  there  was  no  evi- 
dence of  any  vote  of  the  magistrates  at  the  Quarter  Ses- 
sions permitting  its  use  in  that  way,  although  five  of  the 
stewards  were  also  magistrates  of  the  county;  and  it  was 
proved  by  Mr.  Goodrich,  a  magistrate^  that  he  had  attend- 
ed the  sessions  for  twenty  years,  and  had  never  heard  of 
any  such  permission.  It  further  appeared,  that  the  defen- 
dants were  police  officers ,  stationed  at  the  Shire-hall  to 
preserve  order;  and  that  Mr.  Ford,  one  of  the  stewards, 
had  directed  them  to  keep  the  top  of  the  grand  staircase 
clear.  It  was  proved,  that  the  plaintiff  had  come  up  the 
grand  staircase,  and  bad  his  hand  on  the  door  of  the  ball- 
room as  if  going  in;  and  that  the  defendants  told  him  that 
he  must  not  go  in  unless  he  produced  a  ticket.  He  then 
produced  a  performer's  ticket ;  but  was  told  that  that  ticket 
was  for  another  entrance,  which  was  the  fact.  The  plain* 
tiff  insisted  on  going  into  the  ball-room ;  and  the  defendants 
laid  hold  of  him  and  pulled  him.  down  the  stairs,  and  put 
him  into  the  street. 


LudhWf  Serjt.,  for  the  plaintiff.— ^By  the  act  of  Parlia^ 
ment  under  which  this  hall  was  built,  the  defendants  could 
have  no  right  to  be  in  it  and  turn  other  persons  out  of  it, 
unless  they  had  an  authority  from  a  majority  of  the  magis- 
trates at  the  sessions  (a). 


(a)  By  the  private  act  of  Par- 
liament*  64  Geo.  3,  c.  cbu^?,  s.  59, 
intitled  '  An  act  for  the  erecting 
a  Shire-hall,  and  Courts  for  the 
administration  of  Justice,  and  other 
buildings  for  public  purposes  for 
the  county  of  Gloucester  and 
county  of  the  city  of  Gloucester,' 
it  is  enacted,  that  the  Shlre-hall 
and  buildings  "  shall  hereby  from 
henceforth  be  vested  in,  and  the 
same  are  hereby  from  henceforth 


vested  in  the  justices  of  the  peace 
for  the  time  being  for  the  sidd 
county  of  Gloucester,  upon  trust, 
and  to  the  end,  intent,  and  pur- 
pose" to  aUow  the  Courts  of  assize, 
sessions,  hundred  courts,  county 
and  city  meetings,  &c.,  to  be  held 
there,  and  to  also  ''peaceably, 
quietly,  and  freely  permit  and  suf- 
fer the  said  Courts  of  justice,Shire- 
hall,  and  other  buildings  and  pre- 
mises, to  be  had,  used,  and  en- 
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Mr.  Justice  J.  Parke. — There  does  not  appear  to  have 
been  any  order  of  Sessions ;  but  the  stewards  had  posses-* 
sion.of  the  hall,  and  that  is  sufficient  against  a  wrong-doer. 
You  must  rely  on  your  new  assignment;  which,  however,  is  . 
certainly  demurrable.  The  first  plea  states  that  the  plaintiff 
was  intruding  himself  into  the  hall;  and,  if  he  relied  on 
his  ticket  as  giving  him  a  special  right  to  be  there,  he 
should  have  replied  it  specially. 

Ludlow,  Seijt.,  replied,  and  went  to  the  jury  on  the 
question  of  excess. 

Mr.  Justice  J.  Parke  (in  summing  up). — The  pleas  in 
this  case  state,  that  the  plaintiff  was  making  a  great  noise 
and  disturbance;  but  that  is  not  material  in  this  case,  as 
there  was  a  request  made  to  him  to  depart.  The  defen- 
dants have  shewn  that  the  stewards  of  the  musical  festival 
had  possession  of  the  hall  for  their  concerts  and  balls;  and 
I  think  there  is  abundant  evidence  that  they  were  in  pos- 
session as  against  any  person  who  had  not  a  better  right, 
although  there  is  no  evidence  that  they  had  the  permission 
of  the  magistrates  under  the  act  of  Parliament.  If  the 
plaintiff  had  meant  to  have  relied  on  his  ticket  as  giving 
him  a  right  to  be  there,  he  should  have  replied  it.  The 
stewards  having  possession  of  the  hall  for  this  purpose, 
they  must  not  only  be  taken  to  have  the  use  of  the  rooms, 
but  the  avenues ;  for,  if  they  had  not  a  right  to  keep  out 
improper  persons,  it  would  be  of  no  use  for  them  to  have 
the  hall.  The  officers  for  this  purpose  were  their  servants ; 
and  they  gave  the  plaintiff  notice  to  depart.  The  question 
therefore  is,  whether  the  defendants  used  unnecessary  vio- 

joyed  for  such  other  public  uses  migor  part  of  them,  shaU  from 
and  purposes  as  the  justices  of  the  time  to  time  direct,  order,  or  ap- 
peace  for  the  time  being  for  the  point."  The  section  then  goes  on 
said  county  of  Gloucester,  at  the  to  provide  for  the  Shire-hall  be- 
General  Quarter  Sessions  of  the  ing  used  for  the  holding  of  meet- 
peace  for  the  sud  county,  or  the  ings,&c.,  for  the  dty  of  Gloucester. 
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lence  in  removing  the  plaintiff,  as  they  had  authority  to 
use  such  force  as  was  necessary  to  turn  him  out. 

Verdict  for  the  defendants. 

Ludlow^  Serjt.9  and  Busby,  for  the  plaintiff. 

C.  PhilUps,  and  Justice,  for  the  defendants. 
[Attomies— iSmoi/rtdfge,  and  White  ^  W.] 


(Crown  Side,) 

BBFORS  fif R.  JUSTICE  TAUNTON. 

April  5ih.     Rex  r.  NicHOLs,  George  Organ  Parsons,  and  Sarah 

Parsons. 

The  coimiei  for  InDICTMENT  against  Thomas  Nichols  and  George 

in^^ouieof^  Organ  Parsons^  for  robbing  Henry  Eade  Stephens  of  sove- 

that  h^hmiid  ^®*ff^^»   bank  notes^  and   promissory  notes,  and  against 

call  A.  and  B.  Sarah  Parsons,  as  an  accessary  after  the  fact,  in  harbour- 

the  former  be-     ing  G.  O.  Parsons. 
log  a  Kiog't 
eridenoe.  Both 

before  and  after      Justice,  for  the  prosecution,  opened,  that  he  should  call 
were  called,       a  King's  evidence,  named  John  Smith,  and  also  a  witness 

the  priaoner*!  ■,    a        ik/r 

couMd  were      named  Ann  Mercer. 

allowed  to  aik 
the  other  wit- 


Mr.  Justice  J.  Parke,  both  before  and  after  those  per- 
were  not  per-  ^^^^  wete  Called,  allowed  the  prisoners'  counsel  to  ask  the 
MM^rerybad  Qther  witnesses  for  the  prosecution,  whether  John  Smith 

and  Ann  Mercer  were  not  persons  of  very  bad  character. 

Mr.  Jackson,  one  of  the  witnesses  for  the  prosecution, 
said,  in  answer  to  that  question^  and  to  the  question 
whether  he  would  believe  those  persons  on  their  oaths — 
that  they  were  both  persons  of  very  bad  character;  and, 
although  he  would  not  say  he  would  not  believe  them  on 
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their  oaths^  yet  he  should  not  like  to  act  on  their  testimony,         1833. 
unless  it  was  confirmed  by  other  evidence.  """T* 

V. 

Verdict— G.  O.  Parsons,  Guilty;    Thomas       Nichols. 
Nichols  and  Sarah  Parsons,  Not  guilty. 

Justice,  W.J,  Alexander,  and  Chichester,  for  the  pro- 
secution. 

Curwood  and  Carrington,  for  the  prisoner  Nichols. 

Watson,  for  the  other  prboners. 

[Attornxes— B2od:som£4r  Co.,  for  the  prosecution — Weight  and  Crook^ 
for  the  respective  prisoners.] 


Rex  v.  James  Berriman  and  Thomas  Berriman.  April  6M. 

JK/OBBERY.    The  property  was  laid  in  John  Hancox*  in  an  indict- 
The  son  of  the  prosecutor  stated,  that  his  father's  nHme  ^^^l^^  J^^I 
was  John  Walter  Hancox.  P«"y  ««« >»»* 

in  J.  H.     It  ap- 
peared that  the 

Mr.  Justice  J.  Parke. — Is  your  father  generally  known  prosecutor's 

o  if  name  waa  J. 

by  the  name  of  John  Hancox  ?  w.  h.  .—Held, 

not  material,  if 
,  he  was  general- 

The  witness. — Yes,  my  Lord.  ly  known  by 

the  name  of  J. 

The  case  proceeded :  but,  at  a  later  stage  of  it,  the  pro- 
secutor being  called,  it  then  appeared  that  his  name  was 

correctly  stated  in  the  indictment. 

Verdict — Guilty. 

Justice  and  Phillpotts,  for  the  prosecution. 
C  Watson,  for  the  prisoners. 

[Attomies — Newman^  and  Crook.'] 
See  the  case  of  Rtx  ▼.  Sheen,  ante,  Vol.  2,  p.  634. 
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BBFORR  MR.  JUSTICE  ALDBR80N  AND  MR.  BARON  OURNBY. 


(Crown  Side.) 

BEFORE  MR.  BARON  GURNEY. 
1833.  .^^ 

March  12M.  'R.js.n  r.  BiNGLEY  and  Law. 

A.  was  attacked  JK;OBBERY. — The  prisoners  were  indicted  for  robbing 
after  uiing  very  Jolin  Atkinson  of  "  One  piece  of  writing  paper^  of  the  va- 
towVrdttitm"  ^"^  ^^  ^"®  penny,  one  other  piece  of  paper,  of  the  value  of 
took  from  him     one  pcnnv,  and  one  written  memorandum,  of  the  value  of 

a  piece  of  paper, 

on  which  was      oue  penny,  of  the  goods  and  chattels  of  the  said  John 

written  a  memo-     k^\,*  *> 

randum  respect-   AtkinSOn. 

thL*a"e™n°'^  It  appeared  that  the  prosecutor  had,  in  the  month  of 
owed  him:—  February,  1833,  been  at  Pontefract  Market ;  and  that,  be- 
fore he  left  Pontefract,  he  had  given  all  his  money  into  the 
charge  of  the  landlord  of  the  inn  at  which  he  had  taken 
refreshment;  so  that  when  he  left  the  inn  to  go  home,  he 
had  nothing  in  his  pockets,  except  a  slip  of  paper,  which 
contained  a  memorandum  of  a  sum  of  money  which  a  per- 
son owed  him.  On  his  way  home,  the  two  prisoners 
rushed  upon  him  and  knocked  him  down,  and  after  beat- 
ing him  till  he  was  disabled,  they  rifled  his  pockets  and 
left  him ;  when  he  came  to  himself,  he  missed  the  slip  of 
paper,  which  was  never  found  afterwards. 

GuRNEY,  B.— If  any  thing  was  taken  away  from  the 


NORTHERN  CIRCUIT,  8  WILL.  IV. 

prosecutor  by  violence,  however  insignificant  its  value, 
that  is  sufficient  to  constitute  robbery.  In  cases  of  rob- 
bery, the  value  is  immaterial,  and  the  prosecutor,  by  carry- 
ing this  memorandum  in  his  pocket,  shewed  that  he  con- 
sidered that  it  was  of  some  value  to  himself  (a). 

Verdict — Guilty. 
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(a)  In  larceny  and  robbery,  the 
value  of  the  thing  stolen  is  imma- 
terial, but  still  it  must  be  of  tome 
value  to  the  person  robbed ;  and 
therefore,  where  a  prisoner  com- 
pelled the  prosecutor,  by  threats, 
to  give  her  his  promissory  note 
for  a  sum  of  money,  which  was 
therefore  a  void  instrument  in 
law,  this  was  holden  by  the  Judg- 
es not  to  be  robbery,  because 
the  note  was  of  no  value  to  the 
prosecutor.  Rex  v.  Phipoe,  2 
Leach,  673.  In  the  case  of  Rex 
V.  Henry  Clerk,  R.  &  R.  C.  C.  R. 
181,  where  it  was  held,  that  steal- 
ing re-issuable  notes  after  they 
had  been  paid,  and  before  they 
were,  in  fact,  re-issued,  did  not 
subject  the  party  to  an  indictment 
on  2  Geo.  2,  c.  25  [then  in  force] 


for  stealing  notes :  it  was  also  held 
that  the  party  might  be  convicted 
on  counts  for  larceny,  in  stealing 
''  so  many  pieces  of  paper,  each 
piece  of  the  sud  paper  being  re- 
spectively stamped  with  a  stamp 
of  4^.,  and  bein^if  of  the  value  of 
4d.;**  for,  although  it  was  contend- 
ed that  the  paper  and  stamps  in 
their  then  state  were  worth  no- 
thing, and  that  M^y  would  not  tell 
for  to  much  at  aforthing,  and  that 
nothing  could  be  the  subject  of 
larceny  which  was  not  worth  the 
smallest  current  coin  in  the  king- 
dom; yet  the  Judges  held  the 
conviction  for  larceny  on  these 
latter  counts  good,  for  the  paper 
and  stamps,  particularly  the  latter, 
were  valuable  to  the  owners. 
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{Civil  Side.) 


BEFORE  MR.  JUSTICE  ALDERSON. 


March  14M. 

If  a  husband 
have  access, 
and  others 
at  the  same 
period  have  a 
criminal  inti  • 
macy  with  his 
wife,  and  she 
have  a  child, 
inch  child  is  le* 
gitimate;  but 
if  the  husband 
and  wife  be  liv- 
ing separately, 
and  the  wife  is 
notoriously  liv- 
ing in  adultery, 
a  child  bom 
under  such  cir- 
cumstances 
would  be  illegi- 
timate, al- 
though the  hus- 
band had  an 
opportunity  of 
access.    On  the 
trial  of  an  issue, 
in  which  the 
question  is, 
whether  A.  is 
the  legitimate 
son  of  B.,  nei- 
ther the  decla- 
rations of  B., 
nor  of  his  wife, 
the  mother  of 
A*,  are  receiT- 
able  to  shew  that 
Aaisillegitiiiiate. 


Cope  «.  Cop£. 

J.SSUE  directed  by  the  Master  of  the  Rolls,  to  try  whe- 
ther the  plaintiff,  William  Cope,  was  the  legitimate  son  of 
Richard  Cope. 

It  appeared  that  Richard  Cope  and  his  wife  had  lived 
together  for  some  years;  but  that,  several  years  before  the 
birth  of  the  plaintiff,  Richard  Cope  went  to  work  at  a 
place  about  fourteen  miles  distant  from  the  place  at  which 
bis  wife  and  himself  had  resided,  and  at  which  she  con- 
tinued to  reside;  and  it  appeared  that,  from  that  time, 
Richard  Cope  resided  near  the  place  at  which  he  worked, 
but  that  he  used  to  come  home  to  the  house  at  which  his 
wife  resided,  at  intervals  of  from  three  to  six  weeks;  and 
that  he  always  maintained  his  wife.  The  plaintiff's  mo- 
ther had  five  children,  of  whom  the  plaintiff  was  the 
youngest. 

jP.  Pollock,  for  the  defendant,  proposed  to  give  evi- 
dence of  the  declarations  of  the  plaintiff^s  mother,  as  to 
the  illegitimacy  of  the  plaintiff. 

Aldbrson,  J.,  rejected  the  evidence. 

jP.  Pollock,  proposed  to  give  evidence  of  the  declara- 
tions of  Richard  Cope,  that  the  plaintiff  was  not  legitimate. 


Alderson,  J. — It  has  been  decided  by  Lord  Hard-- 
wicke,  that  the  declarations  of  a  wife  are  not  receivable  to 
bastardize  her  child;  and  I  think,  a  fortiori,  that  the  de- 
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elarations  of  the  husband  ought  not     Lords  HarduAcke        ^^^ 
and  Mansfield,  have  both  decided^  that  illegitimacy  can 
only  be  made  out  by  the  fact  of  there  having  been  no  mar- 
riage^  or  by  proof  of  non-access. 

The  evidence  was  rejected. 

For  the  defendant,  a  copy  of  the  plaintiff's  baptismal 
register  was  put  in,  in  which  he  was  described  as  the  ille- 
gitimate son  of  Isabella  Cope.  The  clergyman  by  whom 
the  plaintiff  was  baptized  was  living,  but  was  not  called  as 
a  witness. 

Alderson,  J.,  (in  summing  up). — If  a  child  be  born  in 
marriage,  during  the  life-time  of  the  husband^  it  is  pre- 
sumed to  be  legitimate.  It  appears  that  the  plaintiff  in 
this  case  is  the  youngest  child,  that  he  was  bom  after  four 
other  children,  and  during  the  lifetime  of  Richard  Cope. 
He  therefore  is  clearly  legitimate,  unless  it  be  proved  that 
the  husband  had  no  access.  Now,  it  is  shewn  that  he  had 
opportunity  of  access,  and  if  a  husband  have  access,  and 
others  at  the  same  time  are  carrying  on  a  criminal  intima- 
cy with  his  wife,  a  child  born  under  such  circumstances  is 
legitimate  in  the  eye  of  the  law.  But,  if  the  husband  and 
wife  are  living  separate,  and  the  wife  is  notoriously  living 
in  open  adultery,  although  the  husband  have  an  opportu- 
nity of  access,  it  would  be  monstrous  to  suppose,  that, 
under  these  circumstances,  he  would  avail  himself  of  such 
opportunity.  The  legitimacy  of  a  child  born  under  such 
circumstances  could  therefore  not  be  established. 

Verdict  for  the  pl^ntiff. 

«/.  Williams^  C  CressweU,  and  Wrangham,  for  the 
plaintiff. 


f .  Mm*.  Jb»  Seit, -i 
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PRINCIPAL    MATTERS 


NG  CHILDREN. 
See  Rape. 

:CESSARY. 

sential  that  there  should 
y  direct  communication 
cessary  before  the  fact 
pal  felon.  It  is  enough 
y  direct  an  intermediate 
ure  another  to  commit 
nd  it  will  be  sufRcient 
cessary  does  not  name 
be  procured,  but  merely 
•nt  to  employ  some  per- 
ooper,  535 

COMPLICE. 

VNS  LAUGHTER,  4. 

ought  not  to  be  con- 
e  evidence  of  any  num- 
plices,  unconfirmed  by 
y.  Rexv.Noakes,  526 

(NISTRATOR. 

:;  died  in  the  month  of 
lext  of  kin  took  out  let- 
listration  in  the  same 
vent  and  lived  in  her 
month  of  November, 
Is  of  the  intestate  in  the 
ized  under  a  fori  facias 
.Iministrator  for  a  debt 


of  his  own : — HeU  that  an  action  lay 
against  the  sheriff  by  the  administra- 
tor, in  his  representative  capacity,  for 
this  seizure.  But,  semblcf  that,  if  the 
administrator  had  remained  in  posses- 
sion for  a  very  long  time,  it  would 
have  been  otherwise.  Gaskells. Mar- 
shall, 31 

ADULTERY. 

In  an  action  of  crim.  con.,  letters 
written  by  the  wife  to  third  persons, 
before  she  became  acquainted  with 
the  defendant,  and  in  which  she  men- 
tioned her  husband,  are  receivable  in 
evidence  to  shew  the  terms  on  which 
they  were  with  respect  to  aflfection. 
Willis  V.  Bernard,  342 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

A.  having  printed  a  work,  sold  300 
copies  toB.,  a  bookseller,  at  40«.  a  co- 
py, binding  himself  not  to  sell  to  others, 
in  quires,  under  48j.,  and  in  single 
copies  under  50s.  a  copy,  until  B.'s 
300  were  sold,  or  his  consent  was  ob- 
tained. In  his  letter,  which  consti- 
tuted the  agreement,  he  said  to  B. 
'*  I  do  not  expect  you  to  sell  under 
48«.  and  50s,,  but  do  as  you  like." 


CASES  ON  THE  NORTHERN  CIRCUIT. 

F,  Pollock,  Jones f  Serjt.,  and  Wightman,  for  the  de- 
fendant. 

See  the  case  of  Morris  v.  Davies,  and  also  the  report  of  the  case  of 
ante,  Vol.  3,  pp.  215  and  427>  and  the  Gardner  Peerage,  in  the  House 
the  authorities  there  referred  to;     of  Lords. 


PROMOTIONS. 


In  the  vacation  after  Hilary  Term,  D.  Pollock,  Esq.^ 
Philip  Courtenay,  Esq.,  J.  Blackbume,  Esq.,  and  W.  H. 
Maule,  Esq.,  were  appointed  his  Majesty*8^counsel  learn- 
ed in  the  law. 


INDEX 


TO  THE 


PRINCIPAL    MATTERS. 


ABUSING  CHILDREN. 
See  Rape. 

ACCESSARY. 

It  is  not  essential  that  there  should 
have  been  any  direct  communication 
between  an  accessary  before  the  fact 
and  the  principal  felon.  It  is  enough 
if  the  accessary  direct  an  intermediate 
agent  to  procure  another  to  commit 
the  felony;  and  it  will  be  sufRcient 
even  if  the  accessary  does  not  name 
the  person  to  be  procured,  but  merely 
directs  the  agent  to  employ  some  per- 
son. Rtex  V.  Cooper^  535 

ACCOMPLICE. 

See  Manslaughter,  4. 

A  prisoner  ought  not  to  be  con- 
victed upon  the  evidence  of  any  num- 
ber of  accomplices,  unconfirmed  by 
other  testimony.  Rexv.NoakeSf  526 

ADMINISTRATOR. 

An  intestate  died  in  the  month  of 
August:  her  next  of  kin  took  out  let- 
ters of  administration  in  the  same 
month,  and  went  and  lived  in  her 
house  till  the  month  of  November, 
when  the  goods  of  the  intestate  in  the 
house  were  seized  under  a ^riyacta^ 
against  the  administrator  for  a  debt 


of  his  own : — Held^  that  an  action  lay 
against  the  sheriff  by  the  administra- 
tor, in  his  representative  capacity,  for 
this  seizure.  But,  setnble,  that,  if  the 
administrator  had  remained  in  posses- 
sion for  a  very  long  time,  it  would 
have  been  otherwise.  Gatkellv.Mar- 
shall,  31 

ADULTERY. 

In  an  action  of  crim.  con.,  letters 
written  by  the  wife  to  third  persons, 
before  she  became  acquainted  with 
the  defendant,  and  in  which  she  men- 
tioned her  husband,  are  receivable  in 
evidence  to  shew  the  terms  on  which 
they  were  with  respect  to  affection. 
Willis  V.  Bernard^  34iS 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 

A.  having  printed  a  work,  sold  300 
copies  toB.,  a  bookseller,  at  40;.  a  co- 
py, binding  himself  not  to  sell  to  others, 
in  quires,  under  48«.,  and  in  single 
copies  under  bOs.  a  copy,  until  B.'s 
300  were  sold,  or  his  consent  was  ob- 
tained. In  his  letter,  which  consti- 
tuted the  agreement,  he  said  to  B. 
"  I  do  not  expect  you  to  sell  under 
48«.  and  50;.,  but  do  as  you  like." 
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ALIEN. 


ARSON. 


When  B.  had  sold  a  part  of  the  300 
copies,  he  went  into  partnership  with 
C,  and  transferred  all  his  stock  at 
the  cost  price.     He  also  sold  some 
copies  at  45«.  and  46s. — A.,  in  con- 
travention of  his  agreement,  sold  un- 
der  the  stipulated  prices;    but,   on 
being  threatened  with  proceedings  by 
B.,  persuaded  D.,  who  had  purchased 
the  principal  part,  to  consent  to  give 
them  back,  if  it  would  satisfy  B. — D. 
had  an  interview  with  B.,  and  told 
him  this.     D.  said,  that  he  under- 
stood the  arrangement  was  a  settle- 
ment of  the  difference,  and  that  B. 
went  away  from  the  interview  per- 
fectly satisfied: — Held,  in  an  action 
by  B.  against  A.  for  a  breach  of  the 
agreement,   that  neither  the  under- 
selling by  B.  nor  the  transfer  of  the 
stock  to  the  partnership,  were  grounds  | 
of  nonsuit;  but  that  the  arrangement 
with  D.  was  an  answer  to  the  action, 
if  the  jury  thought  it  made  an  end  of 
the  dispute  between  the  parties.  Held, 
also,  that,  on  the  question  of  damages, 
it  might  be  considered  whether  B.'s 
own  underselling  had  or  had  not  con- 
tributed to  affect  the  price  of  the  work 
in  the  market.  Benning  v.  Dove,  4£7 

ALIEN. 

1.  A.  resided  in  Pennsylvania  before 
the  declaration  of  American  indepen- 
dence, and  he  had  a  son,  B.,born  there 
also  before  that  period.  In  1783,  A. 
came  to  England,  to  get  compensation 
for  losses  as  an  American  loyalist.  In 
1785,  A.  returned  to  Pennsylvania, 
where  he  died.  B.  never  was  in 
England.  Semble,  that  both  A.  and 
B.  were  American  subjects,  and  that 
A.  became  so  by  returning  to  Penn- 
sylvania in  ]  785 ;  and  that  a  claim 
to  lands  could  only  (if  at  all)  be  made 
through  them  under  the  stat.  87  Geo. 
8,  c.  97,  s.  24.  Doe  d.  Stanshury  v. 
Arkwriffhty  575 

2.  What  A.  said  in  England  as  to 
why  he  came,  is  evidence.        '  Ibid, 


AMERICAN. 
See  Alien. 

APOTHECARY.  . 

A  diploma  of  M.D.  from  the'^Uni- 
versity  of  St.  Andrew's,  in  Scotland,  is 
no  defence  to  an  action  for  penalties 
under  the  55  Geo.  8,  c.194,  s.  20,  for 
practising  as  an  apothecary,  without 
having  obtained  a  certificate  from  the 
Apothecaries'  Company;  and, #em6J^, 
that  a  similar  diploma  from  an  Eng- 
lish university  would  not  be  so.  The 
Apothecaries*    Company  v.  ColUns, 

519 

APPREHENSION. 

See  Imprisonment. 

Magistrates  have  no  authority  to 
detain  a  person  known  to  them,  till 
some  other  person  makes  a  charge 
against  him.  Before  they  detain  a 
known  person,  they  should  have  a 
cluirge  actually  made.  Rex  v.  Bimie^ 

206 

ARSON. 

See  Outhouse. — Lord  Chief  Jus- 
tice Tindal's  Charge,  p.  265,  n. 

1 .  If  a  person  set  fire  to  a  stack,  Ae 
fire  from  which  is  likely  to  and  which 
does  communicate  to  a  barn,  whidi 
is  thereby  burnt,  the  person  is  in- 
dictable for  burning  the  barn.  Rex  v. 
Cooper,  5S5 

2.  A  prisoner  tried  at  the  assizes 
for  arson,  on  Wednesday,  the  20th  of 
March,  was,  on  Monday  the  18tb, 
served  at  the  prison  with  a  notice  to 
produce  a  policy  of  insurance.  The 
commission-day  was  Friday,  the  15tb, 
and  the  prisoner's  home  was  ten  miles 
from  the  assize  town: — Held,  that 
the  notice  was  served  too  late.  Rexv* 
EUicomhe,  522 

3.  Held,  also,  that  the  intent  to  de- 
fraud an  insurance  office  being  charged 
in  the  indictment,  was  not  such  notice 
to  the  prisoner  as  would  make  a  no- 
tice to  produce  the  policy  nnneoes* 
sary.  Ibid, 


ATTORNEY. 


AUTHOR. 
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ASSAULT. 

1.  One  of  the  marshals  of  the  city 
of  LondoDi  whose  duty  it  was,  on  the 
day  of  a  public  meeting  in  the  Guild- 
hall, to  see  that  a  passage  was  kept 
for  the  transit  to  their  carriages  of 
the  members  of  the  corporation  aod 
others,  directed  a  person  in  the  front 
of  a  crowd  at  the  entrance  to  stand 
back,  and,  on  being  told  by  him  that 
he  could  not  for  those  behind  him, 
struck  him  immediately  on  the  face, 
saying  that  he  would  make  him: — 
HeJd^  that  in  so  doing  the  marshal 
exceeded  his  authority,  and  that  he 
should  have  confined  himself  to  the 
use  of  pressure,  and  should  have  wait- 
ed a  short  time  to  afford  an  opportu- 
nity for  removing  the  party  in  a  more 
peaceable  way.  Itnason  v.  Cope,  193 

2.  If  one  of  two  persons,  fighting, 
unintentionally  strikes  a  third,  he  is 
answerable  in  an  action  for  an  assault, 
and  the  absence  of  intention  can  only 
be  urged  in  mitigation  of  damages. 
James  v.  Campbell,  372 

ATTORNEY. 

See  Evidence,  8,  18,  19. 

1.  A.  brought  an  action  for  an  at- 
torney's bill  against  B.,  but  only  reco- 
vered a  small  sum  for  money  lent,  as 
there  had  been  no  bill  delivered: — 
Held,  that  A.  might  recover  the 
amount  of  the  attorney's  bill  in  ano- 
ther action,  brought  after  the  bill  was 
delivered,  although  this  was  a  part  of 
his  demand  in  ^e  first  action;  and 
that  it  was  not  necessary  that  he 
should  have  been  nonsuited  in  the  first 
action  to  entitle  him  to  bring  the  se- 
cond. Heming  y,  Wilton,  54 

2.  An  attorney  brought  an  action 
against  the  petitioning  creditor,  under 
a  commission  of  bankrupt,  for  busi- 
ness done  previous  to  the  assignment : 
— Held,  that,  notwithstanding  the 
14th  sect,  of  the  bankrupt  act  (6  Geo. 
4,  c.  1 6),  he  might  maintain  the  ac- 
tion without  proof  that  his  charges 


had  been  allowed  by  the  commission- 
ers, according  to  the  provisions  of 
that  section,  as  the  whole  was  matter 
of  investigation  before  the  taxing  of- 
ficer. FiiherY.Ftlmerf  92 

3.  When  two  persons  are  in  part- 
nership as  attorn ies,  it  is  sufficient, 
under  the  statutes  3  Jac.  1 ,  c.  7,  and 
2  Geo.  2,  c.  23,  if  their  bill  for  busi- 
ness done  is  signed  in  the  name  of  the 
firm,  without  the  Christian  name  of 
either  partner.  Smith  v.  Brown,     94 

4.  An  attorney  in  a  cause  is  not 
answerable  for  the  absence,  neglect, 
or  want  of  attention  in  the  counsel 
engaged  in  it.  Lowryv.  Guilford,  234 

5.  Two  persons  in  partnership  as 
attornies  may  recover  in  a  joint  action, 
for  business  done  in  the  Palace  Courts 
although  it  appear  that  one  of  them 
only  was  a  person  entitled  to  practise 
in  that  court.  Arden  v.  Tucker,    248 

G.  An  attorney  cannot  be  asked 
whether  A.  applied  to  him  to  draw  a 
certain  deed,  nor  whether  A.  asked 
his  advice  for  a  lawful  or  an  unlawful 
purpose.    Doe  d.  Shellard  v.  Harris, 

592 

7.  The  protection  of  communica- 
tions made  by  a  client  to  his  attorney 
applies  to  all  cases  in  which  the  rela- 
tion of  attorney  and  client  subsists, 
and  to  all  cases  where  the  client  ap- 
plies to  the  attorney  in  his  profes- 
sional capacity.  Ibid. 

AUTHOR. 

1 .  An  author  was  engaged  to  write 
for  a  certain  sum  an  article  to  appear 
among  others  in  a  work  called  '*  The 
Juvenile  Library."  Before  he  had 
completed  his  article,  and  before  any 
portion  of  it  was  published,  the  work 
in  which  it  was  to  appear  was  discon- 
tinued:— Held,  that  the  publishers 
were  not  entitled  to  claim  the  com- 
pletion of  the  article,  that  it  might  be 
published  in  a  separate  form  for  ge- 
neral readers,  but  were  bound  to  pay 
the  author  a  reasonable  sum  for  the 
part  which  he  had  prepared.     Held, 
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BANKRUPT. 


BILL  OF  EXCHANGE. 


also,  that  such  reasonable  sum  was  \ 
recoverable  on  a  quantum  meruit  in  a 
common  count  for  work  and  labour. 
Planche  v.  Colbum,  58 

3.  If  A.,  being  the  author  of  a  law 
book,  sell  the  copyright  to  B,,  and  B. 
publish  a  third  edition  of  the  work 
edited  by  another,  but  not  stated  to 
be  sO|  and  which  purchasers  were 
likely  to  suppose  was  edited  by  A., 
such  edition  having  errors  and  mis- 
takes in  it  calculated  to  injure  the  re- 
putation of  A.  as  an  author: — Held, 
at  Nisi  Prius,  that,  for  this,  an  action 
lies  by  A.  against  B.  The  question, 
whether  an  edition  purports  to  have 
been  edited  by  A.  is  a  question  for 
the  Jury ;  but  the  question,  whether 
the  alleged  errors  and  mistakes  be  so 
or  not,  and  whether  they  are  such  as 
are  calculated  to  injure  the  reputation 
of  A.  as  an  author,  are  questions  for 
the  Court.  Archhold  v.  Sweety     Z\9 

BAIL. 

1 .  One  of  the  bail  was  called  as  a 
witness  for  the  defendant  and  object- 
ed to;  but  on  a  sum  equal  to  double 
the  amount  sworn  to  being  deposited 
with  the  marshal  of  the  L.  C.  B.,  his 
Lordship  struck  the  witness's  name 
out  of  the  bail  piece,  and  be  was  exa- 
mined. Pearcy  v.  Flemings  503 

2.  In  an  action  against  the  sheriff 
for  refusing  to  take  bail,  it  is  no  an- 
swer to  the  action  that  the  party  ar- 
rested did  not  tender  a  bail  bond.  The 
sheriff  is  to  prepare  the  bond.  But, 
temble,  that  be  is  entitled  to  be  paid 
for  so  doing  by  the  party  arrested. 
Millne  v.  Sir  M.  Wood,  587 

BANKRUPT. 

See  Concordat. — Evidence,  8. — 
Mauciously  suing  out  a  Commis- 
sion of  Bankrupt. 

1.  A.  was  entitled  to  commission 
for  introducing  to  a  tradesman  a  pur- 
chaser for  his  business,  which  was  to 
be  paid  on  the  completion  of  the  bar- 


gain. After  he  had  introduced  the 
purchaser,  but  before  the  matter  was 
settled,  he  became  bankrupt,  and  his 
assignees  brought  an  action  for  the 
commission,  which  they  afterwards 
discontinued,  and  wrote  to  him,  say- 
ing that  they  disclaimed  all  right  to 
the  money.  A.  upon  this  broueht  an 
action  in  his  own  name: — Held,  that 
he  was  not  entitled  to  recover.  Nil- 
lary  v.  Morris,  6 

i,  A  bankrupt  is  not  indictable  on 
the  Stat.  6  Geo.  4,  c.  1 6,  s.  1 1 2,  for 
concealing  his  books  till  after  he  has 
concluded  his  last  examination.  Rex 
V.  Walters,  138 

8.  Parol  evidence  of  any  thing  that 
a  bankrupt  says  at  the  time  of  his  last 
examination  cannot  be  received,  al- 
though it  should  appear  that  no  part 
of  what  he  said  was  taken  down  in 
writing.  Ibid. 

4.  Whether,  on  such  an  indictment, 
the  petitioning  creditor  is  a  compe- 
tent witness  to  prove  the  petitioning 
creditor's  debt — Qucere.  Ibid. 

5.  Where  the  bankruptcy  of  a 
party  is  stated  in  an  allegation,  in  an 
indictment  for  a  conspiracy,  the  as- 
signment cannot  be  received  as  evi- 
dence in  support  of  such  allegation, 
unless  it  be  proved  by  the  subscribing 
witness.  Rex  v.  Pope,  208 

BIGAMY. 

On  an  indictment  against  a  man  for 
bigamy,  it  appeared  that,  for  the  pur- 
pose of  conc&ftlment,  the  second  wife 
was  married  by  a  name  by  which  she 
had  never  been  known : — Held,  that 
this  was  no  answer  to  the  charge,  al- 
though, if  the  first  marriage  had  taken 
place  under  such  circumstances,  that 
would  have  -been  thereby  rendered 
void.  Rexv.Pensoti,  412 

BILL  OF  EXCHANGE. 

See  Composition,  2. — Evidence,  9. 
— Witness,  S. 

1.  A  publican  took  from  a  person, 


BILL  OF  EXCHANGE. 


BOND. 


Cll 


who  boarded  and  lodged  in  his  house, 
a  bill  and  a  note,  both  at  one  time,  for 
his  score,  part  of  which  consisted  of 
a  demand  for  spirits,  but  not  to  the 
amount  of  either  bill  or  note ;  money 
was  also  paid  on  account: — Held,  in 
an  action  on  the  securities,  that,  al- 
though they  were  given  at  the  same 
time,  the  plaintiff  might  recover  on 
one  of  them,  and  also  that  he  might 
apply  the  money  paid  in  reduction  of 
the  demand  for  spirits,  although  such 
demand  could  not  be  recovered,  in 
consequence  of  the  act  of  24  Geo.  2, 
c.  40.     Crookshank  V,  Rose,  19 

2.  Where  a  bill  is  by  the  acceptor 
made  payable  at  a  particular  place 
which  is  not  his  residence,  proof  of 
presentment  at  that  place  is  not  suffi- 
cient in  an  action  against  the  drawer, 
without  proof  of  the  acceptor's  hand- 
writing. Sedgwick  V.  Jagei',         199 

3.  Semble,  that  an  indorsee  for  va- 
lue, who  receives  part  payment  from 
the  drawer  of  an  accommodation  bill, 
and  takes  a  new  bill  to  give  time  for 
the  payment  of  the  remainder,  does 
not  thereby  discharge  the  acceptor, 
unless  he  was  aware  that  the  accept- 
ance had  been  given  for  the  drawer's 
accommodation.  Rolfev.Wyatt,  181 

Whether,  if  he  knew  that  fact,  it 
would  make  any  difference — Qucere, 

Ibid. 

4.  The  traveller  of  a  tradesman  in 
London  called  on  his  employer's  debt- 
or in  the  country,  and,  being  unable  to 
obtain  cash,  consented,  at  the  request 
of  the  debtor,  to  take  an  acceptance 
for  the  amount,  and  wrote  the  whole 
form  of  a  bill  except  the  name  of  the 
drawer,  and  sent  it  up  to  his  employer, 
telling  the  debtor  that  he  did  not  think 
it  would  be  satisfactory.  The  em- 
ployer kept  the  biU,  but  did  not  put 
his  name  to  it  as  drawer.  The  tra- 
veller had  no  authority  to  sign  bills, 
but  was  in  the  habit  of  sending  them 
up  without  a  drawer's  name,  to  pre* 
vent  risk  by  loss: — Held,  that  these 
facts  did  not  amount  to  proof  of  the 


drawing  of  a  bill  so  as  to  prevent  the 
creditor  from  recovering  for  his  ori- 
ginal demand,  before  the  instrument 
purporting  to  be  a  bill  became  due. 
Fyse  V.  Clarke,  403 

5.  An  offer  on  the  part  of  the  in- 
dorser  of  a  bill  to  pay  part  of  the 
amount,  and  the  costs,  and  to  give  a 
warrant  of  attorney  for  the  residue, 
will  not  dispense  with  the  proof  of 
notice  of  dishonour.  Standage  v. 
Creighton,  406 

6.  It  was  proved,  in  an  action 
against  the  indorser  of  a  bill  of  ex- 
change, that,  two  months  after  it  was 
due,  it  was  produced  to  him,  and  in- 
quiries were  made  as  to  the  drawer 
and  acceptor;  upon  which  he  said, 
that  if  the  holder  would  take  10^.  in 
the  pound,  he  would  secure  it : — Held, 
sufficient  to  dispense  with  proof  of 
notice  of  dishonour.  Dixon  v.  Elliott, 

437 

7.  A  bill  of  exchange  for  twenty- 
five  seventeen  shillings  and  three 
pence,  is  a  bill  of  exchange  for  twen- 
ty-five pounds  seventeen  shillings  and 
three  pence,  and  may  be  declared  on 
as  such.  Phipps  v.  Tanner,  488 

8.  A.  procured  a  banking  company 
to  advance  100/.  on  a  bill  of  ex- 
change for  300/.,  A.  giving  the  com- 
pany his  guarantie  for  the  amount 
so  advanced,  but  having  no  other  in- 
terest in  the  bill: — Held,  that  A. 
might  recover  the  whole  amount  of 
the  bill  in  an  action  against  the  ac- 
ceptor, and  not  merely  the  amount 
for  which  he  gave  his  guarantie.  Reid 
V.  Fumival,  499 

9.  In  an  action  on  a  biU  of  ex- 
change, where  the  defence  is  that  the 
bill  had  been  altered,  the  defendant 
cannot  go  into  evidence  to  shew  that 
other  bills  had  been  likewise  altered. 
Thompson  v.  Mosely,  501 

BOND. 

See  Stamp. 
A  bond  was  executed  by  a  person 
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CERTIFICATE. 


who  could  not  write:— /^e/d)  that  if 
there  was  no  other  plea  besides  non 
est  factum,  the  defendant's  counsel 
could  not  ask  whether  the  bond  was 
read  over  to  the  defendant  before  he 
signed  it,  nor  what  was  the  transaction 
respecting  which  it  was  given.  Cran' 
brook  V.  Dadd,  402 

BRIBERY. 
See  Tbbatino. 

1 .  Two  of  the  electors  of  a  borough 
went  to  a  banker  there,  and  said,  they 
wished  to  draw  checks  upon  the  bank. 
The  banker  promised  to  honour  any 
checks  they  might  draw.  The  checks 
drawn  were  signed  by  one  only,  but 
the  account  in  the  banker's  books  was 
opened  in  the  joint  names: — Held, 
that  they  might  maintain  a  joint  ac- 
tion against  the  candidate  in  whose 
interest  they  were,  if  he  adopted  the 
payments  made.  Bremridgev.Camp- 
fiell,  1 86 

2.  Semble,  that,  where  the  same  sum 
is  given  to  every  voter  coming  from 
the  same  place  to  an  election,  for  his 
travelling  expenses,  it  is  bribery ;  and 
it  is  not  the  less  so,  tliough  all  the 
candidates  agree  in  the  payment  of 
the  same  amount.  But  it  is  for  the 
jury  to  say,  in  an  action  by  an  agent 
of  the  candidate  to  recover  the  amount 
from  his  principal,  whether  the  money 
was  bond  fide  paid  for  expenses,  and 
expenses  only.  Ibid, 

BUILDING  ACT. 

The  building  act,  14  Geo.  3,  c.  78, 
s.  100,  limits  actions  to  be  brought 
within  three  months.  A.  had  begun 
to  build  a  party  wall,  partly  on  the 
soil  of  B.,  more  than  three  months 
before  the  action,  but  had  not  com- 
pleted it  till  within  that  time: — Held^ 
that  B.  might  recover  for  such  part 
of  the  trespass  as  was  committed 
within  the  time  limited;  but  that,  if 
nothing  had  been  done  within  the  three 


months,    be  must  bring  ejectment. 
Trotter  v.  Simpson^  51 

BURGLARY. 

If  a  married  woman  take  a  bouse, 
in  which  a  burglary  is  committed,  tbe 
house  must  be  laid  as  the  bouse  of 
the  husband,  although  she  be  living 
separate  from  him.  Rex  v.  Smyths  201 

CARRIER. 
See  Stage  Coach. 

1,  In  stating  the  termini  of  the 
journey  in  declaring  against  a  carrier, 
the  word  London  will  be  taken  as  a 
nomen  collectiwim,  including  all  that 
is  commonly  so  called,  and  not  the 
city  merely.     Beckford  v.  CrutmeU^ 

242 

2.  If  a  carrier  directs  goods  to  be 
sent  to  a  particular  booking  office,  he 
is  answerable  for  the  negligence  of 
the  booking  office  keeper.  Colepep^ 
per  V.  Go(^,  380 

8.  In  an  action  against  the  carrier, 
the  person  at  the  booking  office  who 
delivered  the  goods  to  the  carrier,  is  a 
competent  witness  to  prove  the  state 
in  which  they  were  delivered.     Ibid, 

CATTLE. 

If  A.  set  fire  to  a  cow-house  and 
bum  to  death  a  cow  which  is  in  it,  A. 
is  indictable  under  the  statute  7  &  8 
Geo.  4,  c.  30,  s.  16,  for  killing  the 
cow.  Rex  V.  Haughton,  559 

CERTIFICATE  FOR  EXECU- 
TION. 

1.  Practice  as  to  certificates  for 
execution,  under  the  statute  1  Will.  4, 
c.  7,  s.  2.  Barford  v.  Nelton^  8 

2.  In  cases  of  ejectment,  the  certi- 
ficate of  the  Judge  must,  under  the 
sut.  1 1  Geo.  4,  c.  70,  s.  38,  be  for 
immediate  possession,  or  the  case 
must  take  its  ordinary  course;  but  if 
the  Judge  should  think  that  some 
time  ought  to  be  allowed  to  the  de- 
fendant, he  will  grant  a  certificate  for 
immediate  possession,  the  lessor  of  the 


CLOTH  TRADE. 

pluatiff  undertaking  not  to  enforce  it 
for  a  certain  time.  Doe  d.  Packer  ▼• 
HilUard,  182 

CHARITABLE  INSTITUTION. 

1,  A  member  of  a  committee  of 
management,  taking  an  active  part  in 
the  concerns  of  a  charitable  institu- 
tion supported  by  voluntary  contribu- 
tions, is  liable  for  goods  furnished  by 
a  tradesman  for  the  use  of  the  insti- 
tution, although  it  appear  that  such 
tradesman  did  not  furnish  them  on 
any  contract  with  the  committee,  but 
having  at  first  furnished  goods  on  the 
credit  of  an  individual,  who,  previous- 
ly to  the  formation  of  a  committee, 
bad  the  sole  management,  continued 
to  send  them  in  afterwards  on  orders 
given,  as  before,  by  the  servants  of 
the  institution,  without  any  inquiry  as 
to  who  was  liable  to  pay  him.  Glenes^ 
ter  V.  Hunter,  63 

2.  If  a  builder  do  work  at  an  in- 
tended hospital  on  the  order  of  the 
physician  and  surgeon,  they  being  an- 
nounced to  deliver  lectures  there,  and 
being  members  of  the  provisional  com- 
mittee, such  builder  is  not  bound  to 
look  solely  to  the  funds  of  the  hospi- 
tal for  payment,  but  may  sue  the  per- 
sons who  gave  the  orders,  unless  he 
was  distinctly  informed  that  the  deal- 
ing was  to  be  on  the  terms  of  looking 
for  payment  to  the  funds  of  the  hos- 
pital only.  Pink  V,  Scudamore,       71 

CLERK. 
See  Parish  Clerk. 

CLOTH  TRADE. 

Semhle,  that  there  is  not  any  cus- 
tom in  the  cloth  trade,  by  which  a 
tailor,  who  receives  cloth  from  a  clo- 
thier which  he  does  not  approve,  is 
bound  to  pay  for  it,  if,  when  sent 
back,  it  does  not  reach  the  seller,  un- 
less he  shews  that  he  has  delivered  it 
to  the  seller's  order  in  foriiing.  Da- 
viee  V.  HalUm,  69 


CONFESSION,  613 

COMMENCEMENT  OF 
ACTION. 

See  Tims. 

COMPOSITION. 

1.  A.,  being  a  creditor  of  B.,  had 
executed  a  composition  deed,  in  which 
it  was  stipulated  that  the  debt  should 
be  paid  at  6s,  in  the  pound,  by  pro- 
missory notes.  After  executing  this 
deed,  A.  obtained  payment  from  B. 
in  full : — Held,  that  B.  could  not  re- 
cover back  the  difference  between  the 
full  amount  and  6s,  in  the  pound, 
without  proving  that  the  composition 
notes  had  been  paid,  or  giving  some 
evidence  that  would  be  equivalent  to 
such  proof.   Ward  y.  Bird,  229 

2.  A.  advanced  100/.  to  B.  on  the 
joint  and  several  promissory  note  of 

B.  and  C,  the  latter  at  that  time  ow- 
ing A.  65/.  on  his  own  account.  C. 
failed,  and,  at  a  meeting  of  his  credi- 
tors, A.  and  others  entered  into  are- 
solution  that  C.  should  assign  certain 
property  for  the  benefit  of  his  credi- 
tors; and  that  his  creditors  should 
give  him  a  release.  A.,  at  the  meet- 
ing, stated  his  debt  to  be  65/.,  and  he 
afterwards  received  a  dividend  on  that 
sum ;  subsequently  to  this  B.  failed : 
— Held,  that  A.  could  not  then  sue 

C.  on  the  promissory  note.  Seager  v. 
BiUingUm,  456 

CONCORDAT. 

Where  parties  have  become  bank« 
rupt  in  France,  but  have  been  rein- 
stated in  their  affairs  by  a  concordat; 
it  is  not  necessary  in  an  action  brought 
by  them  for  money  due  to  them  be- 
fore  their  bankruptcy,  to  prove  that 
they  have  performed  their  part  of  the 
concordat,  but  they  should  shew  that 
the  action  is  brought  with  the  assent 
of  the  commissioners  named  therein. 
Orr  V.  Browne,  414 

CONFESSION. 
1.  On  the  trial  of  a  prisoner,  who 
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CONFESSION. 


CORN  TRADE. 


has  made  before  a  magistrate  a  vo- 
luntary confession  of  his  guilt,  pre- 
vious  to  the  conclusion  of  the  evidence 
against  him,  which  confession  is  taken 
down  in  writing,  and  signed  by  the 
prisoner,  and  attested  by  the  magis- 
trate's clerk ;  the  proper  course  is,  for 
the  clerk  to  give  evidence  of  the  pri- 
soner's statements,  refreshing  his  me- 
mory by  the  written  paper.  Rex  v. 
Bell,  162 

ft.  A  prisoner,  indicted  for  stealing 
two  heifers,  said :  **  I  drove  away  two 
heifers  from  '  the  World's  End  Dol- 
ver,* "  (t.  e.  Fen).  The  prosecutor's 
farm  was  called  by  that  name,  but  he 
could  not  swear  that  there  was  not 
any  other  of  the  same  name  in  the 
neighbourhood : — Held,  insufficient  to 
warrant  a  conviction.  Rex  v.  Tuffs, 

167 

3.  A  prisoner  ought  to  be  told  by 
the  magistrate,  that,  if  he  makes  any 
statement,  it  may  be  used  as  evidence 
against  him;  and  that  he  must  not 
expect  any  favour  if  he  confesses:  but 
the  magistrate  ought  not  to  dissuade 
him  from  confessing.  Rex  v.  Green, 

312 

4.  A  girl,  accused  of  poisoning, 
was  told  by  her  mistress,  that  if  she 
did  not  tell  all  about  it  that  night,  a 
constable  would  be  sent  for  in  the 
morning  to  take  her  before  a  magis- 
trate; she  then  made  a  statement, 
which  was  held  to  be  not  admissible 
in  evidence.  Next  day,  a  constable 
was  sent  for,  and  as  he  was  taking 
her  to  the  magistrate,  she  said  some- 
thing to  him,  he  having  held  out  no 
inducement  to  her  to  do  so : — Held, 
that  this  was  receivable,  as  the  for- 
mer inducement  ceased  on  her  being 
put  into  the  hands  of  the  constable. 
Rex  V.  Richards,  S 1 8 

5.  The  committing  magistrate  had 
told  a  prisoner,  that  he  would  do  all 
that  he  could  for  him  if  he  would 
make  a  disclosure;  after  this,  the  pri- 
soner made  a  statement  to  the  turn- 
key of  the  prison,  who  held  out  no  in- 


ducement to  the  prisoner  to  confess: 
— Held,  that  what  the  prisoner  said 
to  the  turnkey  could  not  be  received 
in  evidence,  more  especially  as  the 
turnkey  had  not  given  the  prisoner 
any  caution.  Rex  v.  Cooper,         535 

6.  A  man  and  woman  being  appre- 
hended on  a  charge  of  murder,  an- 
other woman,  who  had  the  female  pri- 
soner in  custody,  told  her,  that  she 
'*  had  better  tell  the  truth,  or  it  would 
lie  upon  her,  and  the  man  would  go 
free :" — Held,  that  a  declaration  of  the 
female  prisoner,  made  to  this  woman 
afterwards,  was  not  receivable  in  evi- 
dence. Rex  V.  Enoch,  539 

7.  A  statement  relating  to  an  of- 
fence, made  upon  oath  by  a  person 
not  at  the  time  under  suspicion,  is  ad- 
missible in  evidence  against  him,  if  he 
be  afterwards  charged  with  the  com- 
mission of  it.  Rex  V.  Tubby,         530 

CONSTABLE. 

See  Forcible  Entry,  3. — Imprison- 
ment. 

CONTRA  PACEM. 

See  Indictment,  3. 

CONVICTION. 
See  Deer. — Evidence,  3. 

COPYRIGHT. 
See  Author,  2. 

CORN  TRADE. 

By  custom  in  the  corn  market,  a 
buyer  may  pay  the  factor  upon  dis- 
count within  die  two  months  which 
constitute  the  ordinary  time  for  pay- 
ment, either  for  his  own  accommoda- 
tion, or  that  of  the  factor ;  and,  there- 
fore, where  a  factor  stopped  payment 
after  he  had  received  the  money  for 
com  sold,  but  before  the  expiration 
of  the  two  months,  it  was  held,  that 
the  principal  could  not  sue  the  buyer, 
but  must  look  to  the  factor.  Heuch 
V.  Carrington,  471 


DETINUE. 


EJECTMENT. 
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COSTS. 

See  Expensed. — Landlord  and 
Tenant,  6. 

DEER. 

See  Park. 

On  an  indictment  under  the  stat. 
7  &  8  Geo.  4,  c.  29,  s.  26,  for  killing 
a  deer  after  a  previous  summary  con- 
viction, a  conviction  by  two  Justices 
of  the  previous  offence  was  put  in : — 
Held,  diat  such  a  conviction  was  good. 
This  conviction,  in  stating  the  offence, 
did  not  state  the  place  at  which  it  was 
committed ;  but  the  Justices,  in  award- 
ing the  distribution  of  the  penalty, 
awarded  it  to  the  overseers  of  D.  in 
the  said  county,  **  where  the  said  of- 
fence was  committed:" — Held,  suffi- 
cient.  Rexv.  Weale,  ISl 

DEPOSITIONS. 

It  is  the  duty  of  a  magistrate  to  re- 
turn to  the  Judge,  not  only  the  depo- 
sitions of  witnesses,  but  also  any  con- 
fession taken  down  as  made  by  the 
prisoner;  and  it  is  no  excuse  for  not 
doing  so,  that  the  confession  was 
wanted  to  be  sent  before  the  Grand 
Jury.  Rex  v.  FaUowt,  508 

DETINUE. 

1.  If  A.,  without  the  authority  of 
B.,  pledges  his  property  with  C,  a 
joint  action  of  detinue  is  maintainable 
by  B.  against  both  A.  and  C.  Whe- 
ther in  such  an  action  a  verdict  may 
be  taken  against  one  defendant  only — 
Qucere,  Garth  v.  Howard,  846 

2.  Statements  made  by  the  shop- 
man of  a  pawnbroker  who  is  lefl  in 
the  shop  to  answer  in  his  master's  ab- 
sence, can  only  be  received  in  evi- 
dence in  an  action  against  the  master, 
when  they  relate  to  transactions  which 
are  strictly  within  the  business  of  a 
pawnbroker ;  and  are  not  receivable 
if  they  relate  to  an  advance  of  money 
not  within  the  terms  of  the  Pawnbro- 
kers' Act.  Ibid, 


8.  If  the  jury,  in  such  a  case,  are 
satisfied  that  B.  held  oul  A.  as  a  per- 
son authorized  to  pledge  his  properly 
for  the  purpose  of  raising  money,  they 
may  find  a  verdict  for  both  defen- 
dants. Ibid. 

DISTRESS. 

See  Landlord  and  Tenant,  4,  5,  7. 
Receiver. 

The  carriage  of  A.,  being  on  the 
premises  of  B.,  was  seized  by  C.  for 
rent  due  by  B.  to  his  landlord,  D.  In 
an  action  of  trover  brought  by  A. 
against  C,  a  witness  proved  that  B. 
had  held  die  premises  of  D.  for  more 
than  a  year,  but  that  he  had  a  lease  of 
them : — Held^  that  the  lease  must  be 
produced  and  given  in  evidence,  and 
that  B.'s  acquiescence  in  the  distress 
would  not  dispense  with  such  proof. 
Shepherd  v.  Cafe,  418 

DOG. 

See  Park,  1 . 

1 .  In  an  action  against  a  party  for 
keeping  a  dog  accustomed  to  bite 
mankind,  it  is  not  essential  that  the 
dog  should  be  his ;  if  he  harbours  the 
dog,  or  allows  it  to  be  at  and  resort 
to  his  premises,  that  is  sufficient. 
M'Kone  v.  Wood,  I 

2.  In  an  action  for  not  sufficiently 
securing  a  fierce  dog,  kept  by  the  de- 
fendant, and  by  which  the  plaintiff*  was 
bitten,  the  plaintiff  may  recover,  not« 
withstanding  he  had,  on  a  previous 
day,  been  warned  against  going  near 
the  dog,  if  the  jury  think  that  the  ac- 
cident was  not  occasioned  by  the  plain- 
tifTs  own  carelessness  and  want  of 
caution.  Curtis  v.  MilU,  489 

DURESS. 
See  Machine  Breaking. 

EJECTMENT. 

See  Certificate  for  Execution,  2. 
— ^Landlord  and  Tenant,  2. — 
Limitation,  5. 
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EVIDENCE. 


ELECTING. 

A.  was  indicted  for  shooting  at  B., 
a  gamekeeper ;  there  being  another 
indictment  against  A.  for  night  poach- 
ing:— Heldf  that  although  both  in- 
dictments related  to  the  same  trans- 
action, yet  these  were  offences  quite 
distinct  from  each  other,  and  that  the 
prosecutor  ought  not  to  be  put  to  his 
election  to  go  upon  one  indictment 
and  abandon  the  other.  Rex  v.  Hand- 
ley,  565 

EMBEZZLEMENT. 

1.  A.  gave  his  clerk  51.,  out  of 
which  he  was  to  pay  for  an  advertise- 
ment; he  paid  1/.,  but  told  A.  he  had 
paid  2L  Os,  6d.,  and  accounted  with 
A.  accordingly: — Held,  no  embezzle- 
ment; and  that,  if  in  such  a  case  the 
indictment,  besides  containing  a  count 
for  embezzlement,  contained  a  count 
for  a  larceny  charged  to  have  been 
committed  "  in  manner  and  form 
aforesaid,"  the  prisoner  could  not  be 
convicted  on  that  count.  Rex  v.  Mur^ 
ray,  145 

2.  Where  a  party  is  charged  with 
embezzlement,  the  Judge,  before  the 
indictment  is  found,  will  order  the 
prosecutor  to  furnish  the  prisoner 
with  a  particular  of  the  charges,  if 
the  prisoner  make  an  affidavit  that  he 
does  not  know  what  the  charges  are, 
and  that  he  has  applied  to  the  prose- 
cutor for  a  particular,  and  it  has  been 
refused.  Rex  v.  Bootyman,  300 

3.  The  prisoner  had  worked  for 
the  prosecutor  sometimes  as  a  re- 
gular labourer  and  sometimes  as  a 
roundsman,  but,  at  the  time  in  ques- 
tion, he,  not  being  at  all  in  the  prose- 
cutor's service,  was  sent  by  the  pro- 
secutor to  get  a  check  cashed  at  a 
banker's,  for  doing  which  he  was  to 
be  paid  sixpence.  He  got  the  cash 
and  made  off*: — Held,  no  embezzle- 
ment, as  the  prisoner  was  not  a  ser- 
vant of  the  prosecutor  within  the 
meaning  of  the  stat.  7  &  8  Geo.  4, 
c.  29,  8.  47.  Rex  v.  Freeman,      6S4t 


EVIDENCE. 

See  Accomplice. — Adultert,  — A- 
LiBN,  2. — Attorney,  6, 7. — Bank- 
rupt, 3, 4, 5, — Bill  of  Exchange, 
9. — Bond. — Confession.  —  Deti- 
nue, 2. — False  Representation, 
S. — FoRGERT,  2,3,  6. — Insolvent, 
4, 5. — Legitimacy,  2. — Libel,  4, 5. 
— Lien,  1. — Machine  Breaking. 
— Manslaughter,  4.  —  Palace 
Court.  —  Paving.  — Payment  of 
Money  into  Court. — Perjury,  2. 
— Seisin. 

1.  Where  an  indictment  is  founded 
on  a  written  instrument,  and  where 
the  instrument  itself  is  the  crime,  it  is 
receivable  in  evidence,  although  not 
stamped;  but  where  the  indictment 
is  for  an  offence  distinct  from  the  in- 
strument, and  the  instrument  be  only 
introduced  collaterally,  it  cannot  be 
received  unless  it  be  properly  stamp- 
ed. Rex  V.  Smyth,  201 

2.  Persons  who  cohabit  as  man  and 
wife,  after  a  marriage  de  facto,  sup- 
posed by  both  to  be  a  good  marriage 
in  law,  may,  after  the  marriage  is 
found  to  be  a  nullity,  give  in  evi- 
dence, in  a  Court  of  justice,  state- 
ments made  by  each  other  during  the 
cohabitation.   WelU  v.  Fletcher,      12 

3.  If  a  plea  justifying  a  libel  state 
that  an  information  was  laid  before  a 
magistrate,  an  examined  copy  of  the 
magistrate's  conviction,  reciting  the 
information,  is  sufficient  proof  of  the 
information.  Scarth  v.  Gardener,  38 

4.  In  slander,  the  words  imputed 
the  prescribing  of  medicines  in  im- 
proper doses,  and  the  defendant  jus* 
tiffed: — Held,  that  medical  books, 
which  were  stated  by  the  medical 
witnesses  to  be  works  of  medical  au- 
thority, could  not  be  pat  in,  to  shew 
that  such  doses  were  sanctioned ;  but, 
that  the  medical  witnesses  might  be 
asked  their  judgment,  and  the  grounds 
of  it,  which  might  in  some  degree  be 
founded  on  these  books  as  a  part  of 
their  general  knowledge.  Collier  v. 
Simpson,  73 
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5.  A.  brought  an  action  against 
the  sheriff  for  a  false  return  of  nulla 
bona  to  Rji,/a,  issued  against  the 
goods  of  B.  B.  had  filed  a  bill  of 
discovery  against  A.,  on  which  there 
had  been  a  decree  or  order,  that  A. 
should  bring  into  the  Court  of!  Chan- 
cery all  letters  written  by  B.  or  any 
other  person  to  him  respecting  the 
original  debt.  A.,  under  this  decree 
or  order,  brought  in  various  letters : 
— Heldf  that  none  of  them  could  be 
read  in  evidence  on  the  part  of  the 
defendant  in  the  present  action,  with- 
out first  putting  in  the  bill  and  an- 
swer, Hewitt  V.  Piggottf  75 

6.  The  statements  in  a  special  plea, 
on  which  judgment  has  been  given  for 
the  plaintiff  on  demurrer,  cannot  be 
used  at  the  trial  of  the  cause  as  an  ad- 
mission on  the  record  by  the  defen- 
dant; but  the  cause  must  be  tried  on 
the  general  issue,  without  any  refer- 
ence to  the  special  plea  at  all.  Firmin 
▼.  Crucifix,  98 

7.  If,  in  a  case  of  felony,  a  witness 
for  the  prosecution  is  too  ill  to  attend 
the  assizes,  this  is  a  good  ground  for 
postponing  the  trial,  but  will  not  au- 
thorize the  reading  the  deposition  of 
the  witness  taken  before  the  magis- 
trate. Rex  V.  Savage,  143 

8.  A  conversation  between  a  client, 
who  afterwards  becomes  bankrupt, 
and  his  attorney's  clerk,  on  the  sub- 
ject of  his  affairs,  is  a  privileged  com- 
munication, and  cannot  be  given  in 
evidence  in  an  action  by  his  assignees, 
for  the  purpose  of  shewing  his  mo- 
tives. Bowman  V.Norton,  177 

9.  A  witness  formed  his  opinion  of 
the  hand- writing  of  a  party  from  hav- 
ing observed  it  signed  to  an  affidavit 
used  in  the  cause  (on  a  motion  to 
postpone)  by  the  counsel  for  the  party 
against  whom  it  was  proposed  to  be 
proved: — Held,  sufficient.  Smith  v. 
Sainsbury,  196 

1 0.  A  witness  is  not  only  not  bound 
to  answer  a  question,  the  answer  to 
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which  would  criminate  him,  but  he  is 
not  bound  to  answer  any  question,  the 
answer  to  which  would  tend  to  crimi- 
nate him.  A  witness  is,  therefore,  not 
bound  to  answer  whether  he  wrote  an 
advertisement  referring  to  libellous 
letters  which  the  prosecutor  had  re- 
ceived ;  and,  though  he  is  bound  to 
answer  whether  he  knows  in  whose 
handwriting  it  is,  he  is  not  bound  to 
name  the  person,  as  it  may  be  himself. 
Rex  V.  Slaney,  213 

1 1 .  A  clerk  who  has  seen  numer- 
ous letters  addressed  by  a  party  to  his 
employer,  and  has  acted  on  those  let- 
ters, may  prove  the  handwriting  of 
such  party.  Ibid. 

1 2.  An  information  for  a  libel  stated 
that  the  prosecutor  had  received  cer- 
tain anonymous  letters,  and  that  of 
and  concerning  those  letters  the  de- 
fendant published  a  libellous  placard. 
The  defendant  was  proved  to  have 
caused  the  placard  to  be  published. 
In  the  placard  it  was  asked  if  the  pro- 
secutor had  not  received  certain  warn- 
ing. The  prosecutor  stated  that  he 
understood  that  to  refer  to  the  letters, 
and  that  he  should  not  have  under- 
stood the  meaning  of  the  placard  if 
he  had  not  received  the  letters: — 
Held,  that  the  letters  might  be  read 
in  evidence  as  explanatory  of  the  pla- 
card, without  proof  of  the  handwriting 
of  them.  Ibid. 

13.  The  statements  in  a  special 
plea,  which  has  been  holden  bad  on 
demurrer,  are  not  evidence  for  the 
plaintiff  on  the  general  issue,  although 
the  jury  are  to  assess  damages  as  well 
as  to  try  the  case  on  the  general  issue. 
Montgomery  v.  Richardson,  247 

14.  Any  evidence  that  is  a  con- 
firmation of  the  original  case  cannot 
be  given  as  evidence  in  reply  ;  and  the 
only  evidence  that  can  be  given  in  re- 
ply, is  that  which  goes  to  cut  down 
the  defence  without  being  any  con- 
firmation of  the  original  case.  Rt  x  v. 
Hilditch,  299 
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15,  Where  the  examination  on  in- 
terrogatories of  an  absent  witness  is 
read  on  the  part  of  the  plaintiff, 
the  whole,  including  the  answers  to 
the  cross-interrogatories,  must  be 
read  as  part  of  his  case.  Temper  ley 
V.  Scolt,  34 1 

IG.  A  witness  cannot  be  called  to 
contradict  another  who  denies  having 
made  a  particular  statement,  if  such 
statement  was  not  of  a  fact,  but  only 
of  a  matter  of  opinion ;  as  such  state- 
ment of  opinion  does  not  come  within 
the  rule  which  confines  contradictions 
to  matters  directly  connected  with  the 
issue  in  the  cause.   Elton  v.  Larkins, 

S85 

17.  Written  admissions  made  for 
the  purpose  of  a  former  trial  may  be 
used  on  a  new  trial.  If  the  party 
who  made  them  wishes  to  withdraw 
them,  he  should  take  out  a  summons 
before  a  Judge,  in  order  to  obtain  his 
permission.  Ibid, 

1 8.  If  the  clerk  of  an  attorney  has 
the  management  of  a  cause,  what  he 
says  is  receivable  in  evidence,  tlie 
same  as  if  it  had  been  said  by  the  at- 
torney himself.  Siandage  v.  Creigh' 
ton,  406 

19.  A  debtor,  being  in  prison, 
wrote  to  the  town  agents  of  his  cre- 
ditors' attornies,  requesting  them  to 
send  a  confidential  clerk  to  him,  with 
whom  he  might  communicate  on  the 
subject  of  his  creditors*  claim :  —Held, 
in  an  action  by  the  creditors  to  reco- 
ver the  claim,  that  what  the  debtor 
said  to  the  person  who  went  to  him  in 
consequence  of  his  letter,  was  receiv- 
able in  evidence,  even  though  the  sub- 
ject-matter of  the  communication  was 
an  offer  of  10^.  in  the  pound.  Hill  v. 
Elliott,  436 

20.  A  witness  for  the  defence  can- 
not be  asked  whether  he  has  heard  a 
witness  for  the  prosecution  commit 
perjury  on  the  trial  of  a  cause;  and,  in 
stating  whether  he  would  believe  that 
witness  on  his  oath,  he  must  do  so 
from  his  knowledge  of  the  witness*s 


general  character,  and  not  from  hav- 
ing heard  him  give  particular  evidence 
on  a  particular  trial.  Rex  v.  Hemp,  468 
31.  The  minute  book  of  a  Court 
of  Quarter  Sessions  is  not  evidence  of 
its  proceedings.  The  record  should 
be  made  up  on  parchment,  and  an  ex- 
amined copy  produced  by  a  witness 
who  examined  it.  Rexv,Thring,  507 

22.  On  the  trial  of  an  indictment 
for  arson,  a  witness  for  the  prosecu- 
tion was  himself  in  custody  on  a  charge 
of  felony.  The  counsel  for  the  pri- 
soner wished  to  ask  him,  *'  Have  you 
not  said  that  you  committed  the  of- 
fence for  which  you  are  now  in  custo- 
dy V* — Held,  that  this  question  ought 
not  to  be  put.    Rex  v.  Pegler,     521 

23.  What  a  party  says  is  evidence 
against  himself  as  an  admission,  not- 
withstanding it  may  relate  to  the  con- 
tents of  a  written  paper.  Earle  v. 
Picken,  642 

24.  The  counsel  for  the  prosecu- 
tion opened  that  he  should  call  A.  and 
B.  as  witnesses,  the  former  being  a 
King's  evidence.  Both  before  and 
afler  those  persons  were  called  the 
prisoner's  counsel  were  allowed  to  ask 
the  other  witnesses,  whether  A.  and  B. 
were  not  persons  of  very  bad  charac- 
ter. Rex  V.  Nichols,  600 

EXPENSES. 

1 .  On  the  trial  of  an  indictment  for 
manslaughter,  the  surgeon  will  only 
be  allowed  for  his  attendance  on  the 
the  trial,  and  not  for  his  fee  for  open- 
ing the  body  by  order  of  the  coronei. 
Rexv.  Taylor,  301 

2.  The  Judge,  on  a  trial  for  mur- 
der, has  no  power  to  allow  the  ex- 
penses of  the  witnesses  for  their  at- 
tendance at  the  coroner's  inquest.  Rex 
V.  Rees,  302 

3.  A  prosecutor  and  his  witnesses 
were  bound  by  recognizances  to  pro- 
secute and  give  evidence  at  theassizes. 
They  attended  there,  and  preferred  an 
indictment,  which  was  found.  The 
prisoner  had    been  by  mistake  dis- 
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charged  by  proclamation  at  an  ad- 
journed sessions  which  preceded  the 
assizes,  and  had  absconded.  The 
Judge  allowed  the  expenses.  Bui  sem- 
bUf  that,  if  the  prosecutor  and  wit- 
nesses had  merely  appeared  at  the 
assizes  and  had  not  preferred  any  in- 
dictmenty  the  Judge  would  have  had 
no  power  to  allow  any  expenses.  Rex 
T.  Robey,  552 

FALSE  PRETENCE. 
See  FoRQERT,  7. 

FALSE  REPRESENTATION. 

See  Warranty. 

1.  A  tradesman  can  only  recover 
against  a  person  making  a  false  repre- 
sentation of  the  means  of  one  who  re- 
ferred to  him,  such  damage  as  is  justly 
and  immediately  referable  to  the  false 
representation.  Therefore,  if  the 
tradesman  gives  an  indiscreet  and  ill- 
judging  credit,  he  cannot  make  the 
referee  answerable  for  any  loss  occa- 
sioned by  it.  Corbett  y.  Brown^    HGS 

2,  A  party  bought  a  ship  under  a 
representation  that  she  was  copper 
fastened.  He  ascertained  in  the 
course  of  a  few  days  that  she  was  not, 
but  did  not  make  any  complaint  to 
the  seller  till  several  months  after- 
wards, when  she  had  been  on  a  voy- 
age and  returned: — Held^  that  this 
delay  would  not  prevent  his  recover- 
ing, provided  the  action  was  in  other 
respects  maintainable.  Freeman  v. 
Baker,  475 

S.  /Te/flf,  also,  that ''Lloyd's  Regis- 
ter of  Shipping"  was  not  admissible 
in  evidence  to  shew  that  the  vessel  was 
considered  as  copper  fastened.    Ibid. 

4.  The  contract  stated,  that  the 
vessel  was  to  be  delivered  with  all  her 
stores  according  to  the  inventory. 
The  inventory  was  at  the  end  of  the 
advertisement  for  the  sale : — Held, 
that  this  did  not  import  into  the  con- 
tract the  representation  as  to  the  vessel 


contained  in  the  advertisement,  as  the 
vessel  itself  was  not  mentioned  in  the 
inventory,  but  only  the  stores.  Ibid. 
5 .  The  questions  for  the  j  ury  in  such 
a  case  are,  whether  the  vessel  was  in 
fact  copper  fastened;  and,  ifit  was  not, 
did  the  seller  know  that  it  was  not  ? 
and,  if  he  did,  did  he  use  any  means 
to  conceal  the  fact  from  the  buyer? 

Ibid. 

FORCIBLE  ENTRY. 

1 .  An  indictment  for  a  forcible  en- 
try cannot  be  supported  by  evidence 
of  a  mere  trespass ;  but  there  must  be 
proof  of  such  force,  or  at  least  such 
shew  of  force,  as  is  calculated  to  pre- 
vent any  resistance.    Bex  v.  Smyth^ 

201 

2.  If  a  wife,  separated  from  her 
husband,  take  a  house  of  which  the 
husband,  with  the  landlord's  consent, 
obtains  possession : — Semble,  that  if 
the  wife  come  with  others  and  make 
a  forcible  entry  into  this  house,  she 
may  be  convicted  on  an  indictment  for 
a  forcible  entry,  stating  it  to  be  the 
house  of  the  husband.  Ibid. 

3.  Where  a  constable  entered  a 
house  with  a  warrant  in  his  hand,  and 
searched  it,  and  for  such  entering  and 
searching  was  indicted  for  a  forcible 
entry: — Held,  that  his  counsel  might 
ask  the  witnesses  for  the  prosecution 
what  the  constable  said  at  the  time  as 
to  whom  he  was  searching  for.    Ibid. 

FORGERY. 

1'.  A  forged  paper  was  in  the  fol- 
lowing form — **  Per  bearer  two  11-4 
superfine  counterpanes.  T.  Davis, 
E .  Twell."  It  was  not  addressed  to 
any  person : — Held,  by  the  15  Judges, 
that  it  was  neither  an  order  nor  a  re- 
quest within  the  stat.  1  Will.  4,  c.  66, 
s.  10,  (the  forgery  consolidation  act). 
Bex  V.  CuUen,  1 1 6 

2,  On  an  indictment  for  forging  a 
check,  purporting  to  be  drawn  byG. 
A.  upon  Messrs.  J.  L.  &  Co*,  proof 
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that  no  person  named  G.  A.  keeps  an  i 
account  with  or  has  any  right  to  draw 
on  Messrs.  J.  L.  &  Co.,  is  primd facie 
evidence  thatG.  A.  is  a  fictitious  per- 
son. Rex  V.  Backler,  118 
5.  Adhere  a  bill  purported  to  be  ac- 
cepted by  "  Samuel  Knight,  Market- 
place, Birmingham" — It  was  held,  on 
an  indictment  for  the  forgery  of  the 
acceptance,  that  the  result  of  inquiries 
made  at  Birmingham  by  the  prosecu- 
tor, who  was  not  acquainted  with  the 
place,  was  evidence  for  the  Jury, 
though  neither  the  best  nor  the  usual 
evidencci given  to  prove  the  non-ex- 
istence of  a  party  whose  name  is  used. 
Rex  V.  Kingi  123 

4.  The  practice  of  issuing  county 
court  processes  in  blank  for  the  attor- 
nies  to  fill  up  after  they  have  been 
issued  by  the  county  clerk,  is  highly 
irregular ;  and  semble,  that  the  filling 
up  of  a  county  court  summons,  or  al- 
tering a  distringas  into  a  summons 
after  it  has  been  so  issued  in  blank,  is 
a  forgery  at  common  law.  Rex  v. 
Collier,  160 

5.  An  indictment  which  charges  a 
forged  check  to  be  **  a  warrant  and 
order  for  the  payment  of  money,  which 
said  warrant  and  order  is  in  the  words 
and  figures  following,"  is  good.  Rex 
V.  Crowther,  316 

6.  A  forged  check  on  the  W.  bank 
was  presented  for  payment  at  the  S. 
bank,  where  the  supposed  drawer 
never  kept  cash : — Held,  that  this  was 
sufficient  evidence  of  an  intent  to  de- 
fraud the  partners  of  the  8.  bank,  al- 
though there  was  no  probability  of 
their  paying  the  check,  even  if  it  had 
been  genuine.  Ibid, 

7.  A  person  who  obtained  goods  on 
delivering  a  forged  letter — "  Please 
to  let  the  bearer  W.  T.  have  for  J.  R. 
4  yards  of  linen,"  signed  J.  R.,  is  not 
indictable  for  obtaining  goods  by  false 
pretence,  as  this  is  uttering  a  forged  re- 
quest for  the  delivery  of  goods  which 
is  a  felony  under  sect.  10,  of  the  stat. 
1  Will.  4,  c.  66.    Rex  v.  Evans,     553 


GAME. 

See  Poaching. 

1 .  To  bring  a  party  within  the  stat. 
52  Geo.  S,  c.  93,  for  not  producing  his 
game  certificate,  it  is  not  necessary 
that  the  demand  of  it  should  be  made 
on  the  land  on  which  he  was  sport- 
ing; but  the  demand  must  be  made 
so  immediately  after  the  party  has  left 
the  land,  as  to  form  a  part  of  the  same 
transaction.  Scarth  v.  Gardener,   38 

2.  It  is  not  necessary  that  the  per- 
son making  the  demand  shoiUd  pro- 
duce any  certificate ;  and  if  the  other 
party  refuses  to  produce  his,  he  takes 
the  risk  of  whether  the  person  de- 
manding is  one  having  a  right  to  make 
such  demand.  Ibid* 

3.  If  a  person  refuses  to  produce 
his  game  certificate,  or  to  tell  his  name 
or  residence,  the  person  demanding 
need  not  go  on  to  ask  in  what  place, 
if  any,  he  is  assessed  to  the  game  duty. 

Ibid. 

GOODS  LET  ON  HIRE. 
See  Horse. 

GOODS  NOT  CONFORMABLE 

TO  CONTRACT. 

Where  a  party  contracted  to  sup- 
ply and  erect  a  warm  air  apparatus 
for  a  certain  sum : — Held,  in  an  ac- 
tion for  the  price,  (the  defence  to 
which  was,  that  the  apparatus  did  not 
answer,)  that,  if  the  jury  thought  it 
was  substantial  in  the  main,  though 
not  quite  so  complete  as  it  might  be 
under  the  contract,  and  could  be  made 
good  at  a  reasonable  rate,  the  proper 
course  would  be  to  find  a  verdict  for 
the  plaintiff,  deducting  such  sum  as 
would  enable  the  defendant  to  do 
what  was  requisite.    Cutler  v.  Close^ 
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GOODS  SOLD. 

See  Charitable  Institution. 

A.  sold  to  B.  a  butt  of  wine,  which 
was  not  delivered.  B.  compounded 
with  his  creditors,  and  the  amount  of 
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the  wine  was,  by  A.'s  consent,  includ- 
ed in  the  composition.  The  compo- 
sition money  was  secured  by  bills,  and 
A.  had  a  claim  against  B.  beyond  the 
price  of  the  wine.  Before  the  whole 
of  the  composition  was  paid,  B.  de- 
manded the  wine  of  A.,  who  refused 
to  deliver  it: — Held^  that  he  was 
bound  to  deliver  it,  as  he  had  under- 
taken to  do  so;  and  that  the  doctrine 
with  respect  to  stoppage  in  transitu 
did  not  apply  under  the  circumstances. 

Nichols  V.  Hart,  179 

2.  A.,  a  publisher,  had  for  some 
years  supplied  a  periodical  work  to 
W.  as  fast  as  the  numbers  came  out. 
W.  died,  and  A.,  not  knowing  of  his 
death,  continued  sending  the  numbers 
of  the  work  by  the  stage  coach,  ad- 
dressed to  W.  These  numbers  were 
received  by  B.,  who  had  succeeded  to 
the  property  of  W.,  and  there  was  no 
evidence  that  B.  had  ever  offered  to 
return  them: — Held^  that  A.  might 
maintain  an  action  for  goods  sold  and 
delivered  against  B.,  though  at  the 
time  of  the  deliveries  A.  was  not 
aware  of  the  death  of  W.  Weatherhy 
V.  Banham,  228 

GUARANTIE. 

A  person  gave  a  guarantie  in  these 
words,  "  1  hereby  agree  to  be  answer- 
able for  the  payment  of  501.  for  T. 
L.  In  case  '\\  L.  does  not  pay  for  the 
gin,  &c.  he  receives  from  you,  I  will 
pay  you  the  amount :" — Held,  that  it 
was  not  a  continuing  guarantie.  Ni' 
cholson  V.  Paget,  31)5 

HIGH  TREASON. 

1.  If  a  true  bill  be  found  against  a 
person  for  high  treason,  the  Judge 
will,  on  the  application  of  the  counsel 
for  the  Crown,  order  the  Sheriff  to 
furnish  the  solicitor  to  the  Treasury 
with  a  list  of  the  persons  to  be  sum- 
moned on  the  jury,  that  a  copy  of 
it  may  be  delivered  to  the  prisoner. 
Rex  V.  Collins,  305 

2.  Semble,  that  counts  charging  a 


party  with  high  treason  in  "  compass - 
in<;  &c.  the  maim  and  wounding"  of 
His  Majesty,  and  with  "  compassing 
&c.  the  wounding"  of  His  Majesty, 
are  bad.  Ibid. 

3.  The  prisoner,  in  a  case  of  high 
treason,  has  a  right  to  address  the 
Jury  in  addition  to  the  speeches  of  his 
counsel — and  semble,  that  both  the 
prisoner's  counsel  have  a  right  to  ad- 
dress the  Jury,  although  there  be  no 
evidence  on  the  part  of  the  defence. 

Ibid. 
HIGHWAY. 

See  Way. 

A  road  had  been  repaired  by  a  pa- 
rish, and  persons  on  horseback  had 
used  it;  but  there  was  no  evidence  that 
any  carriage  had  ever  gone  along  the 
whole  length  of  it: — Held,  that  the 
parish  could  not  be  convicted  of  non- 
repair of  it  on  an  indictment  stating  it 
to  be  a  way  for  carriages ;  and  that 
there  should  have  been  a  count  in  the 
indictment  charging  it  to  be  a  way  for 
horses.  Rex  v.  The  InhMtants  of  St. 
Weonard's,  579 

HORSE. 

A.  let  a  horse  on  hire  to  B.  for  one 
month,  B.  kept  it  for  two  months,  and 
then  sold  it  to  C: — Held,  that  A. 
might  recover  the  value  of  the  horse 
from  C,  although  C.  had  acted  bond 
fide,  and  had  paid  B.  the  full  value. 
Shelley  v.  Ford,  313 

HORSE  RACE. 

1 .  The  clerk  of  the  course  at  a  race 
cannot  set  off  a  claim  of  an  unpaid 
stake  due  from  the  plaintiff  on  one 
race  against  a  stake  of  another  race 
won  by  the  plaintifTs  horse.  Charlton 
v.  Hill,  147 

2.  The  clerk  of  the  course  at  a  race 
cannot  bring  actions  for  unpaid  stakes. 

Ibid. 

HUSBAND  AND  WIFE. 

See  Evidence,  1,  2. — Lboitimacy. 
I.  To  make  a  husband  liable  for 


Cies 


INDICTMENT. 


INSOLVENT. 


his  wife^s  board  and  lodging  at  the 

house  of  a  third  person,  when  the  wife 

leaves  in  consequence  of  a  dispute,  it 

must  be  shewn,  either  that  his  conduct 

rendered  it  improper  for  her  to  live 

with  him,  or  that  he  knew  where  she 

was  residing,  and  did  not  make  any 

offer  to  take  her  back,  except  upon  , 

conditions  which  he  had  no  ri^ht  to 

make.  Reed  v.  Moore^  200 

2.  A  man  is  answerable  to  a  third 

person  for  what  is  done  by  his  wife, 

so  long  as  the  relation  of  husband  and 

wife  continues,  though  they  may  be 

permanently  living  apart;  at  least,  if 

it  be  not  shewn  that  the  wife  at  the 

time  was  living  in  adultery.  Head  v. 

Briscoe^  48 !« 

IMPRISONMENT. 

A  woman  died  after  a  very  short 
illness;  rumours  were  generally  in  cir- 
culation in  the  neighbourhood  where 
she  had  lived  that  her  husband  had 
poisoned  her,  and  a  great  crowd  was 
collected  in  front  of  his  house ;  upon 
which  the  constable  of  the  parish,  with- 
out any  warrant,  took  him  into  cus- 
tody, and  conveyed  him  before  a  ma- 
gistrate, who  detained  him  till  medical 
men  had  reported  the  cause  of  death, 
and  then  discharged  him : — Held,  that, 
if  the  Jury  were  of  opinion  that  the 
constable  had  reasonable  ground  of 
suspicion  to  justify  the  apprehension, 
the  action  could  not  be  maintained. 
Nicholson  v.  Hardmick,  495 

INDICTMENT. 

See  Larceny,  I. — Manslaughter, 
1,2,  3,  7. — Murder,  2,  3,  5.— 
Poaching. — Riot  Act. 

1 .  Adhere  an  indictment  is  tried  at 
Nisi  Priuu,  the  nisi  prius  record  does 
not  shew  what  names  were  on  the 
back  of  the  indictment.  Rex  v. 
Smyth,  201 

2.  On  an  indictment  for  felony,  a 
matter,  which  was  the  subject  of  an- 
other indictment  for  felony,  was  ma- 


terial to  be  given  in  evidence,  as  it 
formed  a  part  of  the  facts  of  the  case. 
The  Judge  received  the  evidence,  and 
did  not  direct  the  second  prosecution 
to  be  abandoned.  Rex  v.  Salisbury^ 

155 

3.  An  indictment  preferred  in  2 
Will.  4,  for  a  felony  committed  on  the 
12th  of  March,  1830,  charged  the  of- 
fence to  have  been  **  against  the  peace 
of  our  Lord  the  King."  This  was  ob- 
jected to  as  soon  as  the  case  for  the 
prosecution  had  closed.  The  prisoner 
was  convicted,  and  the  fifteen  Judges 
held  the  conviction  right.  Rex  v. 
Chalmers,  331 

4.  In  an  indictment  the  property 
was  laid  in  J.  H.  It  appeared  that 
the  prosecutor's  name  was  J.  W.  H. : 
— Held,  not  material,  if  he  was  gene- 
rally known  by  the  name  of  J.  H. 
Rex  V.  Berriman,  601 

INSANITY. 

To  justify  the  acquittal  of  a  pri- 
soner indicted  for  murder  on  the 
ground  of  insanity,  the  Jury  must  be 
satisfied  that  he  was  incapable  of 
judging  between  right  and  wrong, 
and  at  the  time  of  committing  the  act 
did  not  consider  that  it  was  an  of- 
fence against  the  laws  of  God  and  na- 
ture. Rex  V.  Offord.  16S 

INSOLVENT. 
See  Release. 

1.  An  insolvent  debtor,  omitting  to 
state  in  his  schedule  debts  due  to  him, 
is  not  indictable  for  perjury,  although 
he  has  sworn  to  the  truth  of  his  sche- 
dule; but  he  must  be  indicted  for  a 
misdemeanor,  under  sect.  70  of  the 
insolvent  debtors'  act,  7  Geo.  4,  c.  57. 
Perjury  under  sect.  71  of  that  act  is 
only  committed  as  to  things  falsely  stat^ 
ed  in  the  schedule.  Rex  v.  Moody,  23 

2.  The  form  of  oath  at  the  end  of 
an  insolvent's  schedule  is  an  affidavit 
in  writing,  and  may  be  so  stated  in  an 
indictment  for  perjury.  Ibid. 


INSURANCE. 


INSURANCE. 
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3.  Debts  due  to  the  insolvent  are 
*'  effects  or  property,"  within  sect.  70 
of  the  insolvent  debtors*  act.       Ibid, 

4.  In  an  action  by  the  assignee  of 
an  insolvent,  it  is  necessary  to  prove 
the  provisional  assignment,  although, 
by  the  Insolvent  Debtors'  Act,  7  Geo. 
4,  c.  57 1  it  must  be  executed  at  the 
time  of  signing  the  petition,  on  which 
the  adjudication  of  the  Insolvent 
Debtors'  Court  (which  is  a  court  of 
record)  is  founded.  Jeffery  v.  Robin- 

5.  In  an  action  by  tlie  assignee  of 
an  insolvent,  a  letter  written  by  the 
defendant  was  given  in  evidence;  on 
the  back  of  it  something  had  been 
written  by  the  insolvent: — Held,  that 
the  defendant's  counsel  were  entitled  to 
have  it  read.  Dagleish  v.  Dodd^    238 

6.  If  an  insolvent  knows  at  the 
time  of  filing  his  schedule  that  a  bill 
of  exchange  had  been  indorsed  to  a 
particular  person  some  time  before, 
he  is  bound  to  give  notice  to  that  I 
person,  although  he  cannot  tell  whe- 
ther he  continues  to  be  holder  at  the 
time  of  filing  the  schedule.  Pugh  v. 
Hookham^  376 

7.  A.  received  from  B.,  an  insol- 
vent, the  pawnbroker's  duplicate  of  a 
harp,  which  was  an  undue  preference 
under  sect.  32  of  the  Insolvent  Act, 
7  Geo.  4,  c.  57.  A.  took  the  harp  out 
of  pawn: — Held^  that,  as  against  the 
assignees,  A.  had  no  lien  on  the  harp 
for  the  sum  he  paid  to  take  it  out  of 
pawn.   Ayling  v.  fVilliatM,  399 

8.  Semble,  that,  where  a  party  claims 
to  hold  goods  for  his  general  balance, 
he  cannot  object  that  a  smaller  sum, 
for  which  he  really  has  a  lien,  has  not 
been  tendered  to  him.  Ibid, 

INSURANCE. 

See  Principal  and  Agbnt. 

1.  It  is  not  necessary,  to  defeat  an 
action  on  a  policy  of  insurance  on  a 
ship,  on  the  ground  of  concealment  of 
material  facts,  that  fraud  should  be 


made  out;  but  it  is  enough,  if  the  in- 
formation be  withheld,  although  the 
party  withholding  may  only  have  erred 
in  judgment.  Elton  v.  Larkins,      86 

2.  In  general,  it  is  not  necessary 
that  the  assured  should  communicate 
the  time  of  sailing ;  yet,  if  it  be  such 
as  to  make  the  ship  a  missing  ship, 
then  it  becomes  a  material  fact,  and 
should  be  communicated.  Ibid, 

3.  Whether  underwriters  at  Lloyd's 
must  be  taken,  under  all  circumstan- 
ces, with  reference  to  insurances,  to 
be  cognizant  of  the  contents  of  the 
foreign  lists  filed  in  the  reading  room 
there — Qinjere,  Ibid, 

4.  In  a  question  of  marine  insur- 
ance, a  material  concealment  is  a  con- 
cealment of  facts,  which,  if  communi- 
cated to  the  underwriter,  would  in- 
duce him  either  to  refuse  the  insur- 
ance altogether,  or  not  to  effect  it  ex- 
cept at  a  larger  premium  than  the 
ordinary  premium;  and  a  letter  con- 
taining facts,  which,  if  communicated, 
would  lead  to  inquiry,  which  would 
produce  important  information,  ought 
to  be  shewn  by  the  assured  to  the 
underwriter.  Ellon  v.  Larkins,     385 

6,  A  party  is  not  bound,  at  the 
time  of  effecting  a  policy,  to  commu- 
nicate the  time  of  sailing  of  the  ship, 
unless  at  that  time  it  is  a  missing 
ship ;  neither  is  he  bound  to  commu- 
nicate any  knowledge  he  may  have  of 
the  time  of  sailing  of  another  vessel 
from  the  same  place,  either  before  or 
at  the  same  time  as  his  own,  unless  he 
knows  of  something  particular  having 
happened  to  such  other  vessel,  which 
might  affect  the  insurance  of  his  own. 

Ibid, 

6.  Where  material  facts  are  known 
to  the  assured  at  the  time  of  effecting 
a  policy,  he  is  bound  to  communicate 
them ;  and  the  circumstance  of  their 
being  contained  in  what  are  called 
Lloyd's  Lists,  which  the  underwriter 
has  the  power  of  inspecting,  will  not 
dispense  with  the  necessity  of  such 
communication.  Ibid, 


624  LANDLORD  &  TENANT. 


LANDLORD  &  TENANT. 


INTEREST. 

Interest  cannot  be  recovered  on 
money  had  and  received,  or  rooney 
paid,  without  a  special  agreement;  but, 
if  money  was  at  first  had  and  receiv- 
ed, and  there  is  a  subsequent  agree- 
ment to  pay  interest,  the  plaintiff  may 
recover  such  money  and  interest  on  a 
count  for  money  had  and  received, 
and  on  a  count  for  interest,  and  need 
not  declare  s|)ecially.  Hicks  v.  Ma- 
recot  438 

JURY. 

On  the  trial  at  bar  of  an  informa- 
tion, the  SpecialJury  were  summoned 
from  a  distant  county,  in  which  the 
offence  was  not  charged  to  have  been 
committed: — Held,  that  the  Court 
had  no  power  to  order  their  expenses 
to  be  paid.  The  Jurors  who  tried 
this  information  were  only  paid  one 
guinea  each,  and  other  Jurors  who  had 
come  from  the  same  county,  and  had 
been  summoned  to  try  another  infor- 
mation, which  was  not  tried,  were  not 
paid  any  thing.  Rex  v.  Pinney^    254 

JUSTICE  OF  THE  PEACE. 

See  Magistrate. 

LANDLORD  AND  TENANT. 
See  Distress. 

1.  A.,  the  landlord  of  premises, 
sued  6.  as  assignee  oi  a  lease,  for 
rent  due,  with  a  count  for  use  and 
occupation.  At  the  trial,  A.  put  in 
the  lease,  which  was  a  lease  to  W., 
who  had  taken  the  benefit  of  the  In- 
solvent Debtors'  Act.  It  was  proved 
that  B.  had  occupied  the  premises, 
and  had  treated  A.  as  landlord,  and 
had  paid  reut  to  him ;  but  that  the 
lease  had  never  been  assigned: — 
Held^  that  A.  could  not  recover 
against  B.,  either  for  the  rent  or  for 
the  use  and  occupation.  Hyde  v. 
Moakes,  42 

2,  In  ejectment  against  a  weekly 
tenant,  the  notice  proved  was,  to  quit 
on  Wednesday,  the  4th  of  August. 


The  witness  who  was  called  to  prove 
that  Wednesday  was  the  expiration  of 
the  current  week  of  the  tenancy,  said, 
**  that  he  guessed"  the  defendant  came 
in  "about  a  Tuesday  or  a  Wednesday, 
but  had  no  recollection  which: — 
Heldf  insufficient.  Doe  v.  Bay  ley,  67 

3.  A  tenant  from  year  to  year  of  a 
house  is  only  bound  to  keep  it  wind 
and  water  tight.  A  tenant,  who  co- 
venants to  repair,  is  to  sustain  and 
uphold  the  premises;  but  that  is  not 
so  with  a  tenant  from  year  to  year. 
Auworth  V.  JohnsoUf  iS9 

4.  A.,  a  tenant,  owed  rent  to  B., 
his  landlord;  B.  distrained  for  more 
rent  than  was  due,  and  removed  the 
goods  to  the  auction  rooms  of  C;  A. 
gave  C.  notice  not  to  sell,  and  C.  de- 
livered the  goods  back  to  the  person 
from  whom  he  received  them : — Held^ 
that,  as  some  rent  was  due  from  A.  to 
B.,  C.  was  not  liable  to  A.  in  an  action 
of  trover.    Whitworth  v.  Smithf    250 

6.  In  case  for  selling  goods  under 
a  distress,  without  appraisement,  if 
the  sum  produced  is  less  than  the  fair 
value  to  the  tenant,  he  may  recover  the 
difference  without  any  allegation  of 
special  damage.  KnotU  v.  Curtis^  322 

6.  A.  rented  land  of  B.,  who  was 
trustee  of  certain  property,  a  part  of 
which  was  this  land,  the  rents  of  which 
B.  was  to  pay  in  certain  shares ;  one 
of  these  shares  belonged  to  the  wife 
of  A.  B.  had  in  his  hands  a  greater 
amount  due  to  A.  in  right  of  his  wife, 
than  the  reut  amounted  to: — Held^ 
that  this  could  not  be  set  off  against  the 
rent,  without  a  special  agreement  to 
that  effect.  fVillson  v.  Davenport,  531 

In  replevin,  a  defendant  avowed, 
for  rent  payable  yearly,  for  rent  pay« 
able  half-yearly,  and  for  rent  payable 
quarterly,  and  to  each  of  these  avow- 
ries the  plaintiff  pleaded  non  ienuitt 
and  riens  in  arrear,  A  holding  at  a 
rent  payable  balf>yearly  was  proved, 
and  half  a  year's  rent  to  be  due,  and 
the  jury  were  directed  to  find  for 
the  plaintiff  on  the  first  and  fifth  is- 


LARCENY. 


LIBEL. 
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Hues,  for  the  defendant  on  the  third 
and  fourth,  and  the  jury  were  dis- 
charged on  the  second  and  sixth  is- 
sues. Ibid. 
7.  Upon  a  count  for  not  selling 
goods  distrained  at  the  best  prices, 
the  plaintiff  may  go  into  evidence  to 
shew  that  the  goods  were  allowed  to 
stand  in  the  rain,  and  that  they  were 
improperly  lotted.  Poynter  v.  Buck- 
ley, 512 

LARCENY. 

See  Post  Office. 

1.  An  indictment  for  stealing  a 
bank-note  did  not  conclude  contra  for" 
mam  staluti : — Held,  by  the  1 5  Judges, 
that  it  was  bad.  Rex  v.  Pearson,  121 

2.  A.  went  to  the  shop  of  B.,  and 
asked  for  shawls  for  Mrs.  D.  to  look 
at;  6.  gave  her  five;  she  pawned  two, 
and  three  were  found  at  her  lodgings. 
Mrs.  D.  was  not  called  as  a  witness: — 
Held,  that  A.,  on  this  evidence,  could 
not  be  convicted  of  a  larceny  in  stealing 
the  goods  of  B.  Rex  v.  Savage,    1 43 

S.  A.  had  consigned  three  trusses 
of  hay  to  B.,  and  had  sent  them  by 
the  prisoner's  cart ;  the  prisoner  took 
away  one  of  the  trusses,  which  was 
found  in  his  stable,  but  not  broken 
up: — Held,  no  larceny,  as  the  prh- 
soner  did  not  break  up  the  truss. 
Rex  V.  Pratley,  633 

4.  A  bible  had  been  given  to  a  so- 
ciety of  )¥esleyans,  and  it  had  been 
bound  at  the  expense  of  the  society. 
B.  stated  that  he  was  one  of  the  trus- 
tees of  the  chapel,  and  also  a  member 
of  the  society.  No  trust  deed  was 
produced: — Held,  that,  in  an  indict- 
ment for  stealing  the  bible,  the  pro- 
perty was  rightly  laid  in  B»  and  others. 
Rex  V.  Boulton,  537 

5.  If  a  poacher  take  a  gun  by  force 
from  a  gamekeeper,  under  the  impres- 
sion that  it  may  be  used  against  him, 
it  is  not  felony,  though  he  state  after- 
wards that  he  will  sell  the  gun,  and  it 
be  not  subsequently  heard  of.  Rex  v. 
Holloway,  624 


LEGITIMACY. 

1 .  If  a  husband  have  access,  and 
others  at  the  same  period  have  a 
criminal  intimacy  with;  his  wife,  and 
she  have  a  child,  such  child  is  legiti- 
mate; but,  if  the  husband  and  wife 
live  separately,  and  the  wife  is  noto- 
riously living  in  adultery,  a  child  born 
under  such  circumstances  would  be 
illegitimate,  although  the  husband  had 
an  opportunity  of  access.  Cope  v. 
Cope,  G04 

2.  On  the  trial  of  an  issue,  in  which 
the  question  is,  whether  A.  is  the  legi- 
timate son  of  B.,  neither  the  declara- 
tion of  B.,  nor  of  his  wife,  the  mother 
of  A.,  are  receivable  to  shew  that  A. 
is  illegitimate.  Ibid, 

LIBEL. 

See  Evidence,  3,  4,   10,  11,  12— 

Slander. 

1 .  The  declaration  in  an  action  for 
libel  alleged  that  the  plaintiflTwas  a 
good  and  faithful  subject,  3rc.,  and 
that  he  was  a  medical  practitioner, 
and  stated  the  libel  to  have  been  pub- 
lished of  and  concerning  him,  and  of 
and  concerning  him  in  his  said  prac- 
tice.  No  evidence  was  given  of  any 
licence  or  authority  to  practise,  nor 
was  the  plaintiff  mentioned  in  the  li- 
bel as  a  regular  medical  man,  but 
merely  as  "  Physician  extraordinary 
to  several  ladies  of  distinction,*'  and 
"doctor,  or  rather  quack:" — Held, 
that  this  did  not  withdraw  the  claim 
to  damages  in  the  medical  capacity 
from  the  consideration  of  the  jury, 
but  that  they  might  give  such  damages 
as  they  thought  right,  both  for  that 
and  the  libel  on  the  plaintiff's  private 
character.    Long  v.  Chubb,  55 

2.  Every  wilful  unauthorized  pub- 
lication, injurious  to  the  character  of 
another,  is  a  libel;  but,  where  the 
writer  is  acting  on  any  duty,  legal  or 
moral,  towards  the  person  to  whom 
he  writes,  or  where  he  has,  by  his  si- 
tuation, to  protect  the  interests  of  that 
other,  that  which  he  writes,  under 
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LIEN. 


LIMITATION. 


such  circumstances,  is  a  privileged 
communication ;  and  no  action  will  lie 
for  what,  is  thus  written,  unless  the 
writer  be  actuated  by  malice.  Cock- 
ayne  v.  Hodgkisson^  543 

3.  A.,  being  a  tenant  of  6.,  was 
desired  by  6.  to  inform  him  if  he  saw 
or  heard  anything  respecting  the  game. 
A.  wrote  a  letter  to  B.,  informing  B. 
that  his  gamekeeper  sold  game: — 
Heldf  that,  if  A.  had  been  so  inform- 
ed, and  believed  the  fact  to  be  so, 
this  was  a  privileged  communication, 
and  that  the  gamekeeper  could  not 
maintain  any  action  for  a  libel.    Ibid. 

4.  In  such  a  case  the  defendant  may 
give  in  evidence  representations  made 
to  him  as  to  the  conduct  of  the  game- 
keeper, but  cannot  go  into  evidence 
of  the  acts  done  by  the  gamekeeper. 

Ibid. 

5.  Libel,  imputing  that  the  plaintiff 
had  received  rose  wood,  knowing  it 
to  have  been  stolen.  Pleas  of  justifi- 
cation, stating  that  B.  had  stolen  the 
rose  wood  from  A.,  and  that  the  plain- 
tiff bad  received  it,  knowing  it  to  have 
been  stolen: — Held^  that  the  defen- 
dant's counsel  might  ask  what  B, 
said,  with  a  view  of  proving  that  B. 
committed  the  larceny ;  and  held,  also, 
that  the  plaintiff's  counsel  might  ask 
the  defendant's  witnesses,  what  was 
the  plaintiff's  general  character  for 
honesty.  Powell  v.  Harper,  590 

LIEN. 

See  Insolvent,  8. — Stage  Coach,  1 . 

1.  A  person's  having  a  lien  upon  a 
document  is  no  objection  to  his  pro^ 
ducing  it  on  a  trial  at  Nisi  Prius;  but, 
if  he  fears  that  it  may  be  abstracted, 
the  Judge  will  allow  him  to  stand  by 
the  witness  while  the  witness  is  exa* 
mined  respecting  it.  Thompson  v. 
Mosely,  501 

2.  A.  was  desired  by  B.  to  go  to  a 
pawnbroker,  and  take  goods  of  B.  out 
of  pledge.  A.  did  so;  but,  on  B. 
sending  to  A.  for  the  goods,  A.  said 


he  had  not  got  them,  and  refused  to 
tell  who  had : — Held^  that  if,afler  this, 
trover  was  brought  against  A.,  he 
could  not  insist  on  a  lien  on  the  goods 
for  the  money  he  had  advanced  to 
g^t  the  goods  out  of  pledge.  Jones  v. 
Cliff,  560 

LIGHTS. 

See  BufLDiNG  Act,  I . 

That  diminution  of  light  and  air 
which  the  law  recognises  as  the  ground 
of  an  action  against  a  party  who  builds 
near  another's  premises,  is  such  as 
really  makes  them,  to  a  sensible  de- 
gree, less  fit  for  the  purposes  of  busi- 
ness or  occupation.   Parker  v.  Smith, 

438 

LIMITATION. 

1.  If,  since  the  stat.  9  Geo.  4,  c.  14, 
a  defendant  by  a  letter  admit  a  ba- 
lance to  be  due,  without  stating  the 
amount,  this  will  take  the  case  out  of 
the  statute  of  limitations,  so  as  to  en- 
title the  plaintiff  to  nominal  damages. 
Dickenson  v.  Hatfield,  46 

2.  The  object  of  the  stat.  9  Geo.  4, 
c.  1 4,  was  to  procure  that  in  writing  for 
which  words  were  previously  suffi- 
cient. Ibid, 

8.  A  letter,  stating  that  an  appoint- 
ment of  funds  to  pay  a  debt  due  from 
the  defendant  to  the  plaintiff  had  been 
made,  and  that  Mr.  Y.  was  one  of  the 
trustees,  but  that  some  time  must 
elapse  before  the  trustees  would  be 
in  cash,  will  not  take  the  case  out  of  the 
statute  of  limitations,  as  it  is  at  most 
only  a  promise  to  pay  as  soon  as  the 
trustees  are  in  cash.  But,  semble, 
that  the  creditor's  remedy  would  be 
by  a  bill  in  equity  against  the  trustees. 
Whippy  V.  Hillary,  209 

4.  A  defendant  had  written  a  letter 
to  T.,  to  make  a  proposition  to  the 
plaintiff  respecting  a  debt  he  owed 
him ;  and  in  this  letter  he  desired  T. 
to  arrange  with  the  whole  of  his  cre- 
ditors. T.  wrote  a  letter  to  the  plain- 
tiff, offering  an  acceptance  for  7s,  6d. 
in  the  pound  on  the  debt; — Held^ 
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not  sufficient  to  take  the  case  out  of 
the  statute  of  limitations.  Oibson  v. 
Baghoti,  SI  1 

5.  A.,  who  was  tenant  for  life,  with  a 
power  of  appointment  by  will  attest- 
ed by  three  credible  witnesses,  by  his 
will  attested  by  three  witnesses  ap- 
pointed the  lands  to  B.  for  life,  and 
after  her  death  to  C.  in  fee,  B.  was 
one  of  the  witnesses  to  the  will,  and 
the  appointment  to  her  was  therefore 
void.  On  the  death  of  the  testator,  the 
liusband  of  B.  entered,  and  held  the 
land  till  his  deaths  which  was  three 
years  after  the  death  of  B.: — Held, 
that  the  statute  of  limitations  did  not 
be^in  to  run  against  V,  till  the  death 
ofB.  Doed,  Allen  v^,Blakenfayf  563 

MACHINE  BREAKING. 

On  an  indictment  on  the  stat.  7  & 
6  Geo.  4,  c.  30,  s.  4,  for  breaking  a 
threshing  machine,  ilie  Judge  allow- 
ed a  witness  to  be  asked  whetlier  the 
mob  by  whom  the  machine  was  brok- 
en did  not  compel  persons  to  go  with 
them,  and  then  compel  each  person 
to  give  one  blow  to  the  machine ;  and 
also  whethef,  at  the  time  when  the 
prisoner  and  himself  were  forced  to 
join  the  mob,  they  did  not  agree  to- 
gether to  run  away  from  the  mob  the 
first  opportunity.     Rex  v.  Crutchley, 

ISS 

MAGISTRATE. 

1 .  The  general  rules  of  law  require 
of  magistrates,  at  the  time  of  a  riot, 
that  they  should  keep  the  peace,  and 
restrain  the  rioters,  and  pursue  and 
take  them ;  and  to  enable  them  to  do 
this,  they  may  call  on  all  the  king's 
subjects  to  assist  them;  and  all  the 
king's  subjects  are  bound  to  do  so, 
upon  reasonable  warning.  In  point 
of  law,  a  magistrate  would  be  justifi- 
ed ill  giving  fire-arms  to  those  who 
thus  come  to  assist  him,  but  it  would 
be  imprudent  in  him  to  do  so.  Rex 
V.  Pinneyt  254 

2.  It  is  no  part  of  the  duty  of  a 


magistrate  to  go  out  and  head  the 
constables,  neither  is  it  any  part  of  his 
duty  to  marshal  and  arrange  them; 
neither  is  it  any  part  of  his  duty  to 
hire  men  to  assist  him  in  putting  down 
a  riot ;  nor  to  keep  a  body  of  men,  as 
a  reserve,  to  act  as  occasion  may  re- 
quire.    Neither  is  he  bound  to  call 
out  the  Chelsea  pensioners,  any  more 
than  the  rest  of  the  king's  subjects; 
nor  is  it  any  part  of  his  duty  to  give 
any  orders  respecting  the  fire-arms  in 
the  gunsmiths'  shops.     Nor  is  a  ma- 
gistrate bound  to  ride  with  the  mili- 
tary; if  he  gives  the  military  officer 
orders  to  act,  that  is  all  that  is  requir- 
ed of  him.  Ibid. 
S.  Mere  good  feeling  and  upright 
intention  in  a  magistrate  will  be  no 
defence,  if  he  has  been  guilty  of  a  ne- 
glect of  his  duty.     Nor  will  the  fact 
of  his  having  acted  under  the  advice 
of  others  be  any  defence  for  him. 
The  question  is,  whether  he  did  all 
that  he  knew  was  in  his  power,  and 
which  could  be  expected  from  a  man 
of  ordinary  prudence,  firmness,  and 
activity.  Jbid, 

4.  On  the  trial  of  a  magistrate  for 
neglect  of  duty,  he  ought  not  to  be 
found  guilty,  unless  all  the  Jury  are 
satisfied  that  he  has  been  guilty  of 
the  same  act  of  neglect;  and  if  four 
jurors  think  him  guilty  of  one  act  of 
neglect,  and  eight  think  him  guilty  of 
another  act  of  neglect,  that  is  not  suf- 
ficient. Ibid. 

5.  A  magistrate  may  assemble  all 
the  king's  subjects  to  quell  a  riot,  and 
may  call  in  the  soldiers,  who  are  sub- 
jects, and  may  act  as  such ;  but  this 
should  be  done  with  great  caution. 
At  the  time  of  a  riot,  a  magistrate 
may  repel  force  by  force,  before  the 
reading  of  the  proclamation  from  the 
Riot  Act.    Rex  v.  Kennett^     282,  n. 

6.  If,  on  a  riot  taking  place,  a  ma- 
gistrate neither  reads  the  proclama- 
tion from  the  Riot  Act,  nor  restrains 
nor  apprehends  the  rioters,  nor  gives 
any  order  to  fire  on  them,  nor  makes 
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any  use  of  a  military  force  under  his 
command,  this  is  prima  facie  evidence 
of  a  criminal  neglect  of  duty  in  him ; 
and  it  is  no  answer  to  the  charge  for 
him  to  say  that  he  was  afraid,  unless 
his  fear  arose  from  such  danger  ias 
would  affect  a  firm  man;  and  if, 
rather  than  apprehend  the  rioters,  his 
sole  care  was  for  himself,  this  is  also 
neglect.  Ibid, 

MALICIOUSLY  SUING  OUT  A 
COMMISSION  OF  BANKRUPT. 

In  an  action  for  maliciously  suing 
out  a  commission  of  bankrupt,  it  is 
not  sufficient  to  prove  merely  that 
the  commission  was  superseded,  as  a 
supersedeas  may  proceed  upon  strict 
legal  grounds,  and  does  not,  there- 
fore, furnish  evidence  of  the  want  of 
probable  cause.  Hay  y,  Weakley ^  361 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  pro* 
secution  against  A.  and  B.,  if  it  ap- 
pear that  both  A.  and  B.  entered  in- 
to a  joint  recognizance  to  prosecute 
and  give  evidence,  but  it  also  ap- 
pear that  A.  only  employed  the  at- 
torney, and  that  B.  attended  before 
the  magistrate  and  the  Grand  Jury  at 
the  request  of  the  attorney,  the  Judge 
will  direct  the  acquittal  of  B.  Eager 
V.  Dyott,  4 

2.  If  C.  be  entrusted  to  receive 
money  for  A.,  with  a  written  direction 
for  its  application,  and  C.  write  a  let- 
ter to  A.  stating  that  he  has  not  re- 
ceived it,  when  in  fact  he  has,  this  is 
sufficient  evidence  of  probable  cause 
to  render  a  prosecution  of  C,  under 
the  statute  7  &  8  Geo.  4,  c.  :S9,  s.  49, 
not  malicious.  Ibid, 

MANSLAUGHTER. 

See  L.  C.  J.  Tindal's  Charge,  p. 

267,  ft. 

1.  A.  was  indicted  for  the  man- 
slaughter of  B.,  by  a  blow  of  a  ham- 
mer. No  proof  was  given  of  the 
striking  of  any  blow,  only  of  a  scuffle 


between   the  parties.     The  appear- 
ance of  the  injury  was  consistent  with 
the  supposition,  either  of  a  blow  with 
a  hammer,  or  of  a  push  against  the 
lock  or  key  of  a  door: — Held,  that,  if 
it  was  occasioned  by  a  blow  with  a 
hammer  or  any  other  hard  substance 
held  in  the  hand,  it  was  sufficient  to 
support  the  indictment;  but  other- 
wise, if  it  was  the  result  of  a  push 
against  the  6ooT.  Rex  v.  Martin,  128 
t.  An  indictment  for  manslaughter 
charged,  that  the  deceased  was  on 
horseback,  and  that  the  prisoner  struck 
him  with  a  stick,  and  that  the  deceas- 
ed, from  a  well-grounded  apprehen- 
sion of  a  further  attack,  which  would 
have  endangered  his  life,  spurred  his 
horse,  which  became  frightened,  and 
threw  him,  giving  him  a  mortal  frac- 
ture.    The  evidence  was,  that  the 
prisoner  struck  the  deceased  with  a 
small  stick,  and  that  the  latter  rode 
away,  and  the  former  rode  after  him ; 
whereupon  the  deceased  spurred  his 
horse,  which  then  winced,  and  threw 
him,  whereby  he  was  killed : — Held^ 
that  this  evidence  sufficiently  support- 
ed the  indictment.  R.  v.  Hickman,  151 

3.  An  indictment  for  manslaughter 
charged  that  A.  gave  to  the  deceased 
divers  mortal  blows  at  P.,  in  the 
county  of  M.,  and  that  the  deceased 
languished  and  died  at  D.  in  the 
county  of  K. ;  and  that  the  prisoner 
was  then  and  there  aiding  in  the  com- 
mission of  the  felony: — Held,  that 
the  indictment  was  good,  and  that  the 
word  there  referred  to  P.,  in  the  coun- 
ty of  M.    Rexy,Hargrave,         170 

4.  Although  all  persons  present  at 
and  sanctioning  a  prize  fight,  where 
one  of  the  combatants  is  killed,  are 
guilty  of  manslaughter,  as  principals 
in  the  second  degree ;  yet  they  are  not 
such  accomplices  as  to  require  their 
evidence  to  be  confirmed,  if  they-  are 
called  as  witnesses  against  other  par- 
ties charged  with  the  manslaughter,  lb. 

5.  It  is  not  every  slight  protoca- 
lion,  even  by  a  blow,  which  will,  when 
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the  party  receiving  it  strikes  with  a 
deadly  weapon  and  death  ensues,  re- 
duce the  crime  from  murder  to  man- 
slaughter.    Eex  V.  Lynchf  324 

6.  Any  person,  whether  a  licensed 
medical  practitioner  or  not,  who  deals 
with  the  life  or  health  of  any  of  his 
Majesty's  subjects,  is  bound  to  have 
competent  skill;  and  is  bound  to  treat 
his  or  her  patients  with  care,  atten- 
tion, and  assiduity;  and  if  a  patient 
dies  for  want  of  either,  the  person  is 
guilty  of  manslaughter.  Rex  v.  Spil- 
Ur,  333 

7.  An  allegation  in  an  indictment, 
charging  that  the  death  of  a  person 
was  caused  by  a  plaster  made  and  ap- 
plied by  the  prisoner,  is  sufficiently 
proved,  by  shewing  that  three  plasters 
were  applied,  and  that  two  of  them 
were  applied  by  the  prisoner,  and  the 
third  made  from  materials  furnished 
by  the  prisoner.  Ibid, 

MASTER  AND  SERVANT. 

A  baker  delivered  bread  from  week 
to  week,  and  was  paid  many  sums  by 
the  housekeeper  of  his  customer,  and 
receipted  weekly  bills  for  a  period  of 
time  subsequent  to  a  time  for  ^which 
the  housekeeper  had  not  paid  him : — 
Heldf  in  an  action  by  him  to  recover 
from  his  customer  the  amount  of  the 
unpaid  bills,  that  the  question  of  neg- 
ligence was  not  raised,  and  that  the 
plaintiffwas  entitled  to  the  verdict,  as 
the  defendant  did  not  prove  that  he 
bad  given  the  housekeeper  money  for 
the  purpose  of  paying  the  bills  in 
question.     Miller  v.  Hamilton^     433 

MEDICAL  PRACTITIONER. 

See  Manslauohter,  6,  7. 

MONEY  LENT. 

A  clerk  in  a  house  lent  money  to 
the  partnership  composing  it,  two  of 
them  signed  an  acknowledgment  for 
it,  agreeing  to  pay  5L  per  cent,  inter- 
est. Various  changes  took  place  in 
the  house,  in  the  course  of  which  one 


of  the  parties  who  signed  the  acknow- 
ledgment retired  from  it.  The  in- 
terest was  paid  from  time  to  time  by 
the  different  firms,  till  the  last  became 
bankrupt.  The  clerk  continued  to 
serve  all  the  different  firms,  and  was 
cognizant  of  the  different  changes: — 
Held^  that  he  might,  notwithstanding, 
recover  the  money  he  had  advanced 
from  the  two  persons  who  signed  the 
acknowledgment.  Blewy.  WyaU,  S97 

MURDER. 

See  MANSLAUGHTEa. 

1 .  A.  was  fighting  with  his  brother ; 
and  to  prevent  this  B.  laid  hold  of  A., 
and  held  him  down  upon  a  locker  on 
board  the  barge  in  which  they  were, 
but  struck  no  blow.  A.  stabbed  B.: 
— Held,  that  if  B.  did  nothing  more 
than  was  sufficient  to  prevent  A.  from 
beating  his  brother,  and  had  died  of 
this  stab,  the  oflence  of  A.  would  havb 
been  murder ;  but  that,  if  B.  did  more 
than  was  necessary  to  prevent  the 
beating  of  A/s  brother,  it  would  have 
been  manslaughter  only.  Rex  v. 
Bourne,  UO 

2.  A.  was  charged  with  suffocating 
B.  by  placing  both  her  hands  about 
the  neck  of  B.: — Held,  that  A.  might 
be  convicted  on  this  indictment  if  B. 
was  suffocated  in  any  manner,  either 
by  A.  or  by  any  other  person  in  her 
presence,  she  being  privy  to  the  com- 
mission of  the  offence.  Rex  v.  Cti/- 
kin,  121 

3.  The  phrase  '*  about  the  neck,"  in 
an  indictment  for  murder,  is  good,  and 
is  not  open  to  the  same  objection  as 
**  about  the  breast."  Ibid* 

4.  To  justify  a  conviction  on  an  in- 
dictment charging  a  woman  with  the 
wilful  murder  of  a  child  of  which  she 
was  delivered,  and  which  mas  born 
alive,  the  jury  must  be  satisfied  affir« 
matively  that  the  whole  body  was 
brought  alive  into  the  world ;  and  it  is 
not  sufficient  that  the  child  had  breath- 
ed in  the  progress  of  the  birth.  Rex  v. 
PouUon,  329 
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5.  Wherq  the  indictment  in  such  a 
case  states  the  child  to  have  been 
born  a  bastardy  the  proof  that  it  was 
so,  h'es  on  the  prosecutor;  but  evi« 
dence  that  the  prisoner  to]d  a  person 
that  she  had  only  mentioned  her  being 
with  child  to  the  father  of  it,  who  had 
lately  got  married^  was  held  to  be  suf- 
ficient proof  of  the  allegation.     Ibid, 

6.  If  a  child  has  breathed  before  it 
is  born,  this  is  not  sufficiently  life  to 
make  the  killing  of  the  child  murder. 
There  must  be  an  independent  circu- 
lation in  the  child,  or  the  child  cannot 
be  considered  as  alive  for  this  pur- 
pose.    Rex  V.  Enoch,  539 

NEGLECT  OF  DUTY. 

See  Magistrate. 

NEGLIGENCE. 

1.  A  booking-office  keeper,  who 
also  keeps  a  wine  vaults,  is  guilty  of 
negligence,  if  he  allows  goods  to  re- 
main in  front  of  the  bar,  exposed  to 
persons  coming  in  for  liquor,  even 
though  they  are  of  too  large  a  size  to 
be  conveniently  tdken  behind  the  coun- 
ter.   Dover  v.  Mills,  1 75 

2.  If  a  horse  and  cart  are  left 
standing  in  the  street,  without  any 
person  to  watch  them,  the  owner  is 
liable  for  any  damage  done  by  them, 
though  it  be  occasioned  by  the  act  of 
a  passer  by,  in  striking  the  horse. 
Illidge  V.  Goodwin,  1 90 

3.  A  person  driving  a  carriage  is 
not  bound  to  keep  on  the  regular  side 
of  the  road;  but,  if  he  does  not,  he 
must  use  more  care,  and  keep  a  bet- 
ter look-out,  to  avoid  concussion,  than 
would  be  necessary  if  he  were  on  the 
proper  part  of  the  road.  Pluckwell 
V.  Wilson,  375 

4.  A  fbut-passenger,  though  he  may 
be  infirm  from  disease,  has  a  right  to 
walk  in  the  carriage-way,  and  is  en- 
titled to  the  exercise  of  reasonable 
care  on  the  part  of  persons  driving 
carriages  along  it.  Boss  v.  Lilian,  407 


5.  In  an  action  of  trespass  for  in- 
jury done  to  a  horse  by  a  pony  and 
chaise  running  against  it,  it  was  sworn, 
on  the  part  of  the  defendant,  that  his 
wife  was  holding  the  pony  by  the 
bridle,  and  a  showman  came  by  and 
frightened  the  pony,  who  ran  off  with 
the  chaise : — Held,  that,  if  true,  this 
was  a  good  defence  on  a  plea  of  not 
guilty.     Goodman  v.  Taylor,       410 

6.  In  an  action  against  the  captain 
of  a  steam  vessel  for  swamping  a 
loaded  wherry  on  the  river  by  a  swell 
produced  by  a  too  rapid  rate  of  pas- 
sage, the  jury,  to  find  for  the  plaintiff^ 
must  be  satisfied  that  the  misdiief  was 
occasioned  by  the  swell  alone :  and  if 
they  think  it  doubtful  whether  it  was 
or  not,  or  think  that  the  plaintiff  con- 
tributed to  the  injury  he  sustained,  by 
his  own  improper  conduct,  either  in 
mismanaging  or  overloading  the  boat, 
they  must  find  their  verdict  for  the 
defendant.    Luxford  v.  Large,     421 

7.  In  an  action  for  the  negligent 
driving  the  defendant's  carriage  against 
that  of  the  plaintiff,  the  plaintiff  can* 
not  examine  his  servant  who  drove 
his  carriage,  without  releasing  him. 
Wake  V.  Lock,  454 

NEW  ASSIGNMENT. 

A  replication  ofde  injurid  in  tres- 
pass, with  a  new  assignment  that  the 
defendant  committed  the  trespasses 
with  more  violence  and  in  a  greater 
degree  than  was  necessary  for  the 
purposes  in  the  plea  mentioned,  is 
demurrable.  Thomas  v.  Marsh,   596 

NOTICE  TO  PRODUCE. 

See  Arson,  2. 

1  •  A  cause  came  on  to  be  tried  at  the 
Assizes  on  a  Wednesday  morning;  on 
the  previous  Monday  evening,  the  de- 
fendant's attorney,  being  at  the  assise 
town,  was  served  with  a  notice  to  pro- 
duce a  book,  which  would  probably 
be  at  his  office,  which  was  nineteen 
miles  from  the  assise  town: — Held, 
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that  this  service  was  too  late.     Har- 
gest  V.  Fothergill,  303 

2.  A  notice  to  produce  served  on 
a  defendant  in  London  on  a  Saturday, 
the  cause  being  tried  on  the  following 
Monday,  is  too  late.  Houseman  y.Ro^ 
berU,  394 

3.  Notices  to  produce  ought  to  be 
served  on  the  attorney,  if  there  be 
one.  Ibid, 

OUT-HOUSE. 

A  building  had  been  built  for  an 
oven  to  bake  bricks,  but  afterwards 
was  roofed,  and  a  door  put  to  it.  In 
this  place,  the  prosecutor  kept  a  cow ; 
adjoining  to  it,  but  not  under  the 
same  roof,  was  a  lean- to,  in  which 
another  person  kept  a  horse.  Neither 
the  prosecutor,  nor  the  person  of 
whom  he  rented  this  building,  bad 
any  house  or  farm-yard  near  it,  nor 
did  any  wall  connect  it  with  any  dwell- 
ing-house, the  nearest  dwelling  being 
one  hundred  yards  off,  and  not  be- 
longing to  either  the  prosecutor  or 
his  landlord: — Held^  that  the  build- 
ing was  neither  a  stable  nor  an  out- 
house, and  that,  if  a  person  set  it  on 
6re  (the  lean-to  not  being  burnt)  he 
was  not  indictable  for  arson.  Rex  v. 
Houghton^  555 

PALACE  COURT. 

See  Attorney,  5. 

On  a  trial  at  Nisi  Prius,  evidence 
that  the  cause  was  originallly  com- 
menced in  the  Palace  Court,  and  that 
the  defendant  let  judgment  go  by  de- 
fault in  that  Court,  and  afterwards 
removed  the  cause  by  hab,  corp,^  is 
admissible.   Tidmas  v.  Lees^         233 

PARISH  CLERK. 

After  the  great  fire  of  London,  in 
1666,  the  parish  of  St.  Mary  Cole- 
church,  was  united  with  that  of  St. 
Mildred  the  Virgin,  by  sut.  22  Car.  2, 
C.11.  By  custom,  in  each  of  the  pa- 
rishes before  their  union,  the  right  of 
appointment  to  the  office  of  parbh 


clerk  was  in  the  rector  and  parish- 
ioners. In  the  year  1831,  the  pa- 
rishioners of  the  united  parishes  in 
vestry  assembled  elected  a  parish 
clerk,  but  the  rector  at  first  refused 
to  sanction  the  appointment,  and  him- 
self appointed  another  person :  after- 
wards, however,  he  appointed  the  per- 
son elected  by  the  assent  of  the  pa- 
rishioners. But  the  person  whom  he 
had  previously  appointed,  one  Sunday 
morning  placed  himself  in  the  clerk's 
desk  in  the  church  of  the  united  pa- 
rishes, and,  refusing  to  retire  upon 
request,  was  laid  hold  of  by  one  of 
the  churchwardens  and  the  vestry 
clerk,  and  an  attempt  was  made  to  re- 
move him  by  force,  but  which  was 
not  successful.  For  the  purpose  of 
trying  the  right  to  the  office,  he 
brought  an  action  of  assault  against 
these  officers,  who  pleaded  specially 
two  sets  of  justifications;  one  set  al- 
leging the  legal  appointment  of  the 
person  elected  by  the  parishioners,  to 
place  whom  in  the  desk  they  sought  to 
remove  the  plaintiff;  and  the  other  set 
treating  the  plaintiff  himself  as  an  in- 
truder. The  jury  were  of  opinion 
that  the  custom  was  for  the  rector  to 
appoint,  with  the  assent  of  the  parish- 
ioners, and  found  a  verdict  for  the 
defendants.  A  rule  was  afterwards 
obtained  for  a  new  trial,  which,  after 
argument  and  time  taken  to  consider, 
was  discharged,  the  Court  being  of 
opinion  that  the  plaintiff  was  not  law- 
ful parish  clerk,  as  he  was  appointed 
by  the  rector  alone,  without  the  con- 
currence of  either  of  the  parishes ; 
but  they  did  not  decide  whether  the 
election  by  the  united  vestries  was 
right  or  not,  though  they  said  that  it 
appeared  to  be  the  natural  mode.  In 
the  course  of  the  trial,  it  was  ruled 
that  pld  entries  in  the  vestry  books  of 
the  parishes  were  not  evidence  to 
show  the  right  of  election,  as  it  did 
not  appear  whether  the  incumbent 
was  present  at  the  meetings  they  re- 
lated to.     But  extracts  from  the  re- 
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gister  of  the  bishop  of  the  diocese 
were  received  in  evidence  to  prove 
the  same  appointments,  as  were  also 
several  entries  of  vestry  meetings  at 
which  the  rector  was  present.  Hart" 
leyv.Cooke^  441 

PARK. 

The  servant  of  an  owner  of  an  an- 
cient park  may  justify  shooting  a  dog 
that  is  chasing  the  deer,  although 
such  shooting  may  not  be  absolutely 
necessary  for  the  preservation  of  the 
deer;  and  the  servant  may  justify  the 
shooting,  although  the  dog  may  not 
have  been  chasing  the  deer  at  the  mo- 
ment when  it  was  shot,  if  the  chasing 
of  the  deer  and  the  shooting  of  the  dog 
were  all  one  and  the  same  transaction. 
Pr other oe  v.  Mathews^  581 

PARTICULAR  OF  DEMAND. 

It  will  not  prevent  a  plaintiff  from 
giving  evidence  on  a  special  count  in 
his  declaration,  that  he  has  not  in- 
cluded that  part  of  his  claim  in  his 
particular  of  demand,  as  a  particular 
is  only  necessary  to  explain  the  com- 
mon counts.  Day  v.  Davies,        340 

PAVING. 

By  the  stat  57  Geo.  3,  c.29,  8.114, 
the  commissioners  of  paving  of  the 
metropolis  are  to  enter  their  proceed- 
ings in  a  book,  and  such  entries  are 
made  evidence.  Whether  an  entry  stat- 
ing that  A.  sent  a  letter  to  the  commis- 
sioners, asking  their  permission  to  erect 
a  rail  at  the  side  of  the  street,  is  evi- 
dence of  such  asking  permission — 
Quare.  British  Museum  v. Finnis^  460 

PAYMENT  OF  MONEY  INTO 

COURT. 

Payment  of  money  into  Court  in 
assumpsit  on  the  common  counts  for 
work  and  labour,  is  an  admission  that 
the  contract  was  with  the  party  suing, 
where  it  appears  that  there  was  in  fact 
only  one  contract.  Walkerv.Rawson^ 
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PERJURY. 

See  Insolvent,  1,  ?»  3. 

1 .  If  an  indictment  for  perjury  con- 
tain several  assignments  of  perjury, 
on  one  of  which  no  evidence  is  given 
on  the  part  of  the  prosecution. — ^The 
defendant  cannot  go  into  proof  to  shew 
that  the  evidence  charged  by  that  as- 
signment of  perjury  to  be  false,  was 
in  reality  true.  Hex  v.  Hemp,       468 

2,  On  the  trial  of  an  indictment  for 
perjury,  the  witnesses  to  character 
were  asked  "  What  is  the  character 
of  the  defendant  for  veracity  and 
honor?" — and  "  Do  you  consider  him 
a  man  likely  to  commit  perjury."  Ibid* 

PLEADING. 

See  Bill  op  Exchange,  7. — Bond, 
1 . — Carrier,  1 . — Indictment. — 
New  Assignment. 

POACHING. 

1.  "A  certain  cover  in  the  parish 
of  A."  is  too  general  a  description  to 
sustain  an  indictment  for  poaching, 
under  the  stat.  9  Geo.  4,  c.  69.  Rex 
V.  Cricky  508 

2.  A  count  in  an  indictment  for 
night-poaching  stated,  that  the  pri- 
soners were  in  a  field  called  A.,  for 
the  purpose  of  then  and  there  taking 
game : — Hefd^  that  the  prisoners  could 
not  be  convicted  on  that  count,  unless 
the  Jury  were  satisfied  that  the  pri- 
soners had  an  intention  of  taking 
game  in  that  particular  field.  Rex  v. 
Capewellf  549 

3.  A  count  for  night  poaching  may 
be  joined  with  a  count  in  sect.  2  of 
the  stat.  9  Geo.  4,  c«69,  for  assaulting 
a  game-keeper  authorized  to  appre- 
hend, and  with  counts  for  assaulting 
a  game  keeper  in  the  execution  of  his 
duty,  and  for  a  common  assault.  Rex 
V.  Finacane,  551 

POSSESSION. 
See  Shire  Hall. 
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PRINCIPAL  AND  AGENT.  633 


POST  OFFICE. 

1.  S.  was  employed  by  a  post- mis- 
tress to  carry  letters  from  Dursley  to 
Berkeley,  at  a  weekly  salary  paid  him 
by  the  post-mistress,  but  which  was 
repaid  to  her  by  the  post-office: — 
Held^  that  S.  was  a  person  employed 
by  the  post-office,  within  the  stat. 
5%  Geo.  3,  c.  143,  s.  2.  But  a  letter 
sent  from  Cardiff  to  Dudley,  and 
which,  It  was  alleged,  was  mis-sent  to 
Dursley,  if  stolen  by  S.,  would  not  be 
a  letter  which  came  to  his  hands  "  in 
consequence  of  his  employment."  Rex 
▼.  Salisbury f  155 

2.  Semhle — ^Thattheword8,"whilst 
employed,"  in  sect.  2  of  the  stat.  52 
Geo.  3,  c.  143,  relative  to  stealing  let- 
ters, merely  mean  that  the  party 
should  be  then  in  the  employ  of  the 
post-office;  and  not  that  the  letter, 
when  stolen,  was  in  the  party's  hands 
in  the  course  of  his  duty.  Ibid, 

POSTPONING  TRIAL. 

The  Judge  at  the  assizes  will  not 
postpone  the  trial  at  the  instance  of 
the  plaintiff,  on  the  ground  of  the  ill- 
ness of  a  material  witness,  as  the  plain- 
tiff can  withdraw  his  record.  Maspero 
▼.  Strachan^  514 

.  PRACTICE. 

See  Certificate. — Electing. — No- 
tice TO  Produce. — Particular  of 
Demand. — Payment  of  Money 
into  Court. — Postponing  Trial. 
— Reply. 

1.  The  plaintiff's  counsel  has  a 
right  to  begin  and  state  the  facts, 
although,  by  a  rule  of  Court,  the 
defendant  is  under  obligation  to  ad- 
mit the  plaintiff's  case.  Thwaites  v. 
Sainsburtff  69 

2.  A  counsel  for  the  prosecution, 
on  opening  a  case  of  felony,  has  in 
strictness  a  right  to  state  in  his  own 
way  a  conversation  supposed  to  have 
passed   between  the  prisoner  and  a 

VOL.  V. 


witness  whom  he  intends  to  call ;  but, 
in  correct  practice,  the  statement 
ought  to  be  confined  to  the  general 
effect  of  the  conversation.  Rex  v. 
Deeringf  165 

3.  A  person  indicted  with  others 
for  an  offence,  but  against  whom  the 
bill  has  been  thrown  out,  may,  if  he 
be  in  custody  at  the  time  of  the  trial 
of  the  others,  be  placed  at  the  bar  to 
be  identified  as  one  who  was  in  their 
company.  Ibid* 

4.  If  a  letter  be  shewn  to  a  witness 
for  the  defendant,  on  the  voire  dire^ 
to  make  out  that  he  has  an  interest, 
and  the  witness  be  released  and  ex- 
amined, the  Judge  will  not  prevent 
the  plaintiff's  counsel  from  observing 
on  this  letter  in  his  reply.  Paul  v. 
WhiU,  237 

5.  A  counsel,  to  whom  a  retainer 
in  a  cause  has  been  given,  no  brief 
having  been  delivered,  cannot  with- 
draw the  record.  Doe  d.  Crake  v. 
Bronm,  315 

6.  Observations  made  by  a  wife  to 
her  husband  upon  a  subject,  which 
afterwards  becomes  matter  of  crimi- 
nal charge  against  him,  and  to  which 
he  gave  no  direct  reply,  may  be 
opened  to  the  jury  by  tiie  counsel  for 
the  prosecution.  Rex  v.  Smithies,  332 

7.  Rule  as  to  remanets  in  C.  P.  440 

PRINCIPAL  AND  ACCESSARY. 

See  Accessary. 

PRINCIPAL  AND  AGENT. 

See  Bribery. — Detinue. 

A  memorandum  indorsed  on  a 
ship's  policy  of  insurance  for  a  change 
of  voyage,  was  signed  by  an  agent  of 
the  insurance  company.  It  was  prov- 
ed that  the  agent  had  signed  similar 
memorandums  on  many  other  poli- 
cies, and  that  his  habit  was  to  do  so, 
and  advise  the  company  of  it;  though, 
when  a  new  policy  was  required,  he 
always  sent  the  proposals  to  the  com- 
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RECEIVER. 


REWARD. 


pany: — Heldf  that  this  was  sufficient 
proof  of  the  agent's  authority  to  sign 
such  memorandums;  and  that  the 
other  policies,  on  which  such  memo- 
randums had  been  signed,  need  not  be 
produced.  Brockelbank  v.  Sugrue^  21 

PRIVILEGED  COMMUNICA- 
TION. 

iS'ee  Attornxt,  6,  7.— Evidencb,  8. 
— ^LiBBL,  2,  3,  4. — Slander. 

PRIZE  FIGHT. 
See  Manslaughter. 

PROMOTIONS,  1,  435,  606. 

RAPE. 

1.  Where  on  a  charge  of  rape  the 
jury  found  that  there  had  been  pene* 
tration,  but  that  there  had  been  no 
emission  from  the  prisoner,  the  fifteen 
Judges  held,  that  the  prisoner  was 
rightly  convicted  of  the  rape.  Rex  v. 
Cox,  297 

2.  On  an  indictment  for  carnally 
knowing  and  abusing  a  female  child 
under  ten  years  of  age,  the  best  evi- 
dence of  the  age  of  the  child  ought  to 
be  produced.  Where  an  offence  of 
this  kind  was  committed  on  the  5  th  of 
February,  1832,  and  the  child's  father 
proved,  that,  on  his  return  after  an 
absence  from  home  of  a  few  days,  on 
the  9th  of  Feb.,  1822,  he  found  that 
the  child  had  been  born,  and  was  told 
by  her  grandmother  that  she  had  been 
born  the  day  before ;  and  the  register 
of  baptisms  shewed  that  the  child  had 
been  baptized  on  the  9th  of  February, 
1822:  it  was  held  not  sufficient  to 
prove  that  the  child  was  under  ten 
years  old.  Rex  v.  Wedge,  298 

3.  If,  in  a  case  of  rape,  there  has 
not  been  sufficient  penetration  to  rup- 
ture the  hymen,  the  oflence  is  not 
complete.  Rex  v.  Gamrnon,         321 

RECEIVER. 

A  receiver,  appointed  by  the  Court 
of  Chancery,  has  a  right  to  distrain 


for  rent,  without  any  special  autho- 
rity from  the  Court  for  that  purpose. 
Bennett  v.  Robins,  S79 

RELEASE. 

See  Negligence,  7. 

1 .  A.,  havingacause  of  action  against 
B.,  is  discharged  under  the  Lor£'act, 
but  does  not  execute  any  assignment, 
alleging  that  he  has  no  property.  Af- 
ter his  discharge,  he  gives  B.  a  release : 
this  release  is  good ;  and  therefore,  if 
in  an  action  by  A.  against  C,  it  ap- 
pear that  A.  mi^ht  sue  B.,  if  he  did 
not  recover  against  C,  A.  may,  not- 
withstanding this  discharge,  release 
B.  and  make  him  a  competent  wit- 
ness. Briant  v.  Eicke,  44 

2.  A  defendant  executed  a  release 
to  a  witness;  but,  before  it  was  given 
to  the  witness,  it  was  handed  to  the 
counsel  on  the  opposite  side  for  his 
inspection.  He  objected  to  the  form 
of  it,  and  it  was  altered,  and  the  de* 
fendant  re-executed  it: — Held,  that  it 
was  sufficient,  and  that  it  did  not  re- 
quire a  new  stamp.    Allen  v.  Farren, 

513 
REPAIRS. 

See  Landlord  and  Tenant,  3. 

REPLY. 
See  Practicb,  I. 

RETAINER. 
See  Practice,  6. 

REWARD. 

A.  published  a  handbill,  offering 
a  reward  to  any  person  who  would 
give  such  information  as  would  lead 
to  the  discovery  of  the  murder  of 

B.  C.  knowing  of  this  handbill, 
gave  the    information: — Held,  that 

C.  was  entitled  to  the  reward,  al* 
though  it  was  found  by  the  jury  that 
C.  did  not  give  the  information  in 
consequence  of  the  offered  reward, 
but  from  other  motives.  Held  also» 
that  the  first  person  who  gives  the 
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information  it  entitled  to  the  reward, 
and  the  motive  of  such  person  in  giv- 
ing the  information  is  not  material. 
Williams  v.  Carwardinef  566 

If  two  persons  go  together  to  give 
the  information,  they  must  bring  a 
joint  action  for  the  reward.        Ibid. 

RIOT. 

See  Magistrate. 

If  parties  assemble  together  for  a 
purpose,  which,  if  executed,  would 
make  them  rioters;  but,  having  as- 
sembled, they  do  nothing,  and  sepa- 
rate without  carrying  their  purpose 
into  effect,  this  is  an  unlawful  assem- 
bly. Rex  v.  Birtf  154} 

'    RIOT  ACT. 

1.  An  indictment  on  the  riot  act, 
1  Geo.  1,  St.  2,  c.  5,  8. 1,  for  remain- 
ing assembled  one  hour  after  procla- 
mation made,  need  not  charge  the 
original  riot  to  have  been  in  terrorem 
populi.  Rex  V.  JameSf  153 

2.  If  an  indictment  on  the  riot  act 
1  Geo.  1,  St.  2,  c.  5,  s.  1,  for  remain- 
ing assembled  one  hour  after  procla- 
mation, in  setting  out  the  proclama- 
tion omit  the  words  "  of  the  reign  o(^^* 
which  were  contained  in  the  procla- 
mation read  by  the  magistrate — this  is 
a  fatal  variance.  Rexv,  Woolcoch^  516 

S,  If  the  proclamation  be  read  se- 
veral times,  the  hour  is  to  be  com- 
puted from  the  first  reading.      Ibid, 

4.  If  there  be  such  an  assembly 
that  there  would  have  been  a  riot  if 
the  parties  had  carried  their  purpose 
into  effect,  this  is  within  the  statute; 
and  whether  there  was  a  cessation  or 
not,  is  a  question  for  the  jury.     Ibid, 

RIOTOUSLY  DEMOLISHING. 

See  L.  C.  J.  Tindal's  Ghabob,  265,  n. 

An  indictment  on  the  stat.  7  &  8 
Geo.  4,  c.  35,  s.  8,  for  feloniously  be- 
ginning to  demolish  a  house,  cannot 
be  supported  unless  the  persons  com- 
mitting the  outrage  had  an  intention 


of  destroying  the  house;  and  there- 
fore, where  considerable  damage  was 
done  to  a  house  by  a  mob,  who  did 
this  with  an  intention  of  seizing  a  per- 
son who  had  taken  refuge  in  the  house, 
this  was  held  to  be  not  within  the  stat. 
Rex  V.  Price^  510 

ROBBERY. 

See  L.  C.  J.  Tjndal's  Charos,  p. 
267,  n. 

1.  A.  and  B.  were  walking  toge- 
ther, B.  carrying  A.'s  bundle,  when  C. 
and  D.  came  up  and  assaulted  A.  B. 
threw  down  the  bundle  and  ran  to  the 
assistance  of  A.,  when  C.  took  it  up 
and  made  off  with  it.  C.  and  D.  were 
indicted  for  robbery,  A.  being  the 
prosecutor: — Held,  that  they  could 
not  be  convicted  of  the  robbery,  but 
only  of  simple  larceny,  as  the  thing 
stolen  was  not  in  the  personal  cus- 
tody of  A.    Rex  V.  Fauows.        508 

2.  Obtaining  money  from  a  woman 
by  threatening  to  accuse  her  husband 
of  an  indecent  assault,  is  not  robbery. 
Rex  V.  Edmards,  518 

8.  A.  was  attacked  by  robbers, 
who,  after  using  very  great  violence 
towards  him,  took  from  him  a  piece 
of  paper,  on  which  was  written  a 
memorandum  respecting  some  money 
that  a^person  owed  him : — Held,  rob- 
bery. Rex  V.  Bingley.  602 

SEISIN. 

1 .  A  person's  being  assessed  to  the 
land  tax  for  certain  lands,  is  not  evi- 
dence of  his  seisin  of  ihese  lands. 
Doe  d.  Stansbury  v.  Arkwrighi,  575 

2.  If  a  person  fells  timber  in  a 
wood,  it  is  primd  facie  evidence  that 
he  is  the  owner  of  it ;  and  therefore 
any  thing  that  he  says  at  that  or  any 
other  time  as  to  any  one  else  being  the 
owner  of  it  is  evidence.  Ibid. 

SET  OFF. 
See  HoBSB  Race. 
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SHERIFF. 

See  Bail,  S. 

1 .  If  a  sheriff  defends  an  action  for 
a  false  return  as  well  as  he  can,  he 
may  recover  his  costs  from  the  sure- 
ties of  his  bailiff  who  executed  the 
writ ;  though  he  has  a  verdict  against 
him,  on  the  ground  that  evidence  was 
not  produced,  which,  in  another  and 
subsequent  suit  between  other  parties, 
involving  the  same  question,  was  ob- 
tained. Farebrother  v.  Worsley,    102 

2.  SembUf  that,  if  in  such  an  ac- 
tion, after  he  has  obtained  a  rule  nisi 
for  a  new  trial,  he  compromises  the 
suit,  with  the  assent  of  some  of  the 
sureties,  by  paying  a  less  sum  for  da- 
mages than  would  be  recoverable,  and 
a  less  sum  for  costs  than  were  incurred 
— he  may  recover  his  own  costs  against 
the  surety  who  did  not  assent,  if  it  ap- 
pears that  the  compromise  was,  under 
the  circumstances,  reasonable.     Ihid. 

8.  SembUf  also,  that  in  such  a  case 
the  words  "  costs  of  any  application 
to  the  Court  touching  or  concerning 
any  matter,  wherein  the  bailiff  should 
act  or  assume'  to  act  as  bailiff,"  will 
comprise  the  costs  of  an  application  to 
the  Court  to  set  aside  the  judgment 
on  which  the  execution  was  founded, 
the  return  to  which  gave  rise  to  the 
action  against  the  Sheriff.  Ibid, 

4.  A  sheriff  had  obtained  judgment 
against  A.  in  an  action  on  a  bail  bond. 
On  this  a /./a.  issued  directed  to  the 
coroner.  S.,  who  was  attorney  for 
the  sheriff  and  also  for  others,  in- 
dorsed the  name  of  a  sheriff's  officer 
on  the  writ.  The  coroner's  broker 
seized  a  barge  which  was  bought  by 
B.,  and  the  price  paid  to  the  officer; 
subsequently,  the  barge  was  claim- 
ed by  others,  and  B.  lost  his  pur- 
chase:— Held,  that  under  these  cir- 
cumstances the  officer  was  not  the 
agent  of  the  sheriff  so  as  to  make  the 
sheriff  liable  in  an  action  for  money 
had  and  received  at  the  suit  of  B., 
although  it  was  proved  to  be  the 


practice  at  the  sheriff's  office  to  in- 
dorse  the  name  of  the  officer  on  the 
writ.  Sarjeant  v.  Cowans  4912 

SHIPPING. 
See  False  Represehtatiok. 

1.  When  a  ship  owner,  knowing 
that  a  port  is  blockaded,  enters  into  a 
contract  with  a  merchant  for  the  de- 
livery of  a  cargo  there,  if  he  after- 
wards refuses  to  go,  he  is  liable  to  an 
action  for  the  breach  of  the  contract; 
but,  whetlier  the  damages  are  to  be 
nominal  or  otherwise,  must  depend 
upon  the  opinion  of  the  jury  as  to 
whether,  if  die  vessel  had  gone  to  the 
place,  she  would  have  been  able  to 
get  in.  De  Medeiros  v.  Hill,        182 

2.  The  captain  of  a  ship,  who  gives 
directions  for  repairs,  is  liable  to  the 
tradesman  in  the  first  instance,  if  it  does 
not  appear  that  any  credit  was  given 
to  the  owners.  Essery  v.  Cobb,    358 

3.  If  a  person,  who  is  mortgagee 
as  well  as  broker  of  a  ship,  gives  di- 
rections for  repairs  to  be  done,  the 
question  for  the  jury  will  be,  in  an 
action  by  the  tradesman  against  him, 
whether  he  gave  the  directioas  only  in 
his  character  of  broker,  or  as  a  person 
having  an  interest  in  the  vessel.  Cas* 
tie  v.  Duke,  359 

4.  Where  a  vessel,  bound  for  the 
East  Indies,  is  advertised  to  sail  by  a 
certain  day,  and  does  not,  the  ship- 
owner will  be  entitled  to  recover  half 
the  passage  money  of  a  person  who 
refused  to  go,  afler  having  engaged  a 
passage,  unless  either  time  was  of  the 
essence  of  the  contract,  or  the  delay 
in  sailing  was  unreasonable.  Yates  v. 
Duff,  369 

SHIRE-HALL. 

1.  By  a  private  Act  of  Parliament, 
tlie  shire-h^  of  G.  was  vested  in  the 
justices  of  the  peace  for  the  county, 
in  trust  to  allow  courts  of  justice  to 
sit  there,  &c.,  and  to  permit  and  suf- 
fer it  to  be  used  for  such  other  public 
purposes  as  a  major  part  of  the  jus- 


SMUGGLING. 
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tices  ID  sessions  should  direct.  The 
hall  had  always  been  used  for  the  hold- 
ing of  the  County  Musical  Festivals ; 
but  there  was  no  evidence  that  the 
justices  under  the  act  directed  it  so 
to  be  used : — Held^  that  the  stewards 
of  one  of  these  musical  festivals  had 
such  a  possession  of  the  hall,  that  they 
might  justify  turning  out  an  intruder. 
Thomas  y, Marshy  596 

2.  If,  in  answer  to  a  plea  of  justi- 
fication, stating  that  the  plaintiff  was 
intruding  himself  there,  the  plaintiff 
rely  on  his  having  a  ticket  as  giving 
him  a  right  to  be  there,  he  must  re- 
ply that  specially.  Ibid. 

SHOOTING. 

See  Manslaughter. — Murdxr. 

1.  If  an  indictment  for  shooting 
another,  with  intent  to  murder,  &c., 
in  all  the  counts  aver  that  the  pistol 
was  loaded  with  powder  and  a  leaden 
bullet^  it  must  appear  that  the  pistol 
was  loaded  with  a  bullet,  or  the  pri- 
soner will  be  entitled  to  an  acquittal. 
Rex  V.Hughes,  126 

2.  If  a  pistol  be  loaded  with  gun- 
powder and  balls,  but  its  touch-hole 
be  plugged,  so  that  it  cannot  by  pos- 
sibility be  fired,  this  is  not  *Moaded 
arms,"  within  the  stat.  9  Geo.  4,  c.  31, 
8s.  11, 12.  Rex  V.  Harris^  159 

SLANDER. 

See  EviDBNCE,  4. — Libel. 
If  a  person  has  a  communication  to 
make  to  an  inquest  for  their  informa- 
tion, not  on  oath,  he  is  bound  to  do  it 
in  such  a  way  as  to  satisfy  a  jury,  if 
he  is  afterwards  charged  with  slander, 
that  he  was  only  stating  the  fact  for 
the  information  of  the  inquest,  and 
that  he  did  it  in  a  proper  manner. 
Wilson  V.  Collins,  373 

SMUGGLING. 

SembUy  that  bats,  which  are  long 
poles  used  by  smugglers  to  carry  tubs 
of  spirits,  are  not  offensive  weapons 
within  the  meaning  of  6  Geo.  4,  c. 
108,  8.  56.  Rex  V.  Noakes,  326 


SPIRITS. 
See  Bill  of  Exchange,  1. 

stabbing: 

See  Manslaughter. — Murder. — 
Wounding. 

STABLE. 
See  Outhouse. 

STAGE  COACH. 

See  Carrier. — Negligence. 

If  a  person  go  to  a  coach-office, 
and  direct  that  a  place  be  booked  for 
him  by  a  particular  coach,  and  that 
be  done,  and  he  leave  his  portmanteau, 
the  coach  proprietor  will  have  a  lien 
on  the  portmanteau  for  something, 
but  not  for  the  full  amount  of  the 
coach  fare;  but,  if  the  party  merely 
leave  the  portmanteau  while  he  goes 
to  inquire  if  there  be  an  earlier  coach, 
and  no  place  be  actually  booked,  the 
coach  proprietor  has  no  lien  at  all. 
Higgins  V.  Brelherton,  2 

STAMP. 
iS'ee  Evidence,  1. — Release. 

1.  A  bond  was  conditioned  for  tlie 
payment,  on  a  certain  day,  being  a 
year  from  the  date,  of  a  certain  sum, 
with  interest  thereon,  at  the  rate  of 
51,  per  cent.: — Held,  that  a  stamp 
covering  the  amount  of  the  principal 
was  sufficient.  Dixon  v.  Robinson,  96 

2.  A  bond  conditioned  to  pay 
1 ,000/.  on  a  day  five  years  from  the 
date,  and  to  pay  interest,  half  yearly, 
in  the  mean  time,  only  requires  a 
stamp  for  the  amount  of  the  princi- 
pal sum  of  1,000/.  Foreman  v.Jeyes, 

419 

.    STAMPS,  TRANSPOSING. 

It  was  the  duty  of  the  prisoner, 
who  was  a  clerk  in  the  Stamp  Office, 
to  cut  off  the  corners  of  parchments 
which  bore  the  blue  paper  stamps  al- 
lowed for  as  spoilt  by  the  commis- 
sioners of  stamps,  and  to  put  the  blue 
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THEATRE. 


TROVER. 


paper  stamps  and  the  small  pieces  of 
parchment  so  cut  off,  and  which  were 
glued  to  them,  into  the  fire,  without 
separating  them.  Instead  of  doing 
this,  he  separated  a  blue  paper  stamp 
from  the  small  piece  of  parchment  to 
which  it  had  been  glued,  and  glued  it 
to  a  new  skin  of  parchment,  on  which 
the  words  "  This  indenture"  had  been 
written.  The  Jury  found,  that  he  had 
no  fraudulent  intent  when  he  cut  the 
stamp  from  the  skin  of  parchment, 
but  that  he  had  when  he  separated 
the  blue  paper  stamp  from  the  small 
piece  of  parchment;  and  that  he  then 
intended  to  apply  the  stamp  to  a 
parchment  intended  to  be  used  as  an 
indenture: — Held^  that  this  was  a  ca- 
pital offence.  And  it  being  uncertain 
whether  the  stamp  so  separated  was 
impressed  before  or  after  the  passing 
of  the  stat«  55  Geo.  3,  c.  184,  it  was 
held,  that  the  party  might  be  properly 
convicted  on  a  count  stating  the  stamp 
to  be  the  impression  of  a  die  made  and 
used  "  in  pursuance  of  the  statute 
made  and  provided  for  denoting  a  cer- 
tain duty,  being  one  of  those  under 
the  management  of  the  commissioners 
of  stamps."  jffcjB  V.  5mttA,  107 

STEAM  VESSEL. 

Ste  Neolioemce,  6. 

THEATRE. 

1.  The  2nd  section  of  the  stat.  10 
Geo.  2,  c.  28,  inflicting  a  penalty  of 
50/.  on  persons  performing,  or  causing 
to  be  performed,  plays,  &c.,  without 
letters  patent,  &c.,  is  not  repealed  by 
the  Stat.  5  Geo.  4,  c.  83.  Parsons  qui 
tam  V.  Chapman^  33 

2.  Proof  that  a  party  was  the  act- 
ing manager  of  a  theatre,  and  that  he 
paid  the  salary  of  and  dismissed  one 
of  the  performers,  is  sufficient  proof 
that  he  caused  the  performances;  and 
if  he  caused  the  performances,  it  is 
not  material  whether  he  did  so  as  tlie 
agent  of  others  or  not.  Ibid, 


TIME. 

Assumpsit  for  necessaries  supplied 
to  the  defendant's  wife.  The  writ 
was  sued  out  in  June,  the  declaration 
being  in  November,  and  the  record 
dated  in  November: — Held^  that  the 
plaintiff  might  recover  for  things  sup- 
plied up  to  the  date  of  the  record. 
Joll  V.  Ftshety  514 

TREATING. 

See  Bribery. 

The  treating  act,  7  &  8  W.  3,  c.  4, 
only  applies  to  candidates  and  their 
agents.  Hugltes  y,  MarshaUf        150 

TRESPASS. 

See  Neolioemce,  5. — New  Assign- 
ment. 

If  a  man  employing  an  officer  at- 
tends with  the  officer,  who  seizes  in 
his  presence  the  goods  of  a  third  per- 
son under  an  execution  which  he  has 
sued  out,  he  makes  himself  responsi- 
ble for  the  officer's  acts.  And,  sem^ 
ble,  that  in  such  a  case,  where  he  is 
present  and  interferes,  he  ought  to 
point  out  to  the  officer  what  goods 
are  to  be  taken,  and  what  not;  also, 
if  in  such  a  case  an  unjustifiable  as- 
sault be  committed  by  the  officer,  the 
party  authorizing  the  seizure  will  not 
be  answerable  for  it,  unless  it  be  shewn 
in  some  way  to  have  been  committed 
by  his  direction.  Meredith  v.  Flax- 
man,  99 

TRIAL. 

See  Postponing  Trial. 

TROVER. 

See  Lien. 

A.,  who  was  paying  his  addresses 
to  a  lady,  lost  her  letters  and  two  me- 
morandum books  containing  remarks 
of  his  own ;  B.  found  them,  and  kept 
them,  on  the  ground  that  the  books 
contained  matter  injurious  to  him^ 
and  also  shewed  them  to  others:  A. 
sent  a  person  to  demand  them  of  B., 


VENDOR  AND  PURCHASER. 


WARRANTY. 
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who»  at  first,  refused  to  give  them  up 
at  all;  but,  before  the  person  left,  said 
he  would  not  give  them  to  him,  but 
would  to  C.  or  D.  C.  went,  and  B. 
offered  to  give  him  the  letters  and 
one  book,  which  C,  after  consulting 
with  A .,  accepted,  saying  that  he  made 
a  sacrifice  to  obtain  the  letters: — 
Held,  that  there  was  a  conversion  of 
the  whole;  but  the  verdict  was  only 
for  nominal  damages.  Clendon  v.  Din- 
nefordf  13 

VENDOR  AND  PURCHASER. 

1 .  In  assumpsit  by  vendee  against 
vendor  to  recover  back  a  deposit  paid 
on  the  purchase  of  real  property,  the 
defendant  at  the  trial  produced  (un» 
der  a  notice  to  produce)  the  agree- 
ment which  had  been  signed  at  the 
foot  of  the  conditions  of  sale: — Held,  I 
that  it  was  not  necessary  to  call  the  ' 
subscribing  witness  to  prove  the  exe- 
cution of  this  agreement.  Bradshaw 
v.  Bennett,  48 

2.  Where,  in  the  particulars  of  sale, 
property  was  stated  to  be  held  under 
the  C.  estate  upon  three  lives,  and  it 
appeared  in  an  action  to  recover  back 
the  deposit,  that  one  of  the  lives  had 
dropped  before  the  sale,  and  that  the 
property  was  not  held  directly  under 
the  C.  estate: — Held,  that  the  de- 
fendant could  not  call  the  auctioneer 
to  prove  that  he  stated  before  the  sale 
that  the  life  had  dropped ;  but  that 
the  defendant  might  give  evidence  to 
shew  that,  before  the  sale,  the  plain- 
tiff had  read  the  original  lease  under 
which  the  property  was  held.      Ibid. 

3.  A  party  recovering  back*  a  de- 
posit paid  on  the  purchase  of  real  pro- 
perty is  not  entitled  to  interest.     Ibid, 

4.  A  purchaser  at  an  auction  can- 
not recover  from  the  vendor  the  ex- 
penses of  preparing  the  deeds  of  con- 
veyance of  the  property,  after  he  has 
refused  to  complete  the  purchase  on 
account  of  the  non-production  of  cer- 
tain title  deeds,  though  his  attorney 
prepared  the  conveyances  on  the  faith 


of  a  note  written  in  the  margin  of  the 
abstract  by  the  vendor's  solicitors, 
stating  that  all  the  title  deeds  were 
examined  by  them  on  the  original 
purchase,  and  that,  if  it  should  be  re- 
quired, they  would  apply  to  the  soli- 
citor for  the  original  seller,  in  whose 
custody  they  were.  Jarmain  v.  Egel- 
stone,  1 72 

5,  A.  having  agreed  to  buy  certain 
lands  of  B.,  had  paid  part  of  the  pur- 
chase money,  and  was  let  into  posses- 
sion. B.  had  not  executed  any  con- 
veyance:— Held,  that  this  was  a  mere 
tenancy  at  will  in  A.,  and  that  if  B. 
had  made  a  demand  of  possession  to 
determine  the  tenancy  at  will,  he  might 
recover  the  lands  by  ejectment.  Doe 
d.  Hiatt  V.  Miller,  595 

UNLAWFUL  ASSEMBLY. 
See  Riot. 

WARRANT. 

A  warrant  of  a  justice  of  the  peace 
to  apprehend  a  party,  founded  on  a 
certificate  of  the  clerk  of  the  peace, 
that  an  indictment  for  a  misdemeanor 
had  been  found  against  such  party,  is 
good.  Rex  V.  Stokes,  148 

WARRANTY. 

See  False  Representation. 

1.  A  receipt  on  the  sale  of  a  colt 
contained  the  following  words  after 
the  date,  name,  and  sum,  *'  for  a  grey 
four  years  old  colt,  warranted  sound 
in  every  respect:" — Held,  that  such 
part  as  related  to  the  age  was  a  re- 
presentation only,  and  not  a  warranty. 
Budd  V.  Fairmaner,  78 

3.  A.  sold  a  picture  to  B.  as  a 
Rembrandt.  There  was  contradic- 
tory evidence  in  an  action  on  an  ac- 
commodation bill  given  for  the  price, 
as  to  whether  there  was  a  warranty, 
or  only  a  representation.  The  pic- 
ture was  kept: — Held,  that,  if  the 
jury  thought  there  was  a  warranty, 
and  that  it  was  broken,   then  they 
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WITNESS, 


should  find  their  verdict  for  that  sum 
which  they  considered  to  be  the  ac- 
tual  value  of  the  picture.  De  Sewhan- 
berg  V.  Buchanan^  349 

WAY. 

See  Highway. 

1.  If  a  person  opens  his  land  so 
that  the  public  pass  over  it  continu- 
ally, they  would,  after  the  user  of  a 
very  few  years,  be  entitled  to  pass 
over  it  and  use  it  as  a  way,  and  if  the 
person  does  not  mean  to  dedicate  it 
as  a  way,  but  only  to  give  a  license, 
he  should  do  some  act  to  shew  that 
he  gives  a  license  only.  The  common 
course  is  to  shut  it  up  one  day  in  the 
year.  British  Museum  v.  Finnis^  460 

ft.  If  there  is  an  old  way  near  a 
person's  land,  and  by  the  fences  de- 
caying the  public  come  on  the  land, 
that  is  no  dedication  of  the  land  as  a 
way.  Ibid. 

WITNESS. 

See  Bail,  1. — Evidence,  2,  7,  10, 22. 
— Negligence,  7. — Perjury,  2. — 
Release. 

1.  A  defendant's  attorney,  who  has 
been  subpcenaed  on  the  part  of  the 
plaintiff,  may,  at  the  desire  of  his 
counsel,  remain  in  Court  during  the 
trial  of  the  cause,  although  an  order 
has  been  made  for  the  witnesses  on 
both  sides  to  withdraw.  Everett  v. 
Lowdhatn,  91 

2.  Questions  may  be  put  on  the 
voire  dire  to  a  witness  by  the  party 
who  calls  him,  in  order  to  shew  his 
competency,  though  no  question  has 
been  asked  by  the  opposite  counsel  to 
shew  a  disqualification;  the  objection 
being  founded  on  the  opening  speech. 
Perryman  v.  Steggall,  1 97 

3.  If  the  subscribing  witness  to  the 
acceptance  of  a  bill  of  exchange,  be- 
ing one  of  the  acceptor's  family,  can- 
not be  served  with  a  subpoena  in  con- 
sequence of  the  conduct  of  that  fa- 


WOUNDING. 

mily,  the  bill  may  be  read  without  his 
evidence.  Hill  v.  Phillips,  956 

WRIT  OF  RIGHT. 

On  the  trial  of  a  writ  of  right, 
though  the  demi-mark  has  been  ten- 
dered, the  tenant  must  begin.  Jones 
y.Brearly,  319 

WOUNDING. 

1.  If  a  person,  for  the  purpose  of  ac- 
complishing a  robbery,  wound,  by 
means  of  kicking,  the  skin  of  the  party 
whom  he  is  endeavouring  to  rob,  he  is 
punishable  under  the  stat.  9  Geo.  4,  c. 
31,  8. 12,  if  the  jury  find  that  his  in- 
tent was  either  to  disable  or  do  griev- 
ous bodily  harm.  Rexv,  ShadboU,  504 

2.  A  game- keeper,   accompanied 
by  his  assistant,  met  four  poachers 
on  the  highway,  one  carrying  a  gun, 
another  a  gun-barrel,  and  the  other 
two,  bludgeons.   There  had  been  pre- 
viously two  shots  fired.     The  game- 
keeper said  to  his  assistant  "Mind 
the  gun,"  and  the  assistant  laid  hold 
of  it,  and  then  the  gamekeeper  called 
to  another  person ;  upon  this  three  of 
the  poachers  knocked  him  down  and 
stunned  him,  and  when  he  came  to 
himself  he  saw  all  of  them  near,  and 
one  said  as  they  passed  him,  *'  D — n 
them,  we  have  done  them  both,"  and 
one  turned  back  and  cut  him  on  the 
left  leg,  and  all  then  ran  away.     It 
was  objected, ^r<<,  that  the  wounding 
of  the  leg  was  the  act  of  one  alone, 
and  there  was  no  evidence  to  shew 
which  of  them  it  was ; — secondly,  that, 
from  the  expressions  used,  it  was  evi- 
dent that  both  were  thought  to  be  dead, 
and  there  could  be  no  intent  to  murder, 
&c. ; — thirdly,  that  the  prisoner  being 
on  the  highway,  the  gamekeeper  and 
his  assistant  had  no  right  to  interfere 
with  them.    The  prisoners  were  con- 
victed, and  the  Judges  held  the  con- 
victibn  right.  Rex  v.  Warner,      5ft5 
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